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GENERAL INDEX 
SUPREME COURT 


САЯ. PROCEDURE SODE (V OF 1908), Section 13 
~. Debts due to the State entitled to priority over 
all other debts - Attachment by State prior to 
gaté ef property to а` third party - State entitled 
to recover the sale proceeds from the third party 35 
nan , Section 92 ~ Suit under - Filed prioz to 
the passing of the Wakf Act (XXIX of 1954) - 
Decree framing ‘scheme passed after enforcement 
of the Wakf Act not void and unenforceable 33 


CONSTITUTION . OF INDIA (1950), Article 226 - 


Appeal by special. leave - Concurrent decision of 
two or more Courts - Interference by Supreme 
Court - Practice ` 1 


\ 
EASEMENTS ACT (V OF 1882) Section B ~ Right 
of easement not pleaded by the plaintiifs -- Effect 
- Plaintiffs claiming their right on the basis of 


co-ownership tights - They are entitled .to so claim 36° 





AN PROTECTION ACT (8 
з ойе їп 1950) - Effect 


of amendment. - - W has retrospective effect 20 
` PAYMENT ОҒ GRATUITY ACT QOQUX OF 1972), 
Sections 2(8)0) and 3 - Appropriate Government 
in relation to Section 3 - State - What is? 25 


Section 4(2) - Fifteen days’ wages - Meaning 








of - Monthly wages іо, Бе wages for 26 working 
days 25 
' Section 4(3) - Construction - ‘Contention 


that 20 months' wages must mean wages for 520 
working days wholly misconceived 25 


PRECEDENTS - Single Judge not agreeing with earlier 
‚ decision of single Judge of same High Court - Should 


refer matter to larger bench - Judicial propriety 
or decorum did not warrant. holding contrary to 
“the decision . ; 36 


TAMIL NADU BUILDINGS (LEASE AND RENT CON- 
TROL) ACT (УШ OF 1960), Section 10(3)(a) ~ Petiti- 
on for eviction on. the ground of bona fide require- 


ment of landlord - Appellate Court's duty: to take - і 





note ‘of subsequent events and mould rellef 1 
А Section 29 - Notification No. 11(2) Н.О. 
6060/76, dt. 21st November, 1976 issued under 


exempting buildings owned by all Co-operative Socie- 
ties from all provisions of the Act - Validity - 
If hit by. Article 14 of the Constitution 6 





Section 29 - Notification under exempting 
all bulldings owned by Hindu, Christian and Muslim 


religious public trusts and public charitable trusts 


` from all provisions of the Act - Validity - If hit 


by Articte 14 of the Constitution of Indis 12 





5.29 - Validity - Does not suffer from the 
Vice of excessive delegation - Not hit by Article 
44; of the Constitution of India (conceded In view 
of decision of бирге Court їп МА. 1961 5.6: 
1731) 2 ШЕ ЖАА И 11 


SE NV. 


GENERAL INDEX 
HIGH COURT 


AGREEMENT OF SALE - Readiness and willingness - 
Determination of i - 354 


ARBITRATION АСТ (Х OF 1940), Sections 
28 and 31 - Power of the Court to enlarge time 


for.filing award - Contract providing for reference ` 


to arbitration of disputes arising thereunder ~ Disputes 
arising - Arbitrator appointed by petitioner - Arbitra- 
tion proceedings commenced - Time extended for 
submitting award - Change in Arbitrator - Second 
respondent appointed - Extension of time already 
made - Whether further extension can be granted 41 





Section 34 - Scope and applicability ~ 
Exercise of powers under the Act discretionary 
- Partner approaching Court for stay of suit and 
all proceedings after much delay - Steps not taken 
immediately after service of notice of dissolution 
of partnership - Even after filing of suit notice 
no steps taken invoking the arbitration clause in 
partnership deed -~ Arbitration clause also vaque 
- Effect of the conduct of parties 289 


CARRIERS ACT (HI OF 1865), Sections 
8 and 9 - Liability of carrier for loss or damage 
- Onus of proof that the carrier was not negligent 
or guilty of any criminal act lies on the carrier 
himself - Production of way bill - Effect 78 


CENTRAL CIVIL SERVICES (PENSIONS) 
RULES (1972), Rule 9 and Food Corporation 


of India (Staff) Regulations, Regulations- 


31 and 32 and Food Corporation Act 


Act (XXXVII of 1964), Section 12-A (4) (b) 


- Scope and applicability 270 


CIVIL PROCEDURE CODE (V OF 1908), 


Section.2 (12) - Mesne profits - Profits arising: 


out of improvements effected by a permanent lessee 
are not mesne profits 447 


— Section 11 - Explanation IV — Res judicata 
- Scope and applicability of principle 175 





: Section 11 - Principles of res judicata 
- Applicability - Erroneous decision by Court on 
mixed question of law and fact -. Binding character 
of the decision in subsequent proceedings inter-partes 

— 162 





Sections ` 13(а) (b) (c), 44-A(1) and 
(2) - Defendant taking a loan from plaintiff to be 
repaid within 5 months - Failure ta pay - Action filed 





C.P. CODE (1908)-(Contd.)* 


in Court at Kulalampur in Malayasia - Court outside 
India - Decree obtained - Executability of the same 
in Indian Courts ~ Suits for personal nature - Jurisdic - 
tion of Foreign Courts to decree such suits - "Judi;- 
ment" - When said tó be given on merits - 74 
Section 35 and Civil Rules of Prac- 
tice, Rules 95 and 96 - Appellate Court awarding 
costs af the proceedings in the trial Court - &ppellani 
filing bill of costs and the certificace cf fees in 
the appellate Court for the trial Courr pioceoding- 
- Bill of costs not filed in the tria! Court м/а 
time - Application for condoning the delay In ич; 
the same - To be filed eny in the trial Suut 

| PET: 
— Section 47 ~ Suit for partition - Pretiminary 
decree passe? ~ Commission appolnted to divide 
the property - Final! decree passed making allotment 
- Execution petition for delivery of possession - 
Petition opposed contending that the decree was 
a collusive one - Petition filed to dismiss the executi- 
on petition ~ Petition held to be not maintainable 
- Separate suit to be filed : - 46 








Section 80 - Notice - Suit to ‘set aside 
order passed by. the Commr, H.R. & С.Е, - Notice 
under section 80, Civil Procedure Cade, not given 
- Suit if maintainable ` æ 82 
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Section 102 - Valeue of the suit less 
than Rs.700 ~ Second Appeal - Whether maintainable 
- 324 








- Section 104(2) - Letters Patent Appeal 
against order passed in an appeal if maintainable 142 





Section 115 - Appointment of a Commis- 


sioner for local inspectlon - Application dismissed 
- Revision against that order - Whether maintainable 
-. 380 

- Order 1, Rule 10 - Joint - family - Suit 





for partition amongst members - Third party applying 
to implead himself as party claiming relief in respect 
of some items of properties - Application allowed 

; d =. 422 (1) 


— —- Order 2, Rule 2 - Applicability — 148 





Order 7, Rule 10 ~ Return of plaint 
for carrying out amendment even ptior to admission 
of the plaint - Held not in order - Revision allowed 
-6 


2 | 
С.Р. CODE (1908)-(Contd.) 





Order 8, Rule 3 - Suit for declaration 
that the dismissal of the school teacher is illegal 
- Claim for damages also made - No specific plea 
in written statement that the damages claimed is 
excessive - Plaintiff held entitled to the amount 
claimed - 133 





Order 20, Rule 11 - Executing Court - :Pow- 
ers - Permission to judgment-debtor to pay the decree 
amount in instalments - Available only to the Court 
that passed the decree - Not to the Executing Court 
— 422 (2) 





Order 21, Rule 22 - Decree тоге than 
two years old - Cannot be executed unless a show 
cause notice is issued to the judgment-debtor we 250 





Order 21, Rule 22 - Sale held without 
notice - Whether void - Notice to show cause against 
execution - In which cases necessary — 30 





Order 21, Rules 37 and 38 - Execution 
petition for arrest - Executing Court passing orders 
for arrest - Order silent about the means of the 
judgment-debtor to pay or wilfully evading to pay 
the decree amount ~ Order set aside on revision 331 


Order 23, Rule I-A (after Amending 





Act 104 of 1976) - Transposing right available 
only to a defendant seeking to transpose himself 
as plaintiff — 420 





Order 26, Rule 9 - Scope ала applicability 
we 380 





Order 26, Rule 10 (3) - Scrapping of 
earlier report of Commission as a whole and appoint- 
ment of a fresh Commissioner - Court's power = 254 





Order 37, Rule 12 - Plaintiff minor. at 

time of institution of sult - Dismissal of suit for 
default - Petition for restoration also dismissed - 
- , Appeal against that order - Anterior to the filing 
of the appeal plaintiff attained majority - Pleintiff 
taking out an application to declare him as major 
and discharge the next friend - Dismissal of appeal 
on the ground that the appeal itself was not compe- 
tently laid as plaintiff had become major ‘by them 
- Appeal also dismissed - Order of dismissal whether 
correct = 306 
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C.P. CODE (1908)-(Contd.) A 


Order 38, Rule (1) and Order 21, 
Rule 42 and Sections 64 and 151 - Attachment 
of the property of the judgment-debtor 
when can be made woe 349 








Order 39, Rule 1 - Injunction restraining 
enforcement of bank guarantee - Power of Court 
- Court's power cannot be fettered — 427 


——— Order 41, Rule 5 ~ Scope and applicability 
+. 173 


CIVIL RULES OF PRACTICE - Rules 
79 and 84 - Duty of the Court - Documents append- 
ed in the judgment in chronological order — 116 


COMPANIES ACT (I OF 1956), Section 
459-A; Tamil Nadu Chit Funds Act (XXIV 


of 1961), Section 25 - Reference to old Limitation 
Act (IX of 1908) - No reference to new Limitation 
Act (XXXVI of 1963) - Which Act to prevail whether 
the old Act or the New Act — 10 


CONSTITUTION OF INDIA (1950), Articles 
13, 14, 16, 21 and 226 - Applicability - 456 





Article 14 - Tamil Nadu Chit Fund Rules, 
Articles 1 and 8-A as amended arbitrary, hostile, 
discriminatory and unreasonable restrictions on trade 
- 474 


Article 14 - Tamil Nadu Debt Rellef Act 
(XL of 1979), Section 3(3), proviso - Whether discrimi- 








natory - 424 
m Articles 14 to 16 ^. 259 

Article 14 & Schedule 7, List 1, 
Entry 86, List 2, Entry 49 o 463 


—— Articles 15(4), 335, 341, 342 and 
226 - Scheduled Tribes - Reservation quota for 
jobs - Metropolitan Magistrate issulng caste certificate 
to a person befanging to Konda Reddy Community 
- Conclusive nature of - 


bound by such certificate 
P 


— 182 


Indian Airlines, whether . 


* 


GENERAL INDEX 3 


CONSTITUTION OF INDIA (1950)-(Contd.) 





Article 137 - Applicability wwe 311 


—— Article 226 ... 270 


Й 


Article 226 - High Court's power іо sit 
as a Court of appeal we 1 








Article 226 - Professor of a private college 
- Service terminated - Relief of feinstatement and 
back wages claimed - Jurisdiction - Writ Court to 
grant such rellefs we 337 





Article 226 - Schoo! Teacher dismissed 
from service on the ground of her marriage - Writ 
petition against termination - Objection on the ground 
that it is a private school - Maintainability — 456 





Article 226 - Writ of Habeas Corpus - 
Adoption of minor child by Belgian couple - Petition 
filed on the original side of the High Court - Necessary 
formalities observed - Child entrusted to the Belgian 
Couple - After four years father of the child question- 
ing ‘the entrustment through a writ of Habeas Corpus - 
Proper remedy is to file petition for cancellation 
of the order — 208 


CONTRACT ACT (IX OF 1872), Section 


- 73 - Scope and applicability - Suit for - damages 
'- Duty of the plaintiff to take reasonable steps 
to mitigate loss - Failure to mitigate - Effect - 


Right to claim damages barred - 437 


Section 122 - Banker ` and Customer - 
Bank guarantee -. Enforcement of - Power of Court 
to grant injunction - 427 





CONTRACT SIMPLICITER - One of the contest- 
ing parties being Government - Not circumscribed 
by statutory ‘obligations or terms - Violation of the 
terms of the contract cannot be remedied by writ 
petition oe 369 


DEED - Construction - Document labelled as partition 
- Nomenclature not really determinative of the trué 
nature of transaction ~~ Nature to be ascertained 
from the contents of the document - Document 
construed as a family arrangement - 33 


Settlement by father in favour of sons - 
Donees given absolute interest -- Condition attached 
that donee should in case he desired to sell offer 
to the other donees - Nature of restraint æ 215 


` 





EMPLOYEES' PROVIDENT FUND AND 
MISCELLANEOUS PROVISIONS ACT (XIX 
OF 1952), prior to amendment by Act 
(XCIX OF 1976), Section 19-A - Applicability ~ 
Office establishment and Printing press of M/s. Antisep- 


tic whether two different separate establishments 
- 1 
EVIDENCE ACT (I OF 1872), Sections 


74 and 76 - Test for determining whether a docu- 
ment is a public document or not - Certified copy 
- Issue of - Not a test — 182 


EXECUTION - Dispute between parties referred 
to Arbitrator - Award - Decree passed in terms 
of the award - Petition by party for taking possession 
of house property as per the decree - Objection 
that the decree was only declaratory and was not 


executable - Objection rejected — 211 
FUNDAMENTAL RULES, Rule 56(d) - 
In force from 30-11-1972 - Government servant 


completing 25 years of service on 13-7-1972 - Com- 
pulsorily retired from service on 24-7-1976 - Retire- 
ment valid since the rule came into force only on 
30-11-72 long after completion of 25 years of service, 





by the Government servant — 404 
GENERAL CLAUSES ACT (X of 1897), 
Section 8 - Unless different intention appears 
- Meaning of — 10 

Section 21 - Power to make ап order 
whether includes power to rescind order ... 182 
GUARDIANS AND WARDS ACT (УШ 


OF 1890), Section 17 - Guardianship and custody 
over minor children - Welfare of minor to be the 
paramount consideration - Wishes and preference 
of minors, not conclusive: -97 


HINDU ADOPTIONS AND MAINTENANCE 


ACT (XLVII OF 1956) Sections 19 and 
22 - Scope and applicability - Pre-deceased son's 
widow claiming maintenance from the estate of 


her deceased father-in-law - In absence of сорвтсе- 





nary property, whether entitled to get — 48 
Section 21 - "Dependants" - Definition 
— 48 


lia GENERAL INDEX 


HINDU LAW - Alienation - Suit for partition and 


possession - Сопсегћеа property in possession of 
alienes - Alienation made by adult members of 
tarwad - Major portion of consideration paid for 
purchasing other properties - ' Impugned “alienation 


though found not to be for necessity if sustainable 
as an act calculated to benefit the family even in 
the absence of purchase of other property - Nature 
of burden of proof cast on alienee - 189 


HINDU MARRIAGE ACT (XXV OF 1955), 
Section 23(2) - Scope and applicability - Petition 
for restitution. of conjugal rights by husband - Suit 
for maintenance by wife against the husband filed 
earlier - Dismissal of the petition filed by the husband 
on the ground that it is asccounter-blast to the suit 
for maintenance - .Qrder of dismissal held to be 
correct - Court's failure Ёс make attempt under 
Section 23 - Effect ow 423 


HINDU | MINORITY AND GUARDIANSHIP 
ACT (XXXII OF 1956), Section 6 ~ Scope and ` 
applicability - Minor girls living with and being looked 
after by their maternal grandfather after demise 
of their mother - Father re-claiming custody of 
minors - Petition by maternal grandfather for continu- 
ance of custody with him - Factors to be considered 
- Father's tight for guardianship and custody upheld 

ewe 97 





Section 8(1) - Contract for the benefit 


of a minor entered into by а guardian - Voldable 
at the instance of the minor - Minor avoiding contract 
- When avoidance becomes operating -  Becomer 


void from the inception on such avoidance - 407 
Section 11 - De facto guardian - Mother a 
de facto guardian '"whil^ father is alive - Ban to 
alienate property of the minors extends 
to the mother and to all the properties of a minor 
without exception - 407 





HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS ACT (XXII OF 1959), 
Sections 110 and 70 æ 82 


HINDU RELIGIOUS ENDOWMENT - Mutt pro- 
pertles -: Powers of alienation by the Head of the 
mutt - Perpetual lease granted by him - Not binding 
on the successor Madalliapathi unless the lease is 
for legal necessity on for the benefit of the estate 
of the mutt 4 — 547 


HINDU SUCCESSION АСТ (XXX OF 1956), 
Section 14(1Y2) - Scope and applicability - 232 


INDUSTRIAL DISPUTES ACT (XIV OF 1947), 
Section 33(c)(2) - Claimant in receipt of salary - 

Services of employee dispensed with but later оп 
reinstated - Claim by employee for artears of salary 
- Claim rejected on allegation of his being employed 
in another occupation during the period for which 
claim was made - Оррогіипйу to adduce evidence 
ta prove ít should have been given ~ Refusal of 
opportunity not justified — 440 


INJUNCTION ~ Co-sharer having 2/3 share in pro- 
perty, whether can put up construction with condition 
Imposed, in the common property — 142 


INTERPRETATION OF STATUTES - Object 
must be to discover the intention of the Legislature 
- Words susceptible of two Interpretations - Constructi- 
on to be In harmony with the intention of the Legisla- 
ture - Petitioner elected in 1981 as President Co-ope- 
tative Industrial Press +., flected as President Milk 
Society on 12-3-1982 - Elected to Committee of 
Management of Union in May, 1982 - Election challeng- 
ed by fourth respondent under the provisions of 
Pondicherry Act No. 7 of 1973 - Petitioner if disquali- 
fied under Section 35(1) with regard to Milk Society 





= 219 

Two expressions in the same rule - Not 

to construe both expressions to have the same meaning 
-7 

LAND ACQUISITION ACT (I OF 1894), 


Section 4(1) - State seeking to acquire land - 
Notification under Section 4(1) published In Gazette 
on 18th July, 1975 - Substance of notification not 
published in the locality where the land is situated 
simultaneously - Publication only on 24th September, 
1973 - Notification quashed -91 





Sections 4(1), 6 and Part VII - land acqu- 
ired under Part Vif and placed at respondent's disposal 
- A portion alone claimed to have been utilised for 
the purpose of the acquisition - G.O. directing resump- 
tion of remaining portion ~ Respondent willing - 
Land claimed to be utilised not properly utilised another 
G.O., issued for resumption of entire land - Validity 
of GOs challenged by filing writ - Pending writ, 
new proposal to respondent by Government to assign 


4 


"LETTERS PATENT (1865), 


GENERAL INDEX 5 


L.A. ACT (1894)-(Contd.) . 


on certain terms - Effect - Validity of impugned 
G.0., upheld in appeal ~ Subsequent proposal cannot 
whittle down power of resumptlon ‚= 74 





- Sections 18, 23 and 24 - Compensation for 
lands acquired by Government - Determination of 
- Duty of the Court - Marketing of documents neces- 
saty - Mete mention of sales in the award not suffici- 
ent - Statistics collected by Tahsildar not evidence 
~ Sales of normal sites in the locality are best evi- 
dence - Market value ~ Claimants to be given the 
most advantageous market price - Right of claimant 
to statutory solatium and interest om 116 


Clause 12 - 
Jurisdiction of High Court - Suit on equitable mortgage 
by deposit of title deeds - Property situated in Oota- 
camand - Mortgage by deposit of title deeds created 
st Madras - All, the defendants resident at Madras 
- Madras High “Court whether has got jurisdiction 
to hear the suit —2%5 


LIFE: 


INDIA (AGENTS) REGULATIONS, 1972, 


Regulation 9(4) - Minimum business to be ‘done 
by the Agent - Determination of - Whether with 
reference to "agent year" or "calendar year" ` -7 


‘LIMITATION - Suit filed for declaration of dismissal 


of school teacher as invalid - Claim for damages 
included by way of amendment to plaint as consequen- 
tial: relief long after the period of limitation - Plea 
regarding bar of limitation rejected е. 133 


LIMITATION ACT (IX OF 1908), Article 137- 


iras and applicability - 30 


; LIMITATION ACT (XXXVI OF 1963), Section 


' Protection Act yl Я Г. ш 


Мы 


^to.ba a nullity fea wee nah оч. 


5'- Applicability’ of: section to the Madras City Tenants’ 
æ 63 


MADRAS CITY MUNICIPAL CORPORATION 
ACT- (TAMIL NADU. АСТ ІУ OF 1919), 
Section 285(1) +: Corporation of ‘Madras, · levying 
charges for parking vehicles: as the. ue lots - 
Whether Неда ~: d 1158 


«MASTER AND SERVANT ;-:Dismissal of teacher - 


Puré: contract :of: master and! sarvant: – Not: declared 
2.72 


MOTOR VEHICLES ACT (IV OF 1939) 


= Transfer. of-a motor vehicle - Entry of transfer 


INSURANCE CORPORATION OF 


M.V. ACT (1939)-(Contd.) 


not made in the registration, certificate - Policy 
of insurance not transferred ~ Vehicle involved in 
accident - Victim run over by lorry - Heirs of the 
deceased making claim for compensation - Insurance 
company ‘avaiding claim - Burden of proof regarding 


, awnership of the vehicle lies on the Insurance company 


ae 61 





Section 50 - Powers to grant permits under - 
administrative bar but quasi-judicial in nature 
- 340 


Not 


Sections 63(7) and 63(10)(iii) - Guidelines 
issued under the exercise of rule-making and residuaty 
powers - Have no binding force on the authorities 
entrusted’ with the power to grant permit - Orders 
passed һу the State Transport Authority and the 
State Transport Appellate Tribunal on the basls of 
the guidelines set aside - 340 





Sections 95(1) and 96 - Extent of liability 
of the Insurance company - Motor accident - Claim 
“for damages upheld - Award passed against the owner 
of the vehicle only - Insurance company exonerated 
- Appeal by owner or the vehicle ~ 85 





NATURAL JUSTICE - Principles - Management of 
school - Holding domestic enquiry against teacher 
- Examination of witnesses by Management - Opport- 
unity to the other party to adduce rebuttal evidence 
not: given ~ Violation of principles of natural justice 

wo 133 


Violation of 





Principles - 


- Applicability to 
contracts 


— 369 


PARTNERSHIP ACT (IX OF 1932), Section 43 
<= Partnership at will - Essential requirements - Suit 
for dissolution of partnership at will - Absence of 
notice of dissolution ~ пеле: precludes maintainability 
of" suit — 365 


` 


Section 69 - Whether plea of sult not being 
maintainable can be Танга for the first time in second 





appeal ` = 365 
MM i t р d 
„РИН AND SUBSTANCE - “Doctrine of - Applicability 
aed кё 12 0n 5 ‘ ^. E А ve ^63 


^u 


PLEADINGS - Practice - Plea not raised Im trial 


Court not raisable ordinarily in appellate Court — .. 399 


6 GENERAL INDEX 


POLICE SUBORDINATE SERVICE (DISCI 
PLINE AND APPEAL) RULES, Rule 15-A 
- Power of review by whom exercisable - Appellate 
Authority against the order passed by DIG (Food 
Cell), whether can exercise the power of review 

- 199 


PONDICHERRY CO-OPERATIVE SOCIETIES 
ACT (VII of 1973), Sections 34(1), 34(6) 


and 35 - Scope and applicability we 219 
PONDICHERRY  CULTIVATING TENANTS 
PROTECTION ACT, 1970 (IX of 1971), 


Section 3(4)(i) - Landlord filing petition against the 

tenant praying for an order directing the tenant 
to pay the arrears of rent to pass an order of eviction 
in the event of his failure to do so - Lower Court 
found that the tenant was in arrears - Time given ‘to 

the tenant to deposit the arrears and to report compli- 
ance of the order on or before on particular date 
- Validity of the order challenged in revision — 333 


PRACTICE - Filing of Bill of Costs of the trial 
Court to be made only in the trial Court — 108 





Suit for partition - Relief of partition claimed 
under a particular Act - Court found act not applicable 
- Duty of the Court.is to give’ relief as per the 
provisions of the law found applicable æ. 226 


PRE-EMPTION - Created by agreement of parties - 
Validity .--Suit..for cancellation of sale made to stran- 
gers and injunction to restrain – Maintainability . 215 


PRESIDENCY TOWNS INSOLVENCY ACT 
(IH OF 1909), Sections 9 (d) (iii) and 9(g) 
and 9(2) and 11 (b) - Debtor filing application to 

set aside insolvency notice under 5.9(2) alleging that 
he was not doing business within the jurisdiction 
of. the Court - Question of limitation also raised 
.- Debtor residing outside - India ~. Official Assignee 
taking possession of the business premises shows 
that debtor cannot be said to be carrying on business 
therein - Notice against the insolvent under Section 
9(2) liable! to be set aside - - 115 





. Section 9(2)(5)(с) - Scope and applicability - 
Meaning of the words not executable - Occurring 
in «clause (с) - Restricted, to:,casés. where decree 
¿cannot be executed on account of special circum- 
stances - 250 
Жы t sop 





SONA ove 


^ 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), Section 28 (6) - Purchaser in auction held 

by Official Receiver in solvency proceedings - Notice 
not necessary — 30 


1 





Section 43 - Order от annulment passed - 

Order regarding vesting of properties in the Official 
Receiver passed subsequently - Effect of that order 
- 315 


RAILWAYS ACT (IX OF 1890), Section 
77(2) - Railways - When entitled to protection under 
section 77(2) - 274 





Section 80 - Loss of and damage to goods 
sent by him - Suit for recovery of compensation 
- Maintainability - 311 


SPECIFIC RELIEF ACT (XLVII OF 1963) - 

Suit for declaration by a dismissed teacher - Relief 
of mandatory injunction for reinstatement asked for 
- Whether could be granted = 72 


Section 39 - Dismissal of a school teacher by 





management - Teacher filing suit for damages - 
Relief of declaration that the order of dismissal 
is invalid asked for - Competence æ 135 


STATUTE - 


General Act 


interpretation - Special Act prevails over 
-. 10 


SUCCESSION ACT (XXXIX OF 1925), 
Section 211 (1) - Petition for grant of Probate - 

Scope - Opposition to the grant by lodging a Caveator 
claiming to be an executor under an unprobated 
will - Whether entitled to oppose the proceedings 
- Scope of proceedings for grent of probate or Letters 
of Administration - Explained — 16 





Sections 225, 255 and 276 - Letters 


. of Administration - Application for grant of, limiting’: 


it to a particular property- - Can be granted where 
the case required an exception to be made-- · uw’ 443 


-—-4 Travancore’ -Christian ^- Succession 
Act-(Ib of 1092 M.E.).- и to:Christians 
‘of the Kanyakumari District Я sere 1226 


"Ic. yee a pH 
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GENERAL INDEX 7 


SUIT FOR SPECIFIC PERFORMANCE - Deed 
- Alteration in document after execution by insertion 
of provision for eviction of tenant - Interpolation if 

material - Effect of such alteration — 354 


TAMIL NADU АСТ (LXVI OF 1961) - 
The Madras Public Trusts (Regulation of Administration 
of Agricultural Lands) Act (1961), Section 2(5) - 
Lands converted into thopes - Applicability of the 
provision we 175 


TAMIL NADU AGRICULTURAL LANDS 
RECORD OF TENANCY RIGHTS ACT 
(X OF 1969), Section 7 - Revision to the District 
Revenue Officer filed in time - Papers returned 
- Represented after a delay of 18 months - Rejected 

оп the ground of delay in representation - Order 
quashed - - 52 


TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (ХҮШ OF 1960), 
Section 2(6) - Landlord - Definition of Co-owner of 
property as much owner of ,the entire property as 
any sole owner - Relationship of landlord and tenant 
made out only between the first respondent and 
the petitioner - Objection regarding maintainability 
af eviction petition - Allegation that first respondent 
alone is not competent to maintain the action overtuled 





Section 3(A)(3) - Scope - Tamil Nadu Bulld- 
ings (Lease and Rent Control) Rules (1974) - "Any 
Person" - Meaning of - Allottee of a building re-ques- 
tioned by Government - Held to be a person aggrieved 
— 318 


Section 4(3) - Fair rent fixation - Methods to 
be followed - Sheds put up by tenant cannot be 
added to the cost of construction Incurred by landlard 
- Depreciation of one and a half) per cent allowable 
to type 2 bulldings - Fixation of ground value — 205 





——— As amended by Act (XXII OF 1973), Section 
10 (2) U) - Wilful default - What is - Every default 
not a wilful default - Tenant taking all steps to 
pay the rent - No wilful default ~. 194 


As amended by (XXII of 1973), Sections 
4Q(2(1) and 10(2)(i)(a) - Scope snd applicability 
æ 53 








Section 10(3)(a)() - Expression “is not occupy- 
ing a residential building of his own" - Meaning of 


(1985)1 M.L.1.----E 


T.N.BUILDINGS ETC. ACT (1960)-(Contd.) 


e 
- Held that the expression should be limited to the 


situation where the landlord is not occupying a residen- 


На! building of which he is the sole owner thereof 
- 329 





As amended by Act (XXII of 1973), Section 
10(3)(a)(li) - Scope and applicability - Tenant occupy- 
Ing garage belonging to the landlord - Petition tor 
eviction by the landlord - Allegation that the landlord 
required the same for parking his саг and motor 





cycle - Landlord entitled to an order of eviction 
230 
- Sections 10(3){c)(iti) and 10(3)(е) 


- Petition for eviction ~ Requirement for the purpose 
of landlord's paper business - Requirement ought 
to be bona fide and not mere desire of the landlord 
- Element of пева necessary wo 106 





Sections .9(3)(a)(ii}) and 10(3Xc) - Scope 


and applicability - Non-residential building - Room 
let only to tenant for keeping cycles - Landlord 
keeping vehicles in partion accupied by him far resi- 
dence - Petition for eviction by landlord ~ Requirement 
or tenant's room for the purpose of keeping vehicles 
belonging to his son - Landlord entitled to get sn 
order of eviction — 92 


TAMIL NADU CHIT FUNDS ACT (XXIV 
OF 1961), Section 3 - Tamil Nadu Chit Fund Rules 
(1964) - Appendix 1, Article 1 апа 8-А as amended 
by G.0.Ms.No, 1075, dated 23rd September, 1981 
- Rule as amended struck down as invalid oo 474 


TAMIL NADU CITY TENANTS! PROTECTI- 
ON ACT (V OF 1908), Section 9 - Fixation of 

price of the demarcated area of land sold to tenant 
- Subsequent decision laying down different principles 
for determining the price - Whether hit by the princi- 
ples of res judicata - 162 


TAMIL NADU СЇТҮ TENANTS PROTEC- 
TION ACT (Ш OF 1922), Sections 2(1), 
3 to 5 and 9 - Definition of building - Does not 
Include superstructure - Shiftable wooden structure 
with tin roof supported by wooden poles painted 
with tar and resting on stone slabs without any definite 
structure being ralsed, if a building ~ Tenant carrying 
on business there - Not entitled to the benefits 
of the Act In the event of ejectment wo 125 


`8 : * GENERAL INDEX 


T.N. CITY TENANTS ACT (1922)-(Contd.) 





Section 9 - Delay in filing application under 
section‘? ~ No proof that delay was not Intentional ~ 
Application dismissed - 63 





Section 9 - Lessee of a wakf land belonging 
to a masjid - Tenant whether entitled to claim any 
compensation for the building put up by him in case 
of ejectment ~ Land whether res extra commerciun se 

; 58 


TAMIL МАРО CIVIL COURTS ACT (Ш 
OF 1873), Section 29(1) - Notification - lurisdicti- 
on of the Subordinate Judge and the District Judge, 
to entertain proceedings of contentions nature arising 
under Indian Succession Act for grant of Probate 
or Letters of Administration ~ "Jurisdiction concurrent 

- 16 


TAMIL NADU CODE OF REGULATIONS 
FOR ANGLO-INDIAN SCHOOLS, Articles 
68-A and 119 - Teacher in sn Anglo-Indian School 
dismissed from service - Sult by dismissed teacher 
for declaration that her dismissal from services was 
arbitrary, illegal and void - Mandatory injunction 
for reinstatement prayed for - 'Maintainability of 
the suit — 72 


TAMIL NADU CODE OF REGULATIONS 
FOR MATRICULATION TEACHERS - 
School Teacher dismissed on the ground of her marri- 
age - Resolution of Governing Body of School - 
Order set aside - Termination of service not only 
obnoxious but also opposed to public policy — 456 


TAMIL NADU CO-OPERATIVE SOCIETIES 
АСТ (TAMIL NADU ACT LII OF 1961), 
Section 72 (i) (a) - Issue of Show Cause Notice 
under the sectlon - Consultation with Financing Bank 
whether necessary before issuance of such notice 

d - 145 


Section 72 (1) - Notice by Joint Registrar 

of’ Co-operative Societies to the Co-operative Bank 
proposing to dissolve its Committee and appoint a 
special officer to manage the affairs of the Bank 
- Allegation that the Committee failed to discharge 
the legitimate duties etc. - Committee members 
called upon to make representations if any - Prior 
sanction of the Reserve Bank of India if necessary, 
the Bank being an insured Co-operative Bank - Validity 
of notice upheld - 255 





“T.N.CO-OP. ACT (1961)-(Contd.) 





Section 100 - Employee of a Co-operative 
Society dismissed from employment - Suit by the 
employee challenging dismissal - Contention that 
the order of dismissal is void, illegal, violating the 
principles of natural -justice - Defect and infirmity 
in the enquiry going to the root of order - Suit 
competent -67 
e 


TAMIL NADU COURT-FEES AND SUITS 


VALUATION АСТ (XIV OF 1955), Sections ` 


12(2) and 4 (a) - Valuation of the suit and the Court- 
fee paid by the plaintiff not disputed by the defendant 
- Effect of <. 324 


TAMIL NADU CULTIVATING TENANTS' 
RECORD OF TENANCY RIGHTS ACT 
(X OF 1969), Section 16-A - Mere entry in the 

Record of Tenancy Rights Register would not clothe 
person with rights as a cultivating tenant - Person 
alleging lease of uncultivable land for purposes of 
reclamation and planting of coconuts - Whether 
such person 1з cultivating tenant ~ Jurisdiction of 
the Civil Court to decide — 175 


TAMIL NADU DEBT RELIEF ACT (XL 
OF 1979) Section 3 (3) (iii), proviso - 
Not ultra vires the Constitution and void — 426 


TAMIL DEBT RELIEF ACTS (XL OF 1978) 
AND (XIII OF 1980) - suit on a promissory note - 
Claim for recovery of one half of the principal amount 
as well as one half of the principal amount 

as well as one half of the interest invoking provisions 
of Act XL of 1978 - Suit decreed - Suit brought 
subsequently for recovery of balance of amount 
on the basis of the provisions of Tamil Nadu Act 
XL of 19793 Act ХІН of 1980 - Maintainability - 
Suit held not bartgd ~ Impact of Act XL of 1979 
on Act XL of 1978 examined e. 148 


TAMIL NADU ESTATES ACT (XXX OF 
1963), Section 3 - Scope and effect - Person Seek- 
ing declaration and injunction on foot of absolute 
title - Title negatived - Claim of relief аз usufructuary 
mortgagee in appellate Court - Plea not ralsed nor 
evidence led in trial Court - Plea cannot be raised 
in the appellate Court - 399 


TAMIL NADU FOREST SUBORDINATE 
SERVICE RULES, Rule 5, Clause (vi) - 
Foresters temporarily promoted as Rangers - Orders 
of reversion passed - Writ petition challenging the 
orders - Interim stay of operation of the orders 


+ 


r 


GENERAL INDEX en 9 


Т.М. FOREST S.S. RULES-(Contd.) 


gtanted - Revision Petition to vacate the stay |... 170 
TAMIL’ NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS АСТ (ХХІ 


OF 1959), Section 57 - Archakas of temples - Doing 
` service in the temple - Fixation of fees for ‘services 

- Variation of fees fixed - Hearing of archakas 
i necessary - Cannot be visualised without their being 
' on' record 7140 


Section 6 (16) - Religious Charity - Dhar- 
, mam done in the chavady of a house which is private 
in the absence of any dedication not “religious charity" 
oe 360 





TAMIL NADU PAWN BROKERS ACT, 


(XXII OF 1943), ‘Sections. 11. (1) and (2) 
and 12 - Pawn Broker ~ ‘Suit for return of articles 
- Defendant opposing alleging that right to redeem 
had. been lost and article hdd been sold - Burden 
Gt: proof lies on pawn broker on 324 


TAMIL NADU PRIVATÉ COLLEGES (REGU- 
LATION) ACT (XIX OF 1976), 
20 and 40 - Scope and appiitability — 337 
TAMIL NADU RECOGNISED PRIVATE 
SCHOOLS (REGULATION) ACT, 1973 
(XXIX OF 1974), Sections 19 and 50, 
Rule 15 of the Rules framed and Annexure 
V - Teachers holding certificates issued by Karnataka 
Secondary Education Examination Board - Whether 
entitled to be appointed as teachers in the schools 
in the State of Tamil Nadu - Impact of G.O.MsNo.1667, 
Education, dated 5th August, 1981 - Karnataka Certifi- 
cete whether not equivalent to the Certificate issued 
` by the State of Tamil Nadu - Subsequent G.O.Ms.No. 
1236, dated 17th September, 1984 - Effect and consti- 
tutional validity 


TAMIL NADU STATE AND SUBORDINATE 
SERVICES PART И, Rules 10(a)(i) and 
10(c)iii) - "Approved Candidate" - Definition of ~ 

Temporary appointments can be made 
it becomes necessary ` - 376 


TAMIL NADU URBAN LAND TAX ACT 
(XII OF 1966) as amended by Tamil Nadu 
-Acts (XXX of 1971, 
XLIX of 1975), Section 6-B - Constitutionality - 
Scope and applicability - Section 6-B runs counter 


Sections. 


— 384 . 


„only when 


XIV of 1973 and. 


T.N.U.L.T. ACT (1966)-(Contd.) 


to the charging section - Principle of aggregation 
alters the character of impost from tax on one's 
holding as Urban Land - HELD, to be иа vires 
and the word aggregate is liable to be struck down 

— 463 


TAMIL NADU WATER SUPPLY AND 
DRAINAGE BOARD SERVICE REGULATI- 
ONS (1972), Regulation 19 (2) (b) - whether vio- 


. lates Articles 14 to 16 of the Constitution of India 


- 259 
TAX AND FEE - Distinction between — 474 


TORTS - Death due 


to electric shock in a shop 


- Premises in possession of tenant - Wiring system 
done by the owner - HELD, that the owner was 
liable І — 444 


TRANSFER OF PROPERTY ACT(IV OF 1882), 
. Section 53 - Pre-dominant object of sale to 
pay creditors out of sale proceeds - Purchasers 


‘unaware of existence of concerned promissory note 
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1984: THE ORWELLIAN YEAR 
By i 
Dr. S. Venkataraman, B.A., M.L. LL. D.,: 


Introduction.—No one is likely to shed a 
tear nor feel any sneaking regret for the 
year which has just expired, This is not 
only because of the cynical edge of Orwell’s 
apocalyptic vision of the world and iis 
denizens but also because it was very much 
of a blood-spattered year with a rising 
tide of international terrorism, highjacking 
of passenger planes for political blackmail, 
the politics of murder, attempts to desta- 
bilise governments by assassination, back- 
lash of ethnic and communal violence, spec. 
tre of famine in large parts of North Africa 
etc. 


1984 was the year which Orwell (pseudonym 
for Eric Arthur Blair, bornin Bengal in 
1903) had forecast would be the — paradigm 
of a time in the near future when political 
repression would have attained its zenith and 
totalitarianism become the normal human 
condition. Orwell's last book bore of the title 
1984, In this book, the world, in Orweli's 
vision, would have become by that year 
split into three super-states, Eurasia, Ocea- 
nia and Eastasia, permanently at war though 
unable to destroy one another. They would 
be completely totalitarian societies and total 
conformity wasexpected and exacted from 
the subjects. Itis true that almost every 
aggression visualised about the individual, 
his rights and personality has been with us 
all the time in one form or another. But 
the really frightening thing about Orwell’s 
vision is that he has put them *'all together 
in one packet". 
that a world divided betwecn super-powers 
will be perpetually at war, hot or cold, with 
war propaganda, war preparations playing 
havoc with the individual's thought pro. 
cesses and capacity to- know the truth and 
to act as ‘‘a subject rather than merely serve 
as an object of history". То some extent 
reality has even outrun Orwell’s prophesy of 
їйап?з loss of individuality and reasoning 
power. In some advanced countries -the 
average citizen has at present become, as it 
were,-a mindless robot due to the dawn ot 
-managerial industrialism in which man builds 
machines which act like men and develop 
men who act like machines. j . 


Orwell correctly foresaw, 
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The nuclear arms race between the two supers 
powers is proceeding at ап accelerated pace. 
Research іп the direction of *'star wars” in 
the future is assiduously prosecuted. The 
achievement of the “‘first strike" is stil the 
goal and motivation. The President of 
India referred to the situation as one of 
"humanity living in perpetual fear of unie 
versal destruction". The super-powers have 
shown no real inclination to shed their egotia 
stic and ideological attitudes and postures. 
It is fondly hoped that the meeting between 
the American Secretary of State Mr. George 
Schultz and the Soviet Foreign Minister, Mr. 
Andrei Gromyko on 7th January marks 
a new turn in the problem of nuclear dis- 
armament.  ''Constant dropping  weareth 
away stones" isafamiliar adage. Despair 
will lead us nowhere. In the words of G.C. 

Crowell: : 


“As certain as stars at night or dawn after 
darkness, 


Inherent as the drift of the blowing grass. 
Whatever your despair or your frustration 
This, too, will pass". 


The year that has expired witnessed the hold- 
ing ofthe 3rd International Conference 
of Appellate Judges and Commonwealth 
Chief Justices at Delhion Sth March, 1984, 
and succeeding days, Rakesh Sarma become 
ing the first Indian cosmonaut during the first 
week of April, Phu Dorji reaching the sum- 
mit of Everest without oxygen on 23rd May, 
Miss Bachendri Pa! setting foot on Mount 
Everest on the same day being the first Indian 
woman to do so, among other things, Note 
withstanding these, 1984 bas been a parti- 
cularly painful year, іп fact the worst since 
Independence. First came the terrible mas- 
Sacre in Assam. Later Punjab entered into 
a blood-bath engendered by communal fana- 
ticism and fury. Then came the aboun« 
ing shame of Mrs. Indira Gandhi's assassie 
nation and its aftermath of communal 
frenzy, the ethnic violence and killing of the 
Tamils in Sri Lanka and Nature's fury ress 
ulting in damage to property in Tamil Nadu 
and Andhra Pradesh. 


Crystal-gazing is not needed to foresee 1985 
asa comparatively better year for the coun 
try though it will not be easy to efiace the 
scars left behind by the traumatic events of 
1984. 
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The late Mrs. dira Gandhi.—An  assasin's 
bullet has tragically put an end to the life of 
Mrs. Indira Gandhi who dominated public 
life for a generation and for well nigh six- 
teen years as Prime Minister. Not since 
Mahatma Gandhi’s assassination has {һе 
Indian polity suffered such a shattering and 
traumatic blow, Mrs. Indira Gandhi was a 
strong personality, intellectual and charis- 
matic. What else can a daughter of Jawa- 
harlal Nehru and grand-daughter of Motilal 
Nehru be? Widely read, widely travelled, 
intimately associated with her father during 
his long tenure as Prime Minister she had 
gained rich experience in politics and adminis- 


tration and that enabled her to easily grasp . 


world events and trends and play a decisive 
role in her confabulations with heads of 
governments and world leaders. She had the 
necessary strong will to face up to tough cus. 
tomers like President Nixon with his blus- 
terings and anti-Indian stance during the war 
with Pakistan. So great was the esteem for 
her in international circles that she was un- 
animously elected as the Chair-person of the 


Non-Aligned Nations Organisation. It is 
true that on the domestic front there was 
controversy as to the manner in which 


democracy was functioning in the country. 
Even so, it cannot be gainsaid that she took 
India to great heights as a developing nation 
in industrialisation, achicvement of self suffi. 
ciency in food production etc. 


In his very first letter written from the 
Nainital prison to his daughter on 19th 
November, 1930, her 13th birthday, Jawahar- 
lal Nehru reminded her of the thrill she 
had experienced on readiug for the first time 
the story of Joan of Arc and exhorted her: 
**Y ou have therare good fortuneof witnessing 
in person the freedom fight which is being 
waged in the country. It is my keen desire that 
you should become an outstanding courage- 
ous fighter in the service of the motherland’’. 
How well and nobly she lived up to lt is 
now part of the country's history. The 
few lines jotted in ber diary which came to 
light after her death incomplete and descri- 
bed as a sort of will, reveal a high plane of 
spiritual thought and her intense pride in 
her country and of being an Indian. The 
statement made a day before her death ata 
meeting in Orissa “Even if I die for the 
service of the nation, I shall be proud of it. 
Every drop of my blood, I am sure, will 
contribute to the growth of the nation and 
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make it strong and dynamic‘ reflects her 
great lovefor the country. Mrs. Indira 
Gandhi had become the indomitable symbol 
of India’s self-respect and self confidence. 
With her passing away an era in the country’s 
chequered history is over. As has been 
justly said: ‘‘An anguished nation will 
remember Indira Gandhi as one who led 
the country to great heights, saw a great 
vision and created opportunities for its reali- 
setion though she did notstay the full 
course". 


The new Prime Minister.— The mantle of 
Jodira Gandhi has fallen on Rajiv Gandhi. 
When the President nominated him as interim 
Prime Minister immediately after Mrs. Indira 
Gandhi's assassination the action was regard- 
ed by some political leaders as over-looking 
previous conventions of the seniormost 
cabinet minister being ehosen for the post. 
Political quidnuncs and even leaders referr- 
ed to him as inexperienced, immature, a sort 
of babe in the woods", Тһе résult of the 
elections to the Lok Sabha has however 
amply vindicated the President's action and 
Mr. Rajiv Gandbi has received a massive 
popular mandate to lead the country. The 
charge of inexperiancc lacks point in view 
of the family background. There is a popular 
saying: ‘Опе need not teach a fishling how 
to swım” Mr. Rajiv Gandhi has been, as it 
were, on his toes from the time he took over 
as Ргіше Minister and shown himself as alert, 
capable of quick and bold decisions and 
prompt action. His leadership during the in- 
terrugnum between assumption of charge 
and the elections over a period of two months 
has been, by and large correct and the 
election result shows that he is **his own 
man” and not just "relative of his relatives”. 
.President Reagan hit the point when he re- 
marked that the election result is a fitting 
response to ‘ће wise and steady leadership 
provided by Mr. Rajiv Gandhi during the 
last two difficult months". These are no 
doubt early days but there 1s no reason to 
think that Mr. Gandhi would fa]ter or fail 
in discharging his great responsibility as 
Prime Minister and as Ghair-person of the 
Non-Aligned Nations organisation. 


Lok Sabha Election.— The eighth Lok Sabha 
elections have made history. Even in ordi- 
nary times Parliamentary elections in India 
attract much interest from outside in view of 
ofthe fact thas the country is the largest 
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demacracy with an electorate larger than any- 
where else. This year’s elections have evoked 
even more interest since they were held imme- 
diately following the assassination of a great 
Prime Minister who, sometimes and by some, 
was identified with being “India” itself, 
Coming оп the heels ofa year of unprece- 
dented shocks to the body politic and the 
morale of the people including world-wide 
speculation about theability of Indians to hold 
togather without disintegrating, the election 
results constitute a **stunning mandate" for 
**one centre and one party”. The success of the 
ruling party is unique in character, scale and 
quality. The philosophy and process of 
democracy were neatly set forth by Winston 
‘Churchill in these words: ‘At the bottom of 
all tributes paid to democracy is the little 
man, walking into a booth, with a little pencil 
making a little cross on a little bit of paper— 
no amount of rhetoric or voluminous discus- 
sion can possibly diminish the overwhelming 
importance of the point". The words remain 
as true to day as when they were uttered. 
No wonder political researchers feel. that the 
1984 election verdict is strong confirmation 
that the Indian voter has, over the years, 
learnt to cast his or her choice in ‘direct 
envolved and clear-cut way" suggesting ‘truly 
national pattern of polical behaviour’. For 
the first time since India became indepen- 
dent, the party voted to power has received 
well over fifty per cont of the popular 
votes polled and four-fifth of the seats in the 
Lok Sabha. It is also seen that wherever 
they felt a grievance that what had happened 
jn a State was not correct as in Andhra 
Pradesh they had not hesitated to express 
their disapproval. The 1984 result consitu- 
tes at one end a tremendous national mass 
protest against the savage assassination of 
Mrs. Gandhi. At the same time it signi- 
fies emergence of a popular mandate won 
“across the board in every zone and social 
cross-section in a vast country through the 
world's largest electoral experienee’’.- It 
records also an overwhelming approval of 
the present Prime Minister at the level of the 
average voter, rendering criticism and alle- 
gations of **dynastic succession" meaningless 
and irrelevant. The opposition parties whe- 
ther by by way of  ''aggregation or 
alliance" had only опе cementing force, 
namely, a stop-Indira feeling, which melted 
away on her death. Ве that as it may, the 
1984 election result is a categoric endorse, 
ment of the plea for strengthening the unity 
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and integrity of the country, maintenance of 
communal harmony, and ‘ensuring a fair 
deal to the minorities and weaker sections of 
the people, It is noteworthy that the new 
Lok Sabha will have the largest number of 
women representatives so far with as many 
as thirtysix women candidates emerging 
victorious at the polls. 


Social  Justice.—Social justice is a cons- 
titutional pledge, The Preamble to the Cons- 
titution seems to distinguish between social 
and economic justice, It has however, been 
generally regarded that the two categories 
run into each other and cannot be viewed 
in isolation, the one apart from the other, 
The Preamble and Part IV highlight social 
justice as paramount in the governance of 
the country. This is with a view to create a 
milieu in which the small man who had till 
the country's independence little opportunity 
of perceiving and participating in the im- 
mense possibilities of growth throagh ore 
ganised effort is enabled to putin his best in 
the increase of a higher standard of life for 
himself with full recognition of the dignity 
of his life and equality of opportunity with 
others and increased prospcrity for the coun« 
try. 


Social justice із difficult to define and cans 
not be accommodated into the strait-jacket 
of a formula. In Sridharan Motor Service v. 
Industrial Tribunal, (1959) 1 Lab.L.J. 380 
Justice Balakrishna Iyer observed: **Concepts 
of social justice have varied with age and 
time. What would have appeared to be ina 
dubitable social justice to a Norman ог Sax- 
on in the days of William the Conqueror 
will not be recognised as such in England 
today. What may appear to be incontrovere 
tible social justice to a resident of Qnbec may 
wear a different aspect to a resident of Peking 
If it could be possible for Confucius, Manu, 
Hammurabi and Solomon to meet together at 
a Conference table, I doubt whether they 
would be able to evolve agreed formulas as 
to what constitutes social justice". In Muir 
Mills Co. Ltd.v. Sutti Mills Mazdur Union 
1955 S.C.J. 214: A.LR. 1955 S.C. 170 
Bhagwati, J described ‘social justice, as “а 
very vague and indeterminate expression" 
and that “the concept of social justice did 
not emanate from the fanciful notions of any 
adjudicator but must have a more solid 
foundation”. On the other hand Chagla 


\ 
C.J., in rejecting the argument that the 
Court should not import its own notions of 
social justice in interpreting the statutory 
provisions in Prakash Gottan Mills v. State 
of Bombay, 59 Bom. L.R. 830, 844—felt 
that though difficult to define social justice 
was, in the words of Holmes J, an “ inarti- 
culate major premise’? which was personal 
and individual to every Court and every 
Judge depending on the Judge’s outlook on 
life and society. Allen in his Aspects of 
Justice, 1958, p. 31 observes in regard to 
social justice: ‘we hear much today of social 
justice. I am not sure that they who use 
the term most glibly know very clearly what 
they mean by it. Some mean. distribution or 
redistribution of wealth ; some interpret it as 
equality of opportunity—a misleading term, 
since opportunity can never be equal among 
human beings who have unequal capacities 
to grasp it; many, I suspect, mean simply 
that it is unjust that anybody should be 
more fortunate than themselves; and the 
more intelligent mean that it is just—I 
would rather say  benevolent that every 
effort should be made at least to mitigate 
the asperities of natural human inequality 
and that no obstacles should be offered 
but rather help afforded, to practicable 
opportunities of self-improvement.” Apaft 
from the difficulties besetting the under- 
standing of what social justice connotes it 
isclear that mere changes in law through 
legislation may not go far, for it is a sad 
experience that enacted laws often remain a 
dead letter unless public opinion is educated 
and ready to receive and respond to them. 
The Dowry Prohibition Act is an eloquent 
example. In S.P. Gupta v. Union of India’ 
Jutice Pathak aptly observed: ''Traditions 
and beliefs which governed life until yester- 
day and held an important place in the polity 
cannot be rooted out overnight. Change to 
be.valid must find general acceptance and 
its pace will be determined by the education 
of experience. The past is ever with us and 
when the present takes hold it must do so 


conscious of its responsibility to the 
future". 
As to-the role of Courts apropos social 


justice it was observed in Somasundara v. 
Krishna? '*In these days when socia! Justice 
is the order of the day, Courts also have to 

RA 

1. ALR.1982 S.C. 149, 

2. (1980) 1 M.L.J. 4С, 41. 
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align themselves with such environment 
which would generaté harmony .not only 
between Court and litigant but also between 
the Court and the community at large". 


Social Justice was one of the questions consi- 
dered at the Third International Conference. 
of Appellate Judges and Commonwealth 
Chief Justices attended by 60 top Judges 
from all over the world apart from the Chief 
Justices of the High Courts in this country 
and inaugurated by the late Prime Minister 
Mrs. Indira Gandhi on 5th March at Delhi. 
The Prime Minister observed that India was 
nowhere near the level of social justice at 
which it aimed, that one of the crucial 
issues of social justice was redistribution of 
land, that legislative measures were often 
thwarted by legal technicalities and pre- 
judices, that a stay order by the smallest 
Court can thwart or delay major issues 
affecting the lives and hopes of hundreds and 
thousands of families, that social justice had 
become imperative due to excessive emphasis 
on rights which has characterised the politi- 
calideas and movements of the last two cen« 
turies largely ignoring obligations and often 
resorting to violence and that tbe Indian 
Constitution had made a symbolic beginning 
to instil a sense of responsibility by adding 
a chapter on fundamental duties. The Chief 
Justice of India pointed out that the chal- 
lenge of social justice has to be accepted and 
answered on the basis of day to day experi- 
ence; that true reforms come out of a living 
awareness of practical needs and experience, 
not out of dogmas and prejudices; that 
there were many tools of law like legal aid 
and legal literacy to make law an instrument 
of social change and that never ia the his- 
tory of the world was equality more greatly 
needed than today. Sir Harry Gibbs, Chief 
Justice of Australia who delivered the key- 
note address stated though the Courts did 
not have the power and duty which a bill of 
rights conferred they should still endeavour 
to give the law an -operation to mitgate its 
severity especially in its operation for ordin- 
ary people who might otherwise become its 
victims .by reason of ignarance, misiortune 
or ordinary human weaknesses and that it 
was necessary to find a way to shorten the 
length ofthe trials by more clearly defining 
the real issues. Justice Bhagwati of the 
Supreme Court pleaded for taking steps to 
make law able to meet the cbanging social 
concepts and values andfor recasting law and 
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reinterpreting them to make them more dy- 
namic which alone can ensure that ‘hey 
did not lag behind in achieving real social 
justice, Mr. E.M. Fernando, Chief Justice 
of the Supremc Court of the Phillipines 
observed that the principle of social justice 
demands that all men should have an equal 
share in all those advantages which are com- 
monly desired and which conduze to human 


well-being. The principle is not identical 
with the demand for equal treatment to all; 
it rather requires ‘preferential treatment for 
' the under-priviledgd in a given society who 
lack the advantages possessed by others, It 
requires that the poverty stricken masses 
whether in industrial or peasant society 
should not be left at the mercy of circum- 
stances over which they have no control. 
According to the Chief Justice social justice 
is neither communism nor atavism but the 
humanisation of laws and the equalisation of 
the social and economic forces by the 
* State so that justice in its rational and 
objectively secular conception may at least b€ 
approximated. The Chief ^ Justice also 
observed that in modern times the role of a 
judge under a Constitution containing 
provisions aimed at achieving social justice 
including one for judicial review of the 
constitutionality of legislation and executive 
action is far from minimal, and what matters 
under the functional standpoint is not the 
possession of the power of judicial review 
but its exercise. 


From the views set out supra it is fairly 
clear that social Justice does not admit of 
any precise definition but has to be concept- 
ualised. Legislation naturally is the principal 
instrument for achieving social justice; 
judicial interpretation also helps. Social 
justice includes economic justice. It involveg 
something more than equality and implies 
preferential treatment to the under-privileged: 


Law's delays and arrearsin Courts.—This 
has been a perennial problem and not peculiar 
to India alone. There is no single or royal 


/ 
recipe to cure the malady. Shakespeare ranks 
law’s delay as among the “whips and scorns 
of time" (Hamlet, Act III Scene 1). 
Dickens tells us how it exhausts finances, 


patience, courage and hope (Bleak House, 
Ch. 1). It is said that law's delays’ in India, 


find their apogee. The normal state 
of litigation in India moves through 
various courts of appeal almost as ітрегсе- 
ptibly as the major planets’ progréss through 
space, that it is insooth a gift from the 
west which in those days seemed to think 
that the wheels of the law like the wheels of 
God should grind slowly, which often 
ground most of those concerned -Judge, 
counsel and litigants out of existence in the 
process". From a reply to a question in 
Parliament оп 12th December 1983 it was 
clear that as on November 1 of that year as 
many as], 37,035 cases including 50000 
Civil Miscellaneous Petitions and ^ 27900 
civil appeals were pending in the Supreme 
Court. The story is the same with reference 
to the High Courts and "other Courts. The 
arrears ‘‘like Alice's neck just simply grow'd 
and grow'd". No topic is being so frequent. 
ly discussed as solutions regarding law's 
delay and court disposal. On this subject 
Lord Lane, Lord Chief Justice of England 
remarked: **One would like to return to 
simple laws, simple procedure, speedy hear- 
ing and free representation for all who re- 
quired it. However in the increasingly com- 
plex world in which we live, such a hope is 
nothing more than a pipe-dream, ** Commit- 
tees have been appointed at different times, 
and measures for tackling the problem have 
been suggested. They include setting up of 
more Courts; appointment of more Judges; 
appointment of better calibre Judges; consti- 
tution of arbitral and administra'ive Tri- 
bunals: increasing the number of working 


days for the courts; limiting time for coun. 


sel’s arguments as in the U.S.A. presentation 
of written arguments; restricting citation of 
cases; following the Privy Council practice 
having one judgment only without separate 
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' judgments. in. the higher ‘courts; making: laws 
simpler; ‘simplifying procedure and streàm- 


lining the same; avoiding delaying tactics and 


refusal of .adjournments ordinarily; restric- 
tion of thè. number of appeals; speedy hear- 
ing апа so оп. It has:also to be recognised 
that like population explosion there has also 
been litigation explosión due to factors like 
the growth of population, the under-privileged 
classes having becóme increasingly conscious 


rule. 
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of their rights, availabilty .of the relatively 
speedier and: less costly writ procedure ‘and 
other factors. There is also little point in say- 
ing that it is all due to the present 'coióniál 
system' of judiciary, a legacy of the Britsih 
At the same’ ttme one cannot take. 
things easy leading to the collapse of the 
system. „зе. AL OR 


LEE 
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DOCTRINE OF PROMISSORY, ESTOPPEL. 


By 

D.S.N.Somayajulu, Lecturer, Faculty 
of Law, Andhra University, Waltair. 
Parliamentary legislation is drafted 


in broad and general terms conferring 
power on the executive. The executive 
or the administrator is left with the 
choice to apply the law to actual, specific, 
and factual situations, as the situations 
vary from case to Case, and no norms 
could be drawn in advance as to the 
manner in which the executive must 
exercise the powers confered on it, 
М.Р. Jain '& S.N.Jain: "Principles of 
Administrative Law", HI Edition (1979) 
p.310. With the large discretionary powers 
the executive. not only interprets the 
law, or adjudicates a dispute, but it 
is also common for it to make advance 
pronouncements (other than delegated 
legislation) regarding, the manner in 
which it would exercise its discretion 
or interpret the law before an occasion 
to do so in a particular case has actually 
arisen (Ibid at  P.633) Occasionally, 
it may give opinion or, render advice 
to a particular factual situation. Some- 
times, the administrator makes proniises 
or announces schemes. The question 
which often, arises is how far the official 
representation, assurance, promise ог 
advice can be relied upon. Can the admini- 
stration be bound, as an ordinary citizen 
would be, when some one acts upon 
a promise under or an assurance given 
by it? The question here is, can the 
doctrine of estoppel be applied against 
the administration, whether the adminis- 
tration would be estopped later on from 
going back on the advice given by it, 
or from retreating from the promise 
it may have made. (Ibid) 


Normally, the Government is not bound 
by the advice, interpretation or assurance, 
which may have been made on its behalf 
even though а» private individual in a 
similar situation may have been bound. 
(Ibid). The reason as that 
be no estoppel against a statute or 
estoppel cannot prevent the application 
of. a statutory’ rule. It is the function 


J. 2. 


there can. 


of the legislature - to prescrbe the law 
and not the official (or, the authority 
or ап individual) and the official has 
no right to modify the statutory provision. 
If the administration is considered to 
be bound by its own representation made, 
or advice given by it which may be 
contrary to law, then it would amount 
to executive changing the statutory 
provisions. If the doctrine of estoppel 
were to apply then it could be used 
to give de facto validity to ultra vires 
administrative actions. (Ibid.) 


An attempt is made in this essay to 
examine with the help of cases how 
far the State is bound by its promises 
and the exceptions which are recognised 
in favour of the State. 


The origin of the doctrine of promissory 
estoppel dates back to the decisions 
of House of Lords in Hughes v. Metropoli- 
tan Rly. Co., (1877)2 A.C.439, and Birming- 
ham and District Land Co. v. London 
and North Western Rly. Co., (1888)40 
Ch.D.268. This doctrine was, again redis- 
covered by Denning:, J., as he then 
was in his celebrated judgment in Central 
London Property Trust Ltd. у. High 
Trees House Ltd., (1956)1 All E.R. 256. 
This doctrine has been variously called 
as 'promissory estoppel’, 'equitable estop- 
pel', 'quasi-estoppel' and "new estoppel’. 
It is not really based on the principle 
of estoppel, but it'is a doctrine evolved 
by equity in order to prevent injustice 
where a promise is made by a person 
knowing that it would in fact be acted 
upon and it'is so acted on and that 
it is inequitable to allow the party making 
the promise to go back upon it, (M.P.Sugar 
Mills v. State of Uttar Pradesh, (1979)2 
S.C.J. 185 : (1979)2 S.C.C.409 : (1979)2 
S.C.R. 641 : 44 S.T.C.42 : 118 I.T.R.326: 
A.LR. 1979 S.C.621 (hereinafter cited 
M.P.Sugar Mills) Lord Denning himself 
expressly made а distinction between 
ordinary estoppel and promissory estoppel 
in High Trees Case, (1956)1 All E.R.256. 


He held that the cases like the one 
before him were "not cases of estoppel 
in the strict sense. They are really promi- 
ses, promises intended to Бе binding, 
intended to be acted upon and in fact 
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acted :ирол\. Jenkins, C.J., also pointed 
out-in-Municipal Corporation" of Bombay 
va Secretary .of State, (1905) LL.R.29 
Bom.580 at p.607, that the . doctrine 
js often:.treated as опе. of . estoppel, 
but [1 doubt. whether this is correct, 
though: it.^may be a convenient name 
хос apply. ‘Fhe: doctrine -of . promissory 
estoppel need not therefore, be inhibited 
lby.;:the same: limitation. as estoppel in 
ithe: strict:sense ‘of the term. It is an 
‘equitablé: principle evolved .by the Courts 
for doing justice and. there is no reason 
why it should be given only a limited 
‘application by way of: SEMIS (M. P. Sugar 
MOS at: Р.632). 

It ds heartening to find that in ‘India 
not only has the doctrine of promissory 
estoppel been adopted in fulness but 
it; has been ‘recognised as affording a 
cause of action ‘to. the person to whom 
the promise is made, (Ibid at  P.640). 
The requirement .of consideration has 
not. been allowed to stand in the way 
of enforcement of such : promise. The 
Courts have categorically’ negatived 
the defence of executive necessity and 
applied the doctrine of promissory estoppel 
agains the ‘Government, Aas 


It is interesting to Rote that the doctrine 
was applied in India way back in 1880, 
long before the doctrine’ was ‘formulated 
by Denning, J., in England. А Division 
Bench of the Calcutta High Court applied 
the doctrine of promissory  estoppel 
and recognised a cause of action founded. 
upon it in Ganges Manufacturing Co. v. 

Sourujmull, (1880) 1.1.8. 5 Cal. 669. 
` This doctrine was invoked -against thc 
Government in Municipal Corporation of. 
Bombay у. Secretary of State, (1905) 
LL.R.29:Bom..580. The next important 
case decided by the Court was Collector 


of Bombay у. Municipal Corporation 
of Bombay, 1951:.5.С.Ј. .752 : (1952) 
S.C.R.43 : A.I.R. 1951 S.C.469..]n 1865 


the Government of Bombay. called upon 
the predecessor in title of the Municipal 
Corporation of Bombay to 
'markets from a certain site. and vacate 
it and on the application of.the Municipal 
Commissioneg,° the Government passed 
a' resolution: approving and . authorising 
the grant of another rent free site to 


remo-e ' old 


had ' been 


‘merely to 


‘certificate 


[1985 


the Municipality. In 1940 the Collector 
of Bombay assessed the new site to 
land revenue and the Municipal Corporati- 
on thereupon filed a suit for a declaration 
that the order of assessment was ultra vir- 
es and it was entitled to hold. the land 
for ever without payment of any assess- 
ment. (Ibid.) 


Majority Judges held that the Government 
was not’ entitled to assess land revenue 
on the land in question, because the 
Municipal Corporation had taken possession 
of the land in terms of: the Government 
resolution and had continued іп such 
possession ` openly,  uninteruptedly and 
of right. for over seventy years ‘and 
thereby acquired the limited title it 
prescribing for during the 
period, that is to say, the right to hold 
the land in perpetuity .free of rent. 
(Ibid.) : we P 


Chandrasekhara Ајуег, J., while agreeing 
with the majority, (Ibid) pointed out 
that the Government could not be allowed 
to go back on the representation made 
by it. He observed that even if the 
resolution. of the Government amounted 
"holding out of a' promise 
that no rent will be charged in the future, 
the Government must be allowed ‘in 
the circumstances of this case to have 
bound themselves to fulfil it. Whether 
it is the equity recognised in Ramsden's 


Case, (1866)) H.L.R. 129, or it is some 
other ' form ‘of equity is. not of much 
importance. Courts must do justice 


by the promotion of honesty and good 
faith,. as far as it lies.in their power". 


The -doctrine of promissory’ estoppel 
came into prominence іп „India with 
the decision of the Supreme Court in 
Union of India у. Anglo Afgan Agencies, 
(1968)2 S.C.R. 366 : A.LR. 1968 S.C.718. 
The Textile Commissioner published 
a. scheme called the export, promotion 
scheme . under . which ' the respondents 
were' entitled to get an.import entitlement 
equal to :100 per: cent of 
the f.o.b., value: of their exports. (Ibid at 
P.721). Under Clause (10) of the Scheme 


the: Textile Commissioner had authority, 


if it was found that a fraudulent attempt 
was made to secure an import certificate 
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in excess of the value of the “goods 
exported to reduce the import certificate, 
(Ibid.). The respondents who were exporters 
of woolen goods were granted an export 
entitlement - certificate less than what 
they were entitled under thé scheme. 


Respondents : contended that the scheme 


was, statutory in character and obliged 


the Textile Commissioner, unless the 
exporter was after due investigation 
under Clause (10) of the' scheme shown 
to.have 'over invoiced' the goods exported 
to issue import certificates of the full 
value of the exports. (Ibid.) Respondents 
also contended that the order of the 
Textile Commissioner was made without 
giving them an opportunity to explain 
the materials on the basis of which 
the 'import entitlement of them. was 
proposed to be reduced'. (Ibid.) The Union 


of India contended that to enforce on. 


it the policy announced in the scheme 
would amount to enforcing contractual 
rights even though the contract did 
not comply with Article 299. (Ibid atP.723). 
The Court rejected the argument holding 
that the respondents did not seek to 
enforce a contractual right, but an equity 
arising, in their favour as a result of 
the representation made on behalf of 
the Union of India in the export promotion 
scheme, and the action taken by the 
respondents acting upon that representati- 
on under the belief that the Government 
would carry out the representation made 
by it. (Ibid at P.726). 


Without deciding the question whether 


the import policy was legislative ог 
executive in character, the Court held 
even if it were executive in character 


the respondent who had acted ‚їо his 


prejudice because of the failure to carry. 


out the promises of the scheme is entitled 
to resort to Court and claim that obligati- 
on imposed upon the Textile Commissioner 
by the scheme be ordered to be carried 
out. (Ibid.). The Court held: that an equity 
has arisen in favour of respondent as 
a result of the representation made 
on behalf of the Government in the 
export promotion scheme. (Ibid). The Court 
relied upon the judgment of Denning,J., 
in Robertson v. Minister of Pensions, 
(1949)1 K.B. 227, and the observations 


'sioner .was bound to act 


of Chandrasekhara Aiyar, J., if Collector 
of Bombay v. Municipal, Corporation 
of the City. of Bombay, 1951 S.C.J.752: 
(1952) S.C.R.43 : A.LR. 1951 S.C. 469. 


The Court rejected the plea "that the 
Textile Commissioner is the sole Judge 
of the quantum of import licence to 
be granted to an exporter, and that 
the Courts are powerless to grant relief, 
if the promised -import licence is пої 
given to an exporter who has: acted 
to: his prejudice relying upon thè repre- 
sentation. To ‘concede that power would 
be to strike at the very root of the 
rule of law". (Ibid.) 


The Court held, that the Textile Commis- 
in a manner 
consistent with the "basic concepts 
of justice and fair play" and if he does 
not the Court can compel him to fulfil 
his obligation under the scheme. (Ibid.) In 

order to do justice to the exporters 
the Court pressed into service nearly 
all the well known concepts of administ- 
rative law namely (1) Rule of law (2) 
Judicial Review (3) Natural Justice 
(4) Access to Courts and the rights 
of redress and (5) promissory estoppel. 


The Anglo-Afgan case emphasised the 
duty .of surveillance entrusted to the 
Courts for the protection of the citizen. 
Shah, J., held that the Textile Commissi- 
oner's refusal to grant 100 percent 
import entitlement was for no defined 
and disclosed reason. (Ibid.) The export 
promotion scheme was made to further 
the purpose of the Act. (Ibid at Р.723). 


"Whenever the public authority acts 
arbitrarily the Courts have a duty to 
interfere. The fact that the scheme 
was executive in character is no reason 
why the Courts should give up the task 
and abandon their duty to protect citi- 
zens'. (Ibid.) 


Angló-Afgai. was hailed as an epoch 
making decision and us the "most eloquent 
exposition" of the doctrine of promissory 
estoppel! in India. Anglo-Afgan was follow- 
ed in Moti Lal Padampat Sugar Mills 
Co. (P) Ltd. v. State of Uttar Pradesh, 
(1979)2 S.C.J. 185 (1979)2 S.C.R.641: 
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(1978)2 S.C.C. 409 : А.В. 1979 S.C.621, 
(hereinafter cited as M.P.Sugar Mills). 
In this case the State Government had 
granted an exemption to the mills from 
sales tax for a period of three years 
under Sec.4-A. of the Uttar Pradesh 
Sales Tax Act to all new industrial 
units with a view to enable them" to 
increase production of the goods in 
the State. (Ibid. at P-625). The appellant 
would be entitled to exemption from 
‘sales tax in respect of sales effected 
in Uttar Pradesh for a period of three 
years from the date of commencement 
of the production. (Ibid). The Court 
held that it is riot necessary in order 
to attract the applicability of the doctrine 
of promissory estoppel, that the promisee, 
acting in reliance on the promise, should 
suffer any detriment. What'is necessary 
is only that the promisee should have 
altered his position in reliance on the 
promise. (Ibid at P-650, 651). The maker: vf 
the representation cannot be allowed 
to resile from its promise. (Ibid.) 


The modern doctrine of promissory estoppel 
is a recent advance in Public Law. The 
Common Law doctrine of estoppel contain- 
ed -in- the Evidence Act, 1872 is but a 
shadow of its modern self, (Bansal ' Exports 
(P) Ltd. v. Union of India, 
Del.445 at 452. Orthdox legal concepts 
have been discarded. Detriment is no 
longer required to be proved. The current 
trend of decisions is to protect the indivi- 
dual from sustaining loss as а result 
of maladministration by, public authorities. 
(Ibid.). M.P.Sugar Mills, (1979)2 S.C.J.185 
:(1979)2 S.C.R. 641, is а landmark in 
this direction. Estoppel was raised against 
the. Government because estoppel neither 
prevented the performance of a duty 
nor the exercise of a discretion conferred 
on it for the benefit of the public. (Ibid.) 
On the other hand, it advanced justice. 
The Court held that the promise must 
be honoured on the faith of which a 
party had acted and altered its position. 
It refused to allow the maker of a repre- 
sentation to act inconsistently with it. 
(Ibid.) 


The doctrine of promissory estoppel 
again came up for consideration in Jitram 
Shiv Kumar. у. State of Haryana, A.LR.1980 


A.I.R. 1983, 
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S.C.1285 
Jitram Shiv 


(hereinafter referred to as 
Kumar). The Municipal 
Committee of Bahadurgarh established 
Fateh mandi, with a view to improve 
trade in the areas. The Municipal Commit- 
tee by its resolutions in 1916 and 1917 
exempted the purchasers of the plots 
for sale in the mandi from payment 
of Octroi duty on goods imported within 
the said mandi for ever. (Ibid at  P.1287). 
Subsequently in 1954 the Municipal 
Committee by’ its resolution changed 
its mind and reimposed Octroi duty~ 
on the goods imported in Fateh Mandi. 


Сыа. at P.1288). The Punjab Government 


annulled this resolution. (Ibid.) The State 
of Haryana came into existence in 1964 
under the Punjab Re-organisation Act. 
The Haryana Government approved the 
resolution of the Municipal Committee 
reimposing Octroi duty on goods imported 


into the Mandi cancelling the earlier 
resolutions which exempted the levy 
of Octroi duty, (Ibid.). . 


The Court held the plea of -estoppel 
was not available against the Government. 
(Ibid at P.1289). The action of the Gover- 
nment was well within the powers conferr- 
ed on it under the Municiap! statute.The 
Municipal Committee had no authority 
to exempt the levy of Octroi duty. 
The resolutions of the Municipal Commit- 
tee were ultra vires. When a public author- 
ity acted beyond the scope of its authority 
the plea of estoppel was not available 
to prevent the authority from acting 
according to law. (Ibid.). It was in public 
interest that по such plea should be 
allowed. Promissory estoppel cannot 
be availed against the exercise of legis- 
lative power of the State. (Ibid.) 

Kailasam,J., subjected Bhagwati,  J.'s, 
judgment іп M.P.Sugar Mills, (1979)2 
S.C.J.185 : (1979)2 S.C.R.641 : A.LR.1979 
S.C.621 : (1979)2 S.C.C.409, їо trenchant 
criticism. He held that the judgment 
was not in accordance with the view 
consistently taken by the Court in some 
respects’ (Ibid. at P.1302). According 
to him^ Anglo-Afghan's decision was 
not ^ рр erly, construed. According to 
him Rive hat the Anglo-Afghan's case 


purports: to, lay down was that the Court 
can enforce an obligation incurred by 
an authority on which another has acted 
upon and put himself in a disadvantageous 


position, when the authority  resiles 
arbitrarily on mere whim or on some 


‘N 


` 
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undefined and undisclosed grounds of 
necessity. (Ibid.). 


Referring to Bhagwati, J.'s view in M.P.Su- 
gar Mills, (1979)2 S.C.J.185 : A.LR.1979 
S.C.621 : (1979)2 S.C.C.409 (1979)2 
S.C.R.641, that "where the Government 
makes a promise knowing or intended 
that it would be acted on by the promisee 
and in fact, the promisee, acting in reliance 
. on it, alters his position, the Government 
would be held bound by the promisé and 
the promise would be enforceable against 
the Government at the instance of the 
promisee, notwithstanding that there 
is no consideration for the promise and 
the promise is not recorded in the form 
of a formal contract as required by Art.299 
of the Constitution, Kailasam, J., observed 
that the above view would be right if 
read with qualifications laid down in 
the  Anglo-Afghan Agencies and other 
cases, Jitram Shiv Kumar, A.I.R.1980 
S.C.1285 at 1303. 


According to Kailasam, J., the decision 
in Century Spinning and Manufacturing 
Co. Ltd. v. The Ulhasnagar Municipal 
Council, (1970)2 S.C.J.. 689° : (1970)3 
S.C.R.854 : A.L.R. 1971 S.C.1021, was under 
stood by Bhagwati, J., "as refusing to 
. make a distinction between the Private 
Individual and Public body so far as 
the doctrine of Promissory  Estoppel". 
These observations would be correct 
only if they are read with the exceptions 
recognised by Bhagwati, J., himself else- 
where in his judgment with other restricti- 
ons imposed by judgment of this Court, 
Jitram Shiv Kumar, A.LR.1980 S.C. 1285 
at 1303. : 


In Jitram Shiv Kumar's case, rectness of 
Anglo-Afghan could not be doubted 
by the two Judges (Kailasam and M.Fazal 
Ali, JJ.) because Anglo-Afghan was 
a decision of three Judges (Shah, Sikri 
and Shelat, JJ.). 3 


The doctrine of promissory estoppel 
came for consideration in Gujarat State 
. Financial Corporation v. M/s. Lotus Hotels 
Pvt. Ltd., (1983)2 Comp L.J. 202 : (1983)3 
S.C.C.379 : A.LR. 1983 S.C.848. 


The appellant Gujarat State Financial 
Corporation set up under Sec.3 of the 
State Financial Corporation Act, entered 
into an agreement in performance of 
its statutory duty to advance а loan 
of Rs.30 lakhs to the respondent company, 
(Ibid. at P.-851). Acting on the promise 
of the appellant evidenced by documents, 
the respondent proceeded to suffer further 
liabilities to implement апа execute 
the project. On the corporation refusing 
to disburse the loan, the Court held follow- 
ing — M.P.Sugar Mills, (1979)2 S.C.J.185: 
(1979)2 S.C.R. 641 : A.LR. 1979 S.C.621, 
that the promissory estoppel would certain- 
ly estop the corporation from backing 
out of its obligation arising from a solemn 
promise made by it to the respondent, 
(Ibid at P.852). The respondent acting 
upon the solemn promise made by the 
appellant incurred huge expenditure and 
if the appellant is not held to its promise, 
the respondent would be put in a very 
disadvantageous position апа therefore 
also the power of promissory estoppel 
can be invoked in this case, (Ibid.). 


The Delhi High Court discussed the scope 
of the doctrine of promissory estoppel in 
India in Bansal Exports (P) Ltd. v. Union 
of India, A.I.R. 1983 Del. 445, (hereinafter 
referred to as Bansal Exports). 


` The Export Control Order 1977 permitted 
the manufactures and products wholly 
or mainly of silver with more than 50% 
of silver contents, excluding silver zari 
goods to be exported under open general 
licence, (Ibid at P.448. The Central 
Government changed the Policy in 1979. 
Under the changed Policy this item was 
deleted from the Open General Licence 
and was placed under the heading, "on 
merits which meant that the exporter 
concerned will have to apply to the licenc- 
ing authority for permission ‘or licence 
to export", (Ibid.). In consequence of the 
change of policy public notices were 
issued. The first public notice informed 
that the provisions of paragraph 316 
of the hand book of Import and Export 


Procedures will not be applicable to 
any "Preban Committments" consequent 
to this public notice. [Para 316 deals 


with guidelines for Import. and Export, 
sub-para (6) of Para 3!6 itself says that 
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these guidelin "shall not confer any 
right on the ео concerned to the 
grant of any export licence or permission 
to export". It was said that. all such ‘cases 
wil be decided "on merits" only. . The 
second notice set out the new guidelines 
for deciding ` the 'preban' ог 
cases affected by the first public notice, 
(Ibid.). 


The Court held that the Government 
Policy framed under the Imports and 
Exports (Control Act, 1977 was liable 
to be changed in the public interest 
according to the needs of the country, 
(Ibid at P.449). By the first public notice 
the Government did not impose a ban 
on export of the goods in question. The 
order only restricted the export to cases 
decided "on merits". The second notice 
substituted new guidelines in place of 
para 316 of the Hand Book, of Import 
Export Procedures. (Ibid.) 


The Court rejected the plea that para 
316 of the Hand Book constituted a 'statu- 
tory promise! against which the doctrine 
of Promissory Estoppel can be claimed. 
(Ibid.. Even if they were 'statutory pro- 
mise' they, can be changed by the statutory 


authority. When Sec.3 of the Imports 
and Exports (Control Act allows the 
export contro! amended 


orders be 

from time to time it is сш to see 
why Para 316 of the Hand Book cannot 
be replaced by a new set of guidelines 
for conserving a certain commodity in 
the national or public interest. (Ibid.) 


LEGISLATIVE POWERS OF THE ADMINI- 
STRATION:- 


Whenever “promissory estoppel ‘is invoked 
what the Court ought to ask is whether 
the communication coming’ from the 
Government is legislative or executive 
in ‘character.’ The ' principle of Estoppel 
is not available. _against. the Government 
in exercise of ' “Jegislative, sovereign ог 
executive power, Bihar Eastern , Gangetric 


Fishermen Co-op. Society Ltd. у. . Sipahi. 
Singh, . (1977)4 S.C.C.145 = .A.LR.1977 
S.C.2149; _Excise Commissioner, ,, U.P., 


Allahabad. v. Ram Kumary1976)3 S. С. C.540: 
ALR. 1976 S. C. 2237, 
v. Gwalior ' 


Pis iv 


'precontrol' 


State of ` Kerala. 
ROMS Silk шшш 
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(Wvg.) Co. Ltd., (1973)2 S.C.C. 713 : A.I.R, 
1973 S.C. 2734 : (1973) K.L.T. 896. In Exci- 
se Commissioner, U.P., Allahabad v. 
Ram Kumar, (1976)3 S.C.C.540 : A.LR.1977 
S.C.2237, respondents, were the highest 
bidders in an auction for the exclusive 
manufacture and selling of liquor in the 
State of Uttar Pradesh. The Government 
announced before holding. the auction 
the. rates ‘of excise duty and prices of 
different varieties of country liquor 
and the conditions of licence. On the 
day following the day when the licences 
were granted , the Government issued 
a notification under Sec.3-A and 4 of 
U.P. Sales Tax Act, 1948 superseding 
the earlier notification exempting the 
payment of Sales Tax and imposing Sales 
Tax on the turn over in respect of country 
liquor at the rate of 10 paise per rupee. 
The Court, upheld the notification, and 
stated that the Government is not estopped 
or precluded from subjecting the sales 
of liquor to tax if it felt impelled to 
do so in the interest of revenue of the 
State. 

In the exercise of its statutory power, 
the Government cannot fetter itself 
or its successors. It cannot divest itself 
of the freedom of action. (Ibid.). A public 
authority created to exercise statutory 
powers vested in the public interest 
under the authority of the legislature 
cannot act inconsistently or incompatibly 
with the powers for which the statutory 
powers have been granted, Bansal Exports, 
A.L.R.198? Del. 445 at 453. Estoppel would 
create cuntractual fetters. The doctrine 
of estoppel would be excluded whenever 
its operation would fetter the powers 
of a public body in a way that could 
not be done by a contract, Birdale District 
Electric Supply Co. Ltd. v. South Port 
Corporation, (1926) A.C.355 at 364. 


An estoppel! cannot be raised to prevent 
thé exercise of a 
or to prevent or excuse the performance 
of statutory duty, Jit Ват Shiv Kumar, 
A.I.R.1980 S.C. 1285. A further extension 
of the doctrine of promissory estoppel 
would evade the general principle set 
out in a long-line of cases of whom the 
opinion: of ‘the Privy Council is notable. 
(Ibid.). Therefore,., the public authority 


statutory discretion | 


хь 
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cannot by contract disable itself from 
exercising a statutory power, Per Megaw, 
L.J., In Western Fish Products v. Penwith 
D.C. (1981)2 All. E.R. 204 at 219. The appl- 


ication ` of promissory estoppel would 
disable the’ Government to assert .its 
powers for public good, Maritime ` Electric 


Co. у. General Dairies Ltd., (1937) А.С. 
610. 


In view of the:decision of the Constitution 
Bench in Seth Sat Narain v. Dominion 
of. India, (1968)2 S.C.R.335, the decision of 
four Judges in Ram Kumar Case, (1976)3 
5.С.С.540 : ALR. .1976 S.C. 2237, cannot 
. be accepted as laying down, the correct 
. view that the, doctrine does not apply 
against the .executive power and the 
executive. is free to do what it likes 
Anglo-Afghan is a milestone on the road 
to rule of law; (Rohatagi, J., in Bansal. Exp- 
orts, A.I.R. 1983 Del. 445 at 453.) 


CONTROL OF ADMINISTRATIVE POWERS: 


Promissory estoppel has produced most 
beneficial results in protecting the individua! 


against the executive excesses. The doct- ' 


rine of promissory estoppel can be properly 
pressed against public authorities if the 
communication is executive іп character 
as was done in ANGLO AFGHAN against 


the Textile Commissioner, (1968)2 S.C.R. 
366 : A.LR. 1968 S.C..718, and against 


the Chief Secretary in M.P.Sugar Mills, 
(1979)2 S.C.J. 621 (1979)2 S.C.J.185: 
(1979)2 S.C.R.641. The State was held 


bound in both cases by its representation 
- in ANGLO AFGHAN by the representation 
made to the exporters in the export 
promotion scheme, (1968)2 S.C.R.366: 
ALR. 1968 S.C. 718 at 720 and in M.P.Su "T 
ar Mills, (1979)2 S.C.J. 185 : (1979)2 
S.C.R- 641 : A.LR.1979 S.C. 621, by 
a written assurance given by the Chief 
Secretary under his own hand to the 
mills that it will enjoy a sales tax holiday 
for 3 years, A.LR. 1979 S.C. 621 at 
625 : (1979)2 S.C.J. 185 : (1979)2 S.C.R.641. 
In both the cases the Court came to 
the conclusion that to allow the public 
authority to act inconsistently with its 
representation would work injustice to 
the individual without any countervailing 


In Bansal |Éxports, 
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the public, /(1968)2  S.C.R. 
366 : ALR. 1968 S.C. 718 at 723; (1979)2 
S.C.J. 185 : (1979)2 S.C.R. 641 : А.В. 
1979 S.C..621 at 644. 


benefit for 


ALR. 1983 Del. 445 
at 454, the export control order was 
held to be legislative in character because 
it was published in the official gazette 
and every one can know what the policy 
is as regards the export of manufactures 
and products having 50% or less silver 
content. 


Petitioners complained that the new 
uidelines which replaced the old guidelines 
Para 295) prejudicially affected their 
rights as their pre-contro] commitments 
were no longer saved in the new guidelines 
as was done under old para 295. (Ibid at P . 
455). According to them the Government 
should be held bound by the representation 
it made to them in para 295 and their 
exports should be allowed if they fulfil 
the terms of that para. (Ibid.). However, 
the Court held that the doctrine of promis- 
sory estoppel could not be invoked because 
of two important factors, namely:- 


(1) the export policy and consequently 
the guidelines were changed in public 
interest (Ibid. at P.456), and 


(2) the representation contained in 
para 295 on ‘'‘preban JCommitments' 
was subjected to the condition that 
the guidelines can be changed if there 


is a change in the policy. (Ibid. at P.457). 


Para 295 itself announced that the guide- 
lines mentioned there 'shall not confer 
any right on the person concerned to 
the grant of any export licence or permis- 
sion to export', so there is no representa- 
tion on which a right can be founded. 
(Ibid.) 


Courts have held that 
be allowed to hinder 


'estoppel cannot 
the formation of 


the Government policy even if the 
citizen is a victim of a change of policy’, 
Per Lawton, L.J., Laker Airways Ltd. 
v. Department of Trade, (1977)2 All 
E.R. 192, see also Ramchand Jagadish 
Chand v. Union of India, (1962)2 S.C.J. 
189 : (1962)3 S.C.R. 72 : ALR. 1963 
S.C. 563. The Government cannot Ье 
estopped from exercising its powers 
when it is doing so in the proper exercise 
of its duty to act for public good even 
though it тау work some injustice 
or unfairness to a private individual. 
(Ibid per Lord Denning at P.194). 


CONCLUSION: 


With the advent of welfare state, the 


functions of government аге rapidly 
expanding and even intruding upon 
individual rights and liberties. Тһе 


Courts have sought То restrain the 
exercise of executive power by applying 
the principle of Promissory  Estoppel 
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as an extension of rule of law. The 
Courts have recognised certain exceptions 
against the doctrine namely public 
interest and that there can be no estoppel 
against a statute. 


It is too early to predict the future 
of Promissory  Estoppel. In the words 
of Lord Halisham it is a child of equity. 
It is still a delicate child with an uncer- 
tain future but it is beginning to take 
the shape of manhood. Promissory estop- 
pel is the tool fashioned by the Judges 
for preventing injustice. Maitland 
calls it a product of "ера! smithy', 
while Lord Denning calls it the 
work of ‘bold spirits'. It can safely 
be predicted that the doctrine has 
good prospects for a long and happy 
voyage and only the 'timorous souls’ 
(to use Lord Denning's phrase) are likely 
to question its seaworthiness. 
Ў 
WRB 
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A LAPSE IN THE SUPREME COURT. 
By 


A.Rajendra Prasad, B.A. LL.M., Lecturer 
in Law, Nyaya Vidya Parishad Law с 
Visakhapatnam - 530 019 (A.P.) 


"Hard cases may make bad law". The 
decision of the Supreme Court in Life Insu- 
rance Corporation v. Raja Vasireddy 
Komalavalli Kamba and others, (1984)2 
S.C.C.719 : (1984) A.C.J. 345 : A.LR.1984 
5.С.1014, may be looked at in this connec- 
tion. The Supreme Court seems to have 
fettered itself behind the dry bones of 
law ignoring "S;"Salus populi est suprema 
Lex" (Public Welfare is the highest law). 


The insured R died intestate on 12th 
January, 1961. He had submitted a proposal 
for insurance for Rs.50,000/-. The deceased 
had issued two cheques for 
and Rs.220/- respectively towards the 
first premium. The first cheque for Rs.300/ 
was encashed by LIC.; on 29th December, 
1960. The second cheque for Rs.220/- 
was dishonoured three times and finally 
encashed on 11+һ January, 1961. The 
Assistant Divisional Manager sent the 
proposal form to the- Divisional Manager 
with his recommendation that "it may 
be accepted. Meanwhile, R died on 12th 
January, 1961 before the . approval of 
the proposal by the Divisional Manager. 
The Supreme Court held that there was 
no contract between R and the Life 


Insurance Corporation on the simple 
ground that though recommended by 
the Assistant Divisional Manager, it 


was not accepted by the Divisional Mana- 
ger. 


The "law" on which the Supreme Court 
relied is not very convincing. 


The law on Insurance not only governs 
the rights of the insured but also the 
benefits of the dependants. If a person 
takes out a policy, his family need not 
depend on the charity of their relatives 
or the Government. If he survives the 
period, the ihsured amount will be useful 
in his old age and period of disablement. 
Huebner observed "Life Insurance 15 
a husband's privilege, a wife's right and 


Rs.300/- 


a child's claim. This diu supports to 
call this branch of law as a piece of 
"social legislation". The State had a similar 
intention while enacting the law as contain- 
ed in Article 41 of the Constitution which 
says "The State shall strive to provide 
public assistance in cases of unemployment, 
old age, sickness and disablement". Epicur- 
as, the great philosopher, rightly observed 
"e-(But' if we cannot conquer death, 
let us, at least overcome the fear of 
death". (Henry Thomas and Dana Lee 
Thomas, "Living Biographies of Great 
Philosophers". P.46). It is іп this spirit 
the law of Insurance is made and the 
legislature aimed at avoiding this fear 
not only in the mind of the insured but 
also in the hearts of his dependants. 
The Supreme Court should consider this 
reality of human life and the philosophy 
of the legislature while interpreting the 
insurance law as a piece of "Social Justice". 


The Supreme Court held that there was 
no final contract as it was not accepted 
by the competent authority. Acceptance 
to be final, according to Sec.7 pf the 
Indian Contract Act, must be unconditional 
and must be communicated to offeror. 
In the words of Lindley L.J., "Unquestion- 
ably, as a general proposition, when an 
offer is made, it is necessary in order 
to make a binding contract, not only 
that it should be accepted, but that 
acceptance should be notified". Carlill 
у. Carbolic Smoke Ball Company, (1893)1 
Q.B.256.'This principle was strictly applied 
in the later case Powell v. Lee, (1908)99 
L.T. 284. It is undesirable to tie up the 
insurance law with the iron rope of Con- 
tract Law. In the present: case, the Divisi- 
onal Manager was the competent authority 
to accept the proposal. According to 
the Life Insurance Corporation of India 
Standing Order, 1960 (Financial Power), 
the Divisional Manager is the competent 


person to accept the proposal, if the 
sum exceeds Rs.50,000/-. The Assistant 
Divisional Manager sent the proposal 
with his recommendation that "it may 
be accepted". It meant, the proposa: 


had satisfied all the requirements of 
Insurance Law except the technical appro- 
val of the Divisional Manager. Suppose, 
the Divisional Manager had accepted 
the proposal and not communicated it 
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to the insured, is it not unreasonable 
to say, "there is no contract as it was 
not communicated". Even though it 
is bare essential to form a contract, 
the communication itself is not necessary 
when the consideration is accepted and 
appropriated for that purpose as it was 
held in Hindustan Co-operative Insurance 
Society Limited v. Shyam Sunder and 
others, A.I.R. 1952 Cal.691. 


The LIC contended that the cheques 
received were not encashed but only 
credited towards the suspense account 
of the Company. It is unfair to say 
"let the insured beware of the internal 
regulations." Life Insurance Corporation 
is a legal person as it is created by 
a Statute. [he insured need not know 
how the moneys paid towards jpremiaa 
are deal with by the Lite Insurance 
Corporation. The insured need not enquire 
whether his moneys for premium are 
credited to one account or the other. 
The: Doctrine of Indoor Management 
may ^e imported into the Insurance 


Law to uphold the object of social welfare.. 


Life Insurance is раѕейі on co-operative 
principle. Larger the number, larger 
the benefits. It should not have stringent 
or rigid rules to shake the minds of 
the people who want to seek its shelter. 
The present practice of asking them 
to be aware of the internal practice 
is not an inducement and encouragement 
to the illiterates to take  protectior 
under its shade. It has been observed, 
"the . proposals for illiterates' lives are 
not encouraged by the Life Insurance 
Companies in India, Prof. K.S.N.Murthy, 
"Modern Law of Insurance in India, 
p.101. 


The House of Lords in the case of Beres- 
ford v. Royal Insurance Company, (1935) 
A.C. 586, rightly observed that the 
rigid rules of Contract Law applicable 
to individual contracts inter se should not 
be blindly imposed on the law of insurance. 
In that case, the insured paid the premi- 
ums for 9 years. It was provided in 
the policy that after one year, even 
if the insured committed suicide, he 
«would be entitled to the insured amount. 
The insured committed suicide after 
nine years. But stili the Court held 


that the representatives are not entitled 
to collect the insured amount even though 
they would be so entitled under the letter 
of the contract basing its decision on 
public policy. The strict principles of 
Contract Law should not change the 
avowed object of Insurance Law by taking 
away the substratum of the policy of 
Insurance. 

It was held by the Supreme Court that 
the mere acceptance of the premium 
does not amount to acceptance of the 
proposal. Mere delay in giving acceptance 
cannot be construed as acceptance. The 
Supreme Court relied on Corpus Juris 
Secundum:- "The mere receipt and retention 
of premium until after the death of 
the applicant does not give rise to a 
contract, although the circumstances 
may be such that approval could be inferred 
from retention of the premium." (Vol.XLIV 
p-986). 

In the realm of public contracts, in parti- 
cular insurance contracts, the rule that 
silence cannot amount to contract should 
operate in the interest of social weliare 
and also because of the inequalities in 
the strength of the parties to the. contract. 
It is unreasonable to presume that a 
public institution such as Life Insurance 
Corporation which covers the risk of 
human lives, has no duty to speak. 

The case law covered by Ivamy in his 
book, General Principles of Insurance 
Law brings into focus the implications 
of acceptance of premium. E.R.Hardy 
Iwamy, "General Principles of Insurance 
Law" p.120, "Where no policy has been 
issued to the proposer before the loss, 
the receipf of the premium and its retenti- 
on by the insurer, though by no means 
conclusive, may raise the presumption, 


in the absence of any circumstance leading 


to a contrary conclusion, that the insurers 
have definitely accepted the proposal." 
This view was affirmed in Mc  Elory v. 
London Assurance Corporation, (1897)24 
R (Ct. of Sess.) 287, 291, by Lord Maclaren. 
He observed "The Company is not bound 
to deliver a policy, without the payment 
of premium. If they accept a premium 
before deliverying a policy, ‚І should be 
disposed to hold that the acceptance 
of the premium and the delivery of the 
receipt therefor was sufficient to 


fw 
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create obligation to issue а policy". 
In Canning v. Farquhar, (1866) Q.B.D.727, 
Lord Esher observed, "If the premium 
is offered апа accepted, there is at 
once ап insurance". Lord Boyle held 
in Christie v. North British Insurance 
Company, (1825) 3 Shaw. (Ct. of Sess.)519, 
"If the premium in this case had been 
agreed on, the insurance would have 
been effected, although с^ policy was 
delivered." 


The act of the Life Insurance Corporation 
to keep the cheque with it would lead 
to an irresistible inference of the accept- 
ance of the contract and, in turn, attracts 
the liability of the Life Insurance Corpora- 
tion to pay the insured amount. 


It is stated, the Supreme Court has 
been acting as a watchdog to safeguard 
the interest of the members in the society 
to reach the moon of social justice. 
To illustrate, it has liberalised the rules 
of ‘locus standi! for public interest 
litigation. This new idea of locus standi 
was an inevitable consequence of Justice 
Krishna lyer's own perception of the 
role of Justices as Constitutional Invigilat- 
ors and social reformérs so as to bring 
тше of law! closer to 'rule of life’, 
(1983) 10 LB.R. 687. The Supreme Court's 
broad and bold interpretation should 
not be confined to public interest litigation 
only, but it should be extended to public 
interest legislative interpretation - in 
branches such as Insurance Law and 
hold that acceptance of the premium 
per se: imposes liability on the L.LC., 
especially when the rule in insurance 
law is that the risk does not attach 
until the payment of the first premium. 


CONCLUSION: 


Insurance Law should not be under the 
roof of the Law of Contracts even though 
the latter is the root of it. The need 
of this hour requires the Supreme Court 
to interpret the Insurance Law liberally 
to sanction 'Maximum benefits with 
minimum pains from Law'. The pen 
of the judge should move with the minds 
of the parties to be affected by its 
stroke. Prof. Gray rightly observed, 


"The Courts put life into the dead words 
of the statute", Salmond,f Jurisprudence, 
12th Edn. p. 37. It should‘open the gates 
of Law to find a place for new principles 
in the field of Insurance. 


X000 IX 
COSTS 
By 
G.Ramamurthi, B.Sc., В.1., Advocate, 
Mannargudi. 
In M.Karunanidhi j H.V.Hande, (1984)1 


M.L.J.(S.C.)1 : (1983)2 S.C.J. 94 : (1983)2 
5.С.С.473, the Supreme Court dismissed 
the appeals. Nobody can quarrel with 
the decision on merits. But in para 44 
of the reported case, it is stated "The 
costs throughout shall be borne by the 
parties as incurred". Why was the success- 
ful party deprived of his costs? Why 
should the unsuccessful party have the 
satisfaction of dragging the other party 
to Court and then have the added satisfac- 
tion of making the successful party 
to bear his own costs? In other words, 
is the discretion of Courts regarding 
award of costs unfettered as per Sec.35, 
С.Р.С.? 


Sec.35, C.P.C., reads as follows:- 


Sec. 35(1) Subject to such conditions 
and limitations as may be prescribed, 
and to the provisions of any law 

for the time being in force, the costs 
of and incident to all suits shall be 
in the discretion of the Court, and the 
Court shall have full power to determine 
by whom: or out of what property and 
to what extent such costs are to be 
paid and to give all necessary directions 
for the purposes aforesaid. The fact 
that the Court has no jurisdiction to 
try the suit shall be no bar in the exercise 
of such Powers, 


(2) Where the Court directs that any 
costs shall not follow the event, the 
Court shall state its reasons in writing. 


It is commonly observed in all reported 
decisions a last sentence is added as 
"there will be по order as to costs", 
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"the parties shall bear their costs through- 
out", etc. ^ 


I submit that in the matter of awarding 
or refusing to award costs, Secs.35(1) 
and 35(2) must be read together. Court's 
discretion in this regard must be judicial 
discretion and not disposal by a single 
line or wording. The Corurt has to apply 
its mind and give its reasoning if costs 
are disallowed to а successful party. 


The Madras High Court inSri Bharat 
Traders by partners v. S.R.Viswanathan, 
(1983)2 M.L.J. 1 : 96 L.W. 113, has corr- 
ectly laid down the dictum that the 
costs must normally follow the event, 
But the further statement that "costs 
in the lis shall be in the discretion of 
Court and when it is so exercised, appel- 
late Court shall not interfere" may 
require further consideration. 


It is not the award of costs that is 
discretionary since it is automatic. 
It is only the non-award of costs which 
is discretionary and the same is to be 
exercised for reasons to be recorded 
in writing. If it is not so exercised, 
then the appellate Court shall interfere. 
In other words, award of costs is manda- 
tory; but if the Court feels that there 
are extenuating circumstances which 
prevent the Court from granting costs, 
then only the Court shall state the reasons 
for the same and disallow costs. 


One other aspect is that the appellate 
Court can decide on award or non-award 
of costs only regarding the proceeding 
before that Court. Unless, the award 
of costs was made a specific ground, 
the appellate Court has no power to 
declare that parties shall bear their 
own costs even in lower Courts. That 
is why Sec.35(1) starts by saying "subject 
to such limitations ....". 

Sec.35(2) contains the said limitation. 
Even from the point of view of litigant 
public, if Courts are liberal in refusing 
to award costs to the successful litigants, 
then it may amount to denial of justice 
especially since what is actually awarded 
as costs itself is infinitesimal compared 


to what the litigants spend. 
JOCOOOOOOOX 
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‘NEED TO MAKE AGREEMENT OF SALE 


OF IMMOVABLE PROPERTY COMPUL- 
SORII Y REGISTRABLE. 


By 


M.A.Khapali, Advocate,  Thiruvallur. 
Agreement to convey immovable property 
is not compulsorily registrable under 
Sec.17 ‘ої the Registration Act, as it 
stands now, on the ground that such 
a transaction does not create or transfer 
any interest in immovable property. 


However, there 
make such 
registrable: 


is compelling need to 
agreements compulsorily 


(i) to protect persons who have bona fide 
paid the money either іп  pursuance 
of the agreement of sale or completed 


sale transaction; 


(i) to curb frivolous 


and; 


civil litigation 


(iii) to augment Government's financial 
resources. 


Invariably, suits for specific performance 
relating to immovable property involve 
the owner, the- agreement-holder: and 
the subsequent purchaser. In some cases, 
the owner and the competing purchaser 
collude to defeat the right of the purcha- 
ser under registered sale deed by creating 
antedated agreements and in some cases, 
it is the unholy combination of the original 
owner and purchaser when the agreement- 
holder is not put іп possession and, 
there are -also instances where the owner 
makes money at the expense of both. 
Thus, it is seen that in all these instances 
either the agreement-holder or purchaser 
or both are put to peril The safeguard 
under Sec.19(b) of the Specific Relief 
Act is for the benefit of the subsequent 
purchaser and where possession is not 
delivered the position of the agreement- 


holder is precarious and even where 
possession is given, the .onus on the 
subsequent purchaser is minimal as 


proof being negative in character. By 
amending $ес.17 of the Registration 
Act to take in within its ambit, agreement 
of sale of immovable property of value 
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over Rs.100/-, the malady can be cured. 


Next as a direct result of this, frivolous 
and collusive suits which contribute 
to civil litigation in no smal! measure, 


. will be eliminated. 


Lastly, once’ agreements for sale of 
immevable property are brought within 
the purview of Sec.17 of the Registration 
Act, it will mean more revenue to ‘the 
exchequer by way of stamp and registra- 
‘tion charges. Неге, the Government 
should keep the charges at a low level 
and. avoid the temptation of heavy dose 
of levy as, even as it is, stamp and 
registration charges are steep. The stamp 
.duty should not exceed 1/296 of the 
value of the transaction subject to a 
minimum of Rs.25/- and the registration 
charges should be at the flat rate of 
Rs.25/- per transaction. Suitable amend- 
ments have to be made in Schedule 
1 and Article 5 of the Stamp Act also. 


It is hoped that the Union Law Ministry 
.Will bestow serious thought on this in 
"the interest of the public, to curb litiga- 
tion and to augment its resources. 


THEE 


NEED TO CURTAIL JURISDICTION 
OF CIVIL COURTS. 


By 


T.S.Krishndmoorthy, B.Sc., 
Advocate, Coimbatore. 


B.L., P.G.D., 


The jurisdiction of Civil Courts in respect 
of matters covered by self-contained 
special enactments must be taken away. 
Such jurisdiction of the Courts constituted 
under the Civil Procedure Code must 
be strictly confined to cases arising 
under the common or general law. The 
special enactments, for instance, covering 
the company law and. industrial law 
are Central Acts making exhaustive 
provisions for regulating the affairs 
of the institutions and persons coming 
within the purview of those Acts and 
also providing for adjudication of disputes 
arising under the same. 


: any act after 


Th . well-known principids in relation 
to iurisdiction of Civil Courts were 
stated by Mulla in his work on the Code 
of Civil Procedure and affirmed Бу 
the Supreme Court in Premier Automobiles 
Ltd. v. K.S.Wadke of Bombay, (1976)1 
S.C.C.496 : (1976)1 S.C.R.427 : A.LR.1975 
S.C.2238. They are that where a statute 
creates a new right not existing at 
common law and specifies a particular 
mode .in which it is to be enforced, 
that bars the jurisdiction of Civil Courts. 
However, and this is where the rub is, 
they could examine cases where the' 
provisions of the special statutes are 


not complied with or where the statutory 


tribunals have not acted in conformity 
with the fundamental principles of judicial 
procedure or of natura! justice or where 
their decisions amount to abuse of power. 


Now, forensic ingenuity has found ways 
to bring a case that would otherwise 
be covered by the provisions of special 
enactments within the ambit of the 
general law by pleading facts, which 
on proper examination, would be found 
to be not strictly or even predominantly 
concerned with the general law. The 
vesting of jurisdiction in Civil Courts 
with power to decide questions arising 
under the special branches of law and 
issue orders including ex parte orders ої 
injunction in respect of matters coming 
under those laws is causing great hardship 
not only to the affected litigants, but 
to the public as well, and has, more 
often than not, helped the none-too-scru- 
plous plaintiffs who have not hesitated 
to use the time-consuming process of 
civil Courts with its appeals, second 
appeals, revisions and reviews interspersed 
with bureaucratic’ delays іп obtaining 
copies and complying with any number 
of procedural details, delaying the 
course of justice and keep it at bay. 


It should be noted that a Civil Court 
is invested with large powers to decide 
all questions of civil nature and pass 
final orders and decrees. One of its 
most potent powers is that it can grant 
to the plaintiff orders of injunction 
restraining the defendant who may be 
a person, firm or any legal entity from 
hearing the parties to 
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the suit and \сап also grant such orders 
ex parte till notice to the defendant, 
which, as a matter of practice, the 
Court has not been reluctant to do. 
This power has .been thoughtfully ії 
would. seem, prohibited against Government 
and public officers. When, such ex parte 
orders of injunction are passed by Civil 
Courts, with their concomitant power 
to punish for contempt, on the eve of 
the happening of the event complained 
of, the plaintiff effectively achieves 
his purpose. 


In practical experience we find that 
not infrequently practices are resorted 
to that seriously hamper-the administration 
of justice. To cite an example, a losing 
director of a company incorporated 
under the Companies Act and having 
many branches in India may himself 
or through an obliging shareholder 
stall its proceedings and meetings by 
an ex parte order of injunction obtained 
on the eve of the same from a District 
Munsif Court, a Civil Court of the lowest 
grade, situated not necessarily at the 
place where the proceeding or meeting 
is conducted. The consequential hardship 
to all those concerned with the manage- 
ment of the company affairs and its 
innumerable shareholders can be easily 
imagined. It would be legally artless 
to argue ‘that in such a case as the 
one mentioned above the Court is pre- 
sumed to know the full and true facts 
when it issued the order of injunction 
or that its order must have been just. 
In many cases, long after the event, 
when the matter is agitated in the High 
Court, the order is found to be erroneous 
and that is not going to be any consolation 
to the persons affected, directly or 
indirectly, by the order. Examples сап 
be multiplied of suits, with interlocutory 
applications for ex parte orders to restrain 
Board Meetings, appointment and removal 
of directors, auditors and officers of 
the company, and to interfere with 
the internal management of the company. 


Similarly, suits in respect of matters 
covered by the industrial law, particularly 
by the Industrial Disputes Act, are becom- 
ing numerous generally by the accused 


workmen and others coming under the. 
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purview of the said Act who are proceeded 
against by way of disciplinary proceedings 
for misconduct. They allege vague grourids 
of 1mala fides, violation of principles 
of natural justice, abuse of power etc., 
in the suit and get an order of injunction. 
from the Civil Court paralysing the 
course of administrative and adjudicatory 
procedure provided by that Act. A lucky 
delinquent may gain many years by 
the time the tedious process of Civi! 
Justice achieves finality. Then, a new 
plea of long delay in prosecution has 
not been found to be ineffective to ' 
him. Other cases of suits in respect 
of transfers, promotions апа seniority 
of workmen and other allied matters 
and rights of trade unions are only some 
examples. 


The above is not the case only when 
the order of the Civil Court is found 
to be unsustainable. Even, if the order 
is ultimately upheld it has often been 
found to cause more harm than good 
for the process of justice envisaged 
by the special laws. The Civil Court's 
intervention has only helped to hamstring 
the smooth running of the company 
and create confusion in the observance 
of various statutory and other duties 
imposed by law, and generally undermine 
discipline and respect for authority 
and law. And the modus operandi described 
above of abusing the power of the Civil 
Court can be repeated, and often is, 
by the frustrated but enterprising plaintiff 


launching another round of litigation 
when the previous one has come to 
an end. 


As already stated, these special laws 
have in-built adjudicatory forums and 
tribunals with their hierarchy and powers 
elaborately and carefully outlined іп 
the respective Acts. The authorities 
clothed with the powers to try questions 
arising under those Acts are qualified 
persons having knowledge and information 
in the field they are required to serve. 
In fact, where judicial officers coming 
under the State judiciary are notified 
to serve as such authorities they are 
generally of the cadre of the District 
Judge. There is no reason why we should 
attribute to the authorities appointed 
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under the special laws lesser wisdom 
than possessed by the District Munsifs 
or even Subordinate Judges of the regular 
judiciary. It may be stated, without 
meaning disrespect to the judicial officers, 
that in assuming jurisdiction under the 
distinctive self-contained laws covering 
special fields апа relationships, they 
may be performing their duty ill-informed 
` ог not informed at all. To be honest, 
the. quality of the subordinate judiciary 
in our country is not exactly at its 
zenith. The reasons are not far to seek 
considering that the emoluments of 
and amenities to the subordinate judicial 
officers bear no relation to the responsibi- 
lity, importance and volume of their 
work. And it would be naive to contend 
that extraneous and extra-judicial conside- 
rations do not play any part in their 
appointments. 


It is true that judicial or quasi-judicial 
authorities created by the special Acts 
may not be invested with all the powers 
of a Civil Court. For instance, it is 
said that the tribunals or other judicial 
forums functioning under the special 
enactments have no power to grant 
injunctions. It is because the Legislature 
in its wisdom intended it should be so. 


Further, such power, we have seen, 
only hampers and does not advance 
justice as conceived by these laws. 


The Supreme Court has asserted in the 
case first cited that the power of the 
Civil Court to. grant injunction is ап 
incidental power flowing from its main 
power to decide the principal question 
raised in the suit which must be of 
civil nature. If it is not, the Civil Court's 
jurisdiction is barred and it is barred 
for all purposes including that of granting 
injunction. But, the Court pointed out, 
where the tribunal acts mala fide or with- 
out jurisdiction or the issue raised before 
it, though mainly possessed of the char- 
acteristics giving jurisdiction to the 
tribunal, is one that also involves exami- 
nation of some right created under 
the common law, then the Civil Court 
is not precluded from trying such an 
issue by way of a suit. It is this position 
. of law recognised by the Supreme Court 
that is sought to be wrongly used.The 
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remedy is:to totally abolish thjiCivil Courts! 
jurisdiction in respect of all matters 
regulated by the special laws like the 
company law апа the industrial law 
notwithstanding the fact that the matter 
also involves decision regarding a question 
arising under the common law or general 
law so long as the matter is one that 
is -governed or regulated by the special 
Acts and intended by the Legislature 
to be so ‘governed or regulated. 


The views expressed above are not 'argu- 
mentum ad horrendum! but they, it is hum- 


bly felt, reflect reality, and the situation 
is not without urgency. In fact, Uttar 


Pradesh, in 1976, made some  salutary 
amendments to Order 39, Rule 2 of 
the Civil Procedure Code relating to 


the power of the Civil Courts to grant 
injunctions prohibiting them іп respect 
of administrative orders and disciplinary 
proceedings against employees, internal 
management of educational institutions 
and universities, elections and a few 
other matters. But, a permanent measure 
by way of legislative amendment of 
the Code of Civil Procedure’ with a 
view to curtailing the jurisdiction of 
the Civil Courts in respect of matters 
wholly or mainly arising under self-con- 
tained, self-regulatory special enactments 
is necessary. 


As a preliminary measure, the above 
reform may be implemented early 
in respect of all matters concerned 
with company and industrial law. Law 


must mould itself to meet the changing 
circumstances and with the ever-expanding 
corporate and industrial sectors closely 
affecting and influencing society’ and, 
therefore, the nation, a change in the 
law as indicated above is warranted 
and when it comes it will not be too 
soon. 


` апа Booksellers, 
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BOOK REVIEW \ 


1. MODERN HINDU LAW by Ramesh 
Chandra Nagpal, First Edition. (Published 
by Eastern Book Company, Law Publishers 
Lucknow-226 001) 1983. 
Price Rs.120/- 


Modern Hindu Law consists partly of 
codified law and partly of principles 
developed over the centuries from texts 
of the Hindu Dharmasastras and Customs. 
While Hindu Laws relating to marriage, 
adoption, maintenance, minority and 
guardianship ‘and succession have been 
codified, the uncodified part covers topics 
like joint family, debts, partition, benami 
transactions, religious endowments etc. 
Codified or uncodified, the law cannot 
be understood except in the light of 
its historical development. An enormous 
amount of case law in relation to both 
the branches has also accumulated. As 
pointed out in the Preface, 
Lawyers cannot any longer concern them- 
selves with a bare analysis of the law 
as it exists. They have at times to play 
a creative role in the construction of 
the law. This needs an understanding 
of its development in the past, functioning 
in the present and trends in the future. 
The codified part of the law is studied 
in the form of sectionwise commentaries, 
There is a luminous presentation of 
principles in regard to topics outside 
this Part. Two striking features in the 
Author's exposition are: firstly, it gives 
references to the ancient Sanskrit texts 
with English translation thereof; secondly, 
the Author has not hesitated to state 
his own views. He rightly protests against 
statements even in standard: books of 
high repute being taken as laying down 
the law without an independent scrutiny 
by the Court of the concerned material 
(for an instance see p.46). The book gives 
an exhaustive coverage of the entire 
subject in 15 Chapters. There are 11 
Appendices setting out the texts of The 
Caste Disabilities Removal Act, : 1850, 
The Hindu ..Widow's Remarriage Act, 
1856 (1854 at p. xiii is a mistake); The 
Anand Marriage Act, 1909; The Hindu 
Disposition of Property Act, 1916; The 
Hindu Inheritance (Removal of Disabilities 


Act, 1928; The Child Marriage Restraint 
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1929; The Hindu Gains of Learning 
Act, 1930; The Arya Marriage Validation 
Act, 1937; The Dowry Prohibition Act, 
1961; and Extracts from the Indian Penal 
Code and the Criminal Procedure Code, 
respectively. | 


Act, 


The book under notice reflects a scholarly, 
analytical and meaningful study by the 
Author. It will serve as a dependable 
and valuable guide to students, lawyers, 
Judges and others interested in Hindu 
Law. 


2. THE LAW OF CENTRAL EXCISE by V.J. 
Taraporevala and S.N.Parik Se cond 
Edition, 1983 (Published by N.M. Tripathi 
Private Limited, Bombay) Price Rs.220/- 


still the most lucrative tax 
Central Government, the most 
fruitful single source ‘of revenue. The 
primary and fundamental meaning of 
excise is that it is a tax on manufactured 
articles. The Central Excises and Salt 
Act, 1944, governing the subject has 
by its very nature an impact on every 
citizen, since he is whether he is aware 
of it or not, contributing to the collection 
of tax under the Act. There are only 
40 sections in the Act. Yet the First 
Schedule listing various items subjected 
to excise is constantly. expanding, a process 
Starting in 1934 and in 1975 the residuary 
Itern 68 was introduced and practically 
all manufactured goods which are marketa- 
ble are brought into the net. There are 
also about 240 Rules. 


xcise is 
of the 


notice has undertaken 
an immense’ task іп bringing together 
a vast mass of information concerning 
the Act, the Rules, Table of Taxes etc. 
The material is presented .in the form 
of section-wise commentaries. The com- 
mentaries on the Rules and the Schedule 
are veryhelpful conducing to understanding 
of the fiscal web covering this field. 
The statement of law under the sections 


The book under 


. is in the light of case law cited in the 


footnotes. There are 14 Annexures. 

These, are (1) The Central Excise and 
Salt Act, 1944; (2) Central Excise Forms; 
(3) Central Excises and Salt Act as origi- 
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nally enacted; (4) Appointment of Appellate 
Tribunal; (5) Customs, Central Excise 
and Gold (Control) Removal 'of Difficulties 
Order, 1982; (6) The Provincial Collection 
of- Taxes Act; (7) Sections 30, 31 and 
32 of the Finance Act, 1982; (8) The 
Additional Duties of Excise (Gocds of 
Special Importance) Act, 1957; (9) The 
Economic Offences (In application of 
Limitation) Act, 1974; (10) The Central 
‘Excise Laws (Amendment and Validation) 
Acty 1982; (11) New Rules; (12) Customs, 
Excise and Gold Appellate Tribunal (Con- 
trol) Procedure Rules; (13) Section 43B 
of the Income-tax Act, 1961; айа (14) 
Special Duties of Excise. 


That within four -years of the first edition, 
a second edition has been placed before 
-the public testifies to the excellence 
of the work and its appeal to the legal 
profession, the commercial! community 
and the excise administration. The book 
is complete in every respect and one 
be he a lawyer .or taxing authority, need 
not look elsewhere for guidance or infor- 
mation. 


3. RIGHTS OF MINORITY SHAREHOLDERS 
by S.K.Dholakia, First Edition, 1983. 
(Published by N.M.Tripathi Private Limited, 
Bombay). Price Rs.85/-. 


It is familiar knowledge that the corporate 
sector as a medium for industrial develop- 
ment is playing an important role at 
the present time. The voice of the small 


shareholder іт companies пої properly 
managed however remains very often 
inarticulate. The book under notice 


deals with the rights and remedies available 
under the Companies Act, 1956 to the 
small shareholder in the case of a company 
which is mismanaged. There is no doubt 
that a proper understanding of the remedies 
available to him and their effectiveness 
in regard to the ventilating of his grievan- 
ces are needed for the healthy growth 
of companies. The book under notice 
has brought together for the first time- 


al the relevant materials pertaining 
to minority shareholders. The book is 
divided into two parts. Part I sketches 


the historical background of how sharehol- 


ders could obtain relief in the case of 
mismanaged companies before statutes 


‘made provisions, for instance under Common 


Law. The provisions of Sections 397 to 
409 of the Comapnies Act, 1956 are 
elucidated and the relevant case law 


has been taken into account. The second 
Part provides extracts from important 
judgments not ordinarily available іл 
the standard law reports. There is also 
an Appendix containing extracts from 
connected statutes, rules, circulars etc. 


The book is sure to be’ of much assistance 
to lawyers, investors and corporate sector 
officers, 


4. CRIMINOLOGY: PROBLEMS AND 
PERSPECTIVES BY Ahmed Siddique. 
Second Edition, 1983. (Published by Eastern 


: Book. Company, Law Publishers and Book- 


sellers, Lucknow-226 001). Price Rs.50/- 
Criminology is a fundamental science 
an adequate knowledge of which is a 
"must" to enable one to apprehend thoro- 
ughly the concept of crimes and criminals, 
punishment, sentencing process, adminis- 
tration of criminal justice etc. Criminalogy 
is now in the curricula of studies in many 
Universities for the degrees in Law and 
Sociology. A satisfactory theory of crime 
is yet to be formulated. Nor is there 
any agreed theory as to punishment. 
In spite of different criticisms in regard 
to it Stephen's definition of crime as 
"ап act which is forbidden by law and 
revolting to the moral sentiments of 
society" has much to commend it. Likewise 
it is easy to agree with the motto of 
the Japanese Penal Code that the aim 
of punishment is to end all punishments. 
Various theories as to these matters 
have been propounded and there аге 
many works in the field both by foreign 
as well as Indian Authors each projecting 
his own views on the several facets of 
criminology. Furthermore advances іп 
research open new vistas. The present 
work has made а critical examination 
of the different theories giving each 
its proper weight and with particular 
reference to the conditions of Indian 
life, the Indian Criminals and the Indian 
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Criminal Court It has been the author's 
endeavour to present a broad comprehensive 
view of criminology rather than dealing 
intensively with any particular factor. 
segment. The study runs into 16 Chapters. 
The first six Chapters present the different 
approaches to crime, criminals and punish- 
ment. The remaining chapters are devoted 
to matters like Juvenile Institution, the 
Police, Administration of Criminal Law, 
the Sentencing Process, White Collar 
Crime, Sex Offences, Alcoholism and 
Drug Abuse. There are two Appendices 
giving respectively the Children Act, 


1960 and the Probation of Offenders ` 


Act, 1958. 


The Author has dealt with the subject 
in a comprehensive manner, defining 
issues and presenting an overall picture 
emerging out of them giving wherever 
feasible figures and statistics providing 
his own views on debatable issues. The 
book is written in an attractive style 


-and will prove to be a welcome addition 


to the literature on the subject. 


5. EQUITY, TRUSTS, SPECIFIC RELIEF 
by Durga Das Basu, Fifth Edition, 1983. 
(Published by Prentice Hall of India Private 
Ltd., New Delhi) Price Rs.39/-. 


Equity is unenacted law and forms, as 
it were, the fountain source of all laws. 
The principles of Equity were developed 
in England over the centuries by the 
Chancery Courts exercising jurisdiction 
to moderate the rigour of common Law 
and to provide relief not available at 
common Law in the interests of Justice 
and fair play. In India the Courts administer 
іам „апа equity and there is no dichotomy 
of jurisdiction, The English principles 
of equity have permeated the Indian 
Statute law as well Even in codified 
law equitable principles influence interpre- 
tation. Outside such law, in the absence 
of any statutory provision applicable 
to any matter principles of equity are 
invoked so long as they are consistent. 


with the general principles of justice 
and the policy of the law. In dealing 
with problems in Contracts, Property 


Law, Trusts, Mortgages, Specific. Relief 
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etc. principles of equity have been drafted 
in to find just solutions.. There are not 
many books by Indian Authors presenting 
a study in depth of Equity, for instance 
like Snell's book. The book under notice 
has in some measure supplied the need.. 
її compares and contrasts the English 
principles of equity with the statutory 
and case law in India under the several 
topics of law mentioned above. The book 
would serve as a helpful guide to the 
Bench and the Bar alike in this country 
and beyond wherever the legal system 
is organised on the British model. 


6. LAWS OF MARRIAGE. AND DIVORCE 
by H.K.Saharay Second Edition, 1984 
(Published by Eastern Law House Private 
Limited, .Calcutta-700 013), | 


Nowhere has the wheel turned a full circle 
as in regard to the institution of marriage 
- from group alliances to marriage between 
individuals, from polyandry and polygamy 
tomonogamy, from sacrament to contract, 
from indissolubility to dissolution ‘at 
will. The evolution presents a fascinating 
study. To the people at large and practising 
lawyers the prevalent law is much more 


relevant. The theoretical aspect of the 
subject does not touch them as much 
as its practical side. The book under 


notice seeks to cater to both these aspects 
and to provide solutions to problems 
which lawyers have to deal with. The 
book sets out the laws of marriage and 
divorce governing people of different 
religious faiths at the present time, 
the concerned statutes and. rules made 
thereunder. It is divided into 8 parts. 
Part I traces the origin of marriage and 
divorce in the different countries of 
the World like Rome, the U.S.A., the 
U.S.S.R., France, Germany, China, Japan, 
African Republics and Great Britain. 
Part П deals with the Hindu Marriage 
and Divorce Law both before and under 
the Hindu Marriage Act. Part Ш is devoted 
to the Special Marriage Law spotlighting 
the Special Marriage Act, 1954. . Part 
IV is concerned with the Indian Divorce 
Act, 1869 and the Indian Christian Marriage 
Act, 1872. Part V' presents’ the. Foreign 


П: | 
Marriage Act, 1969. Part VI covers Muslim 


Marriage and Divorce Laws including 
- the “Dissolution. of Muslim Marriages 
Act, 1939. Part VII deals with Parsi 


Marriage and Divorce Law and the Parsi 
‘Marriage Act, 1936. Part VIII contains 
`5 Appendices. Appendix 1 sets out the 
Hindu Marriage Act, High Court Rules 
and Special Marriages (Diplomatic and 
Consular Officers) Rules. 
gives the Registration of Marriage Rules 
framed by the different States. Appendix 
3. furnishes the Foreign Marriages Rules 
and Appendix 4 the Parsi Marriage and 
Divorce Act Bombay High Court Rules. 
Appendix 5 provides Model Forms, Petitions 
and Defences. In the present edition (second 
edition) a note on the Recommendations 
of the Joint Committee regarding the 
Marriage Laws (Amendment) Bill, 1981 
is’ given (see-pp. 215-217) and a new 
Chapter on the Dowry Prohibition Act, 
1961, with State amendments is also 
incorporated (see p.530 et seq). The author 
has provided notes under each statutory 
provision which are’ lucid and helpful. 
Case law up to date has been noticed 
We heartily commend the book to the 
members of the Bar as well as to law 
students. Е 


7.PRINCIPLES AND FORMS ОЕ PLEADING 
by S.C.Ghosh, Fourth Edition, 1984. (Publi- 
shed by Eastern -Law House, . Calcutta) 
Price Rs.175/- : £ 14:5 28. . 


The object of Pleadings is to bring the 
parties to the litigation to’ an issue, 
to enable them to know what the real 
point -to be discussed and decided at 
the trial is. The object of Pleading is 
Not to keep the opponent guessing. The 
drafting of Pleadings is an art. A good 
pleading should be concise at the same 
time comprehensive, precise and unambi- 
guous, relevant not rambling. The Rules 
of pleading are contained in the Civil 
Procedure Code and the Original Side 
Rules of the High Courts. The book 
.is divided into 4 parts. Part I discusses 
lucidly the history of Pleadings in India 
and Britain with -reference to ancient 
Hindu and Muslim periods. This Part 


o 


elaborating 


Appendix 2. 
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contains five chapters devpted respectively 
to Pleadings during the Hindu period, 
Pleadings during the Mahomedan period, 
Pleadings during the British Indian period 
upto 1908, System of Pleading in England 
and System of Pleading in India. Part 
П deals with the Principles of Pleading 
them with special stress 
on parties, causes of action, jurisdiction 
etc. The whole spectrum including subjects 
like special defences, set off, counter 
claims, interrogatories, amendment of 
pleadings, third party procedure, striking 
out, verification of pleadings etc. is 
covered. Part III gives Forms of Petitions 
and Applications. А good number of 
Forms of Petitions and Plaints used by 
lawyers in their day to day work have 
been incorporated. Part IV provides Forms 
of Pleadings. The Forms of Plaints and 


Written statements are arranged alphabeti- 


cally with foot notes giving the supporting 
case law thereon. All the Supreme Court 
and other relevant English апі Indian 
decisions have been considered. 


The book has been compiled with skill 
and learning. It will serve well the members 
of the legal profession, young and old, 
beginners as well experienced practitioners. 
It will prove a valuable guide for every 
day reference. 


8. GANGULY'S CRIMINAL COURT PRAC- 
TICE AND PROCEDURE, Eighth Edition 
by M.N.Das, 1984. (Published by Eastern 


Law House Private Ltd. 54, Ganesh 
Chunder Avenue, Calcutta-700 013). 
Price Rs120/- 

Practice in the wider sense "denotes 


the mode 6f proceeding by which a legal 
right is enforced, as distinguished from 
the law which gives or defines the rights, 
and which by means of the proceeding 
the Court is to administer the machinery 
as distinguished from the produce" [Lever 
Brothers Ltd. у. Kneale апа Bagnall, 
(1937) 2 K.B. 87]. Procedure connotes 
a particular way of accomplishing some- 
thing, a series of steps followed in a 
regular definite order. Procedural law 
provides the working machinery for enfor- 
cement of the substantive law. In matters 
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criminal whild the Indian Penal Code 
provides the substantive law, the Criminal 
Procedure Code provides the procedural 
principles. The Procedure Code was exten- 
sively amended in 1973, and since then 
. has been further amended by the Criminal 
- Procedure Code (Amendment) Act of 
‘1978 and 1980. 


Apart from an Introduction containing 
a General Outline of the subject, the 
law is set out in 9 parts. Part I covers 
the Criminal Precedure Code principles, 
Part II the Indian Penal Code and Part 
Ш the Evidence Act, Part IV is devoted 
the Medico-Legai Jurisprudence, Part 
V provides Hints on Advocacy in Criminal 
Trials, .Рагї VI deals with Important 
Words and Phrases. Part VII furnishes 
Models of Petitions and Affidavits and 
Part УШ refers to Miscellaneous matters, 
Part IX is an Appendix containing the 
Criminal Procedure Code (Amendment) 
Acts- of 1978 and 1980, the Essential 
Commodities Act, 1955, the Prevention 
of Corruption Act, 1947; the Special 
Courts Act, 1979; the Probation of Offen- 
ders Act, 1958; and the Economic Offences 
(Inapplicability of Limitation) Act, 1974. 
The book under notice treats law principles 
and their practical application integrally 
so as to enable the practitioner in Criminal 
Courts to familiarise himself not only 
with the entire spectra of the Indian 
Penal Code the Criminal Procedure Code 
and the Indian Evidence Act but also 
with practical knowledge. The principles 
are neatly analysed and expounded lucidly 
taking note of decided case up to date. 
Prolixity is scrupulously eschewed. Super- 
fluous materials in the earlier edition 
have been pruned away and the two Sche- 
dules of the Criminal Procedure Code 
have been accommodated. The book is 
a welcome publication and will be highly 
helpful to the members of the Bar. 


9. CRIMINAL REFERENCE by A.N.Saha, 
Third Edition, 1984. (Published by Eastern 
Law House Private Limited,  Calcutta- 
700 013). Price Rs.160/-. 
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This book endeavours to present. the 
case law оп statutory ргоуіѕіопѕ which 
a criminal lawyer needs in his day to 
day work in a convenient form, by referring 
to which the busy practitioner can lay 
his finger on the relevant judicial decision 
with little effort., The scheme of the 
book is simple. In 31 segments, of which 
the first three deal with introductory · 
information - Interpretation of Statutes, 
Constitutional Principles of Criminal 
Liability and General Principles of Criminal 
Prosecution - the rest are devoted to 
stating the case law under the provisions 
of various statutes like the Arms Act, 
Army Act, Child Marriage Restraint 
Act, COFEPOSA, Copyright Act, Criminal. 
Law (Amendment) Act, Contempt of 
Courts Act, Criminal , Procedure ‘Code, 
Customs Act, Essential Commodities 
Act, Explosives Act, Explosive Substances 
Act, Factories ‘Act, Foreigners Act, 
Identification of Prisoners Act, Indian 
Electricity. Act, , Indian Evidence Act, 
Motor Vehicles Act, Indian Penal Code, 
Prevention of Corruption Act, Prevention 
of Food  Adulteration Act, Prohibition 
Law, Provincial Insolvency Act, Public 
Servants (Inquiries) Act, Railway Property 
(Unlawful Possession) Act, Special Marri- 
age Act and Suppression of. Immoral 
Traffic in Women and Girls Act. One 
could agree with the Author's hope that 
"mention of the sections on the folio 
headings and an exhaustive index prepared 
on cross-indexing method - would assist 
a busy lawyer in switching on the desired 
point immediately without groping in 
the motley case law digested." The book 
under notice is not a mere digest. The 
historical background is briefly touched 
upon and differences in judicial opinion 
are taken intd account. The book is quite 
a helpful publication. 


10. AMIN AND SASTRY'S LAW OF EASE- 
MENTS, Fifth Edition, revised by G.C. 
Mathur, 1985. (Published by. Eastern 
Book Company, 34, Lalbagh, Lucknow- 
226001). Price Rs.120/-. i ' 


This is a popular book on the Law of 
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Easements. It provides a  section-wise 
commentary. The Easements Act is more 
than a century old having been enacted 
іп 1882. First published in 1940, the 
book is now in its fifth edition. The Ease- 
ments Act as such is in force only in 


specified States but its provisions are” 
.peing invoked as principles of justice,’ 
equity and good conscience іп other 


States also in finding solutions in disputes 
relating to easements. The Act is based 
оп English law but has deviated from 
it wherever it was necessary in the light 
of. conditions in this country. Though 
the Act is concerned essentially with 
easements and licences, ancillary and 
related topics like customary rights, 
public rights, irrigation, party ‘walls, 
fisheries and ferries are also discussed. 


The present edition has incorporated 
the leading decisions rendered since the 
last edition upto date making the exposition 
of law accurate and dependable. Re-arran- 
gements of headings апа  sub-headings 
under the various sections has been made 
to enable the readers to locate the precise 
point he is looking for without much 
effort. There are 11 Appendices. Appendix 
I furnishes forms of some plaints in suits 
cn easements. Appendices If to X contain 
: extracts from the successive Limitation 
Acts, the Specific Relief Act, the Transfer 
of Property Act, the Civil Procedure 
Code, the ~ Criminal Procedure Code and 
the Indian Penal Code having a bearing 
on the law of easements. Appendix XI 
sets out the Indian Easements Act, 1882. 


The commentaries provided .under each 
section are analytical and clear. The 
book will serve as a useful guide on the 
subject of easements to làwyers as well 
as to law students. 


11. ADMINISTRATIVE LAW by S. P.Sathe, 
Fourth Edition, 1984 (Published by N.M.Tri- 
pathi Private Ltd., Bombay). Price Rs.50/-. 


Administrative law is still an amorphous 


subject despite the rapid development 
of this branch of jurisprudence. The 
principal purpose of administrative law 


is to keep the powers of the Government 
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within their legal bounds go as to protect 
the citizen against their abuse, to prevent 
the ‘engine. of authority from running 
amok. Administrative law covers at 
the present time a wide range of topics 
such as administrative authorities and 
administrative functions, Delegated legisla- 
tion, Judicial Control over quasi-judicial 
tribunals and bodies Exercise of discretio- 
nary powers, Principles of Natural Justice, 
Adjudicative procedures the law of locus 
standi including public interest litigation. 
Administrative law is at present a subject 
for law degree examinations in a number 
of Universities. The book under notice 
endeavours to expound the principles 
of Administrative law as they have been 
moulded by Courts, legislatures, Govern- 
ment and its departments over the years, 
particularly after Independence which 


“has pledged itself to make the country a 


welfare State. The Supreme Court has 
made a great coniribution to the phenome- 
nal. growth of administrative law as 
suited to the Indian milieu. The book 
is designed to meet, the needs of the 
students. The book is divided into 11 
Chapters. Chapter ! provides an Introduc- 
tion, Chapter 2 deals with the Legislative 
Powers of the Administration and Chapter 
3 with Control of Delegated Legislation. 
Chapter 4 is devoted to the Duty to 
Hear and Classification of Administrative 
Action. Chapter 5 discusses Fair Hearing 
and Rules of Natural Justice. Chapter 
6 surveys Judicia! Review of Administrative 
Action and Chapter 7 Judicial Review 
of Administrative Discretion, Chapter 
8 covers Reliefs and Remedies Against 
Administration and Chapter 9 Suits Against 
the Administration. Chapter 10 deals 
with Public Enterprises and Chapter 
11 with Citizen's Grievances: Ombudsman. 
The Appendix sets out the Constitutional 
provisions regarding Remedies and Reliefs, 
namely Articles 32, 136, 226, 227, 358 
and 359. 


The book under review is broad in scope 
albeit brief. It shows a grasp of the purpose 
and perspectives of professional education. 
While expressing his own view the author 


does not hesitate to state that there 
‘might be other views also pertaining 
to the particular question. А pleasing 


feature of the exposition: is its references 
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to French ang Common Wealth law and 
the providing of summaries of the U.S. 
and English law relevant to the question. 
The author's presentation is both historical 
and critical and in easy style. The book 
can be read not only by lawyers and law 
students but also by political scientists 
and others. It contains a clear presentation 
of the: principles of Administrative law. 


12. A TREATISE ON TAX PLANNING by 
D.D.Shah, Third Edition, 1984. (Published 
by N.M.Tripathi Private Limited, Bombay). 
Price Rs.75/-. 


It is sound law and certainly not bad 
morality, for anybody to so arrange his 
affairs as to reduce the brunt of taxation 
to a minimum. Tax-planning within thé 
four corners of law is legitimate and 
permissible where it is genuine and not 
designed to conceal income from tax 
liability. The modern science of law reveals 
a marked shift from the analytical to 
the functional attitude. This trend is 
kept in mind by the author in indicating 
the various possibilities in judicious 
tax planning. Such planning is a continuous 
process. The sources of income may change 
trom time to time. Every new acquisition 
of a source of income must be carefully 
@xamined from the planning point of 
view. It will have to be considered not 
only from its earning capacity but also 
as to whether it will give the greatest 
economic benefit to the tax payer and 
his family. The form of every new venture, 
be it proprietory partnership or corporate 
structure, must be investigated. 


The book under notice is divided into 
seventeen Chapters:- Introduction, Statutory 
Restrictions on Tax Planning; Tax Planning 
"for Salaried Employees; Tax Planning 
for Business; Statutory Provisions to 
check Legal Avoidance; Planning through 
Companies; Planning through Trusts; 
Planning through Partnership; Planning 
through Insurances, Planning through 
Will; Planning through Charities; Planning 
through Hindu Undivided Family; Specific 
Problems of Tax Planning for Estate 
Duty; General Legal Principles of Taxation; 
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Сепега! Planning through ‘Association; 
and Basic Legal Decisions. An Appendix 
provides some illustrations to understand 
only .the salient principles discussed in 
the book. 


In this edition the author has brought 
the material up to date in the light of 
the latest trends and developments in 
case law and statutory amendments.. 


` The book will prove very helpful to lawyers, 


accountants,  businessmen, tax  officíals 
and tax payers. It is a must for the library 
of a tax expert. ` 


13. WRIT JURISDICTION UNDER THE 
CONSTITUTION by B.L.Hansaria, 1984. 
(Published by N.M.Tripathi Private Limited, 
Bombay). Price Rs.90/-. 


The Constitution has given the country 
an  adjudicative body totally supreme 
in its sphere. The Supreme Court has 


become an important and meaningful 
tool in safeguarding the basic rights 
of the citizens. Judicial reviewability 


stands as a bulwark against assumption 
of dictatorial powers by the democratic 
organs of the State. The Supreme Court 
and the High Courts are doing a great 
job in upholding the Constitution and 
as custodian of the guaranteed rights. 
The approach to the Courts is via Articles 
32 and 226 respectively which empower 
them to issue directions, orders and writs 
in the nature of habeas corpus, mandamus, 
certiorari, quo warranto and prohibition, 
Judicial Review is acquiring new dimensions 
through judicial activism expanding the 
concept of locus standi and public interest 
litigation. 


The book under notice is mainly the 
revised version of the earlier edition 
on principles governing Article 226 publi- 
in 1968 which has been accorded 
a warm reception in the light of structural 
changes made in Article 226 by the Forty 
Second Amendment and the conceptual 
changes brought out subsequently. In 
this edition a discussion on Article 32 
as well as-Article 136 1n so far as appeals 
from writ petitions are concerned has 
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: been incorporated. Apart from this some 


new chapters have also been added. There . 


are thirteen Chapters covering the exposi- 
tion. Chapter I` deals’ with Article 226 
historically. Chapter II contains a General 
Discussion. Chapter Ш js devoted to 
certiorari, Chapter IV . їо Exercise `of 
Discretionary Powers and Chapter V 
to mala fide use of power, Chapter 
VI covers Prohibition; Chapter VII mand - 
amus, Chapter УП habeas corpus, 
Chapter IX quo warranto. Chapter Х 
discusses Article . 226 during the period 
of Forty Second Amendment.. Chapter 
XI is devoted to Articles 226 and 227, 
Chapter XII to Article 32 and Enforcement 
of Fundamental Rights and Chapter ХШ 
to Article 136 and Scope of Interference. 
The Appendix sets out the Supreme Court 
Rules relating to applications under Art. 
32. 


As a result of the comprehensive revision 
the book has become more complete 
and more useful to the practising lawyers 
and Judges. The different topics are 
studied ` under appropriate headings and 
sub- -headings. The exposition is balanced. 
The book is a welcome addition to the 
literature on the subject. : 


14. THE.LAW OF EVIDENCE by P.S.Atchu-. 


then.Pillai, Third Edition, 1984. (Published 
by N.M. Tripathi Private Limited, Bombay). 
Price Rs.50/-. 


The law of evidence is the basis of the 
rule of aw in all civilised countries. 
It is verily the handmaid of justice both 
in civil and criminal matters. The Indian 
Evidence Act is more than a century 
old and even nowshowsfew signs of decrepi- 
tude. It is easy to subscribe to the author's 
statement in his preface that "the Judg- 
ments of the Supreme Court ... have 
greatly enlarged and illuminated the 
dimensions of the subject in its new pers- 
pective of the rights of the individuals 
as against (Government and Quasi-Govern- 
ment institutions". -The | conspicuous 
examples are the .cc.elopment in regard 
to promissory estoppel, the areas ої 
confidential communications and privileged 
documents, official secrets etc. 
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The book under notice ha noticed all 
such changes and developments. The 
book treats the subject-matter topically 
bringing out all the relevant connected 


‘sections together and assessing their impact 
“on one another in the course of the trial 


of both. civil and criminal cases. The 
scope of appeals to the Supreme Court, 
particularly criminal! appeals under Article 
136 of the Constitution taking along 
with the Supreme Court Enlargement 
of Criminal Appellate Jurisdiction Act, 
1972,. in’ the light of recent judicial deci- 
sions has been carefully examined. The 
book is divided into two Parts. Part 
I contains 'General Principles! and Part 
II provides à summary of the Chapters 
in Part I. There are two Appendices. 
Appendix I sets out the Histcry of the 
Law of Evidence in India and the Scheme 
of the Indian Evidence Act. Appendix 
II furnishes some Illustrative cases bearing 
on circumstantial Evidence and Approver 
Evidence. It is pleasing to note that 
the author has taken into account all 
the leading decisions rendered since the 
last edition and also the latest trends. 
The book will be particularly helpful 
to law students and lawyers. 


15. PRINCEP'S COMMENTARIES ON 
CODE OF CRIMINAL PROCEDURE. 
17th Edition Revised by M.C.Desai, (retired 
Chief Justice), Gyanendra Kumar (Retired 
Judge), R.Mitra and R.B.,Sethi. (Published 
by Law Publishers, Sardar Patel Marg, 
Allahabad), 1984. Price Rs.330/-. 


notice is its diamond 
It is a prodigious work 
running to :1710 pages. The Criminal 
Procedure Code is the pivot round which 
revolves the machinery of Criminal Justice. 
There are several, well-known books on 
the Code, the works of Princep, Dr.Nandlal, 
Sohoni, Sarkar and others. Among these 
an outstanding contribution is the one 
by Princep which is now in its 17th Edition. 
The legal profession as well as the judiciary 
have regarded it as a classic. 


The book under 
jubilee edition. 


The Criminal Procedure Code is exhaustive 
only as to the matters covered by it 
specifically, as to the rest every procedure 


\ І 
is permissible . unless it. is prohibited. 


In many provisions of the- Code the Courts . 


have been vested with discretion a discre- 
tion not controlled by fixed rules of 
law but to be exercised in the particular 
circumstances of each case according 


. to principles of. reason and justice and 
or capriciously. In the - 


not whimsically 
words of Sir Lawrence Jenkins: "Not 
one jot or one tittle CaN be taken away 
from or added to the plain and express 
provisions of the legislation by any decision 
of Court; nor can this discretion vested 
by the section in the Court be crystallised 
or restricted by ,any series of cases. 
It remains un-tramelled. and free, to 
be fàirly exercised according to the exigen- 
cies of each case" (See LL.R. 41 Cal. 
446 at 457). The provisions of the Code 
have to be understood accordingly. These 
provisions have to be taken with the 
entire legal system and read with other 
enactments having an impact on them 
like the Indian Evidence Act. 


The book under notice contains a section- 
wise commentary on the Criminal Proce- 
dure Code, Act 2 of 1974. Amendments 
to the text of the Code till 
1984 have been incorporated. А recent 
one is the Criminal Law (Second Amend- 
ment) Act, 1983 adding a new section 
..198-A, ‘and а new Chapter XX-A added 
in.the First Schedule, besides amending 
several sections of the Code. Inasmuch 
as the previous edition was of the year 
1964, being prior to the enactment of 
the new Code, comparative charts of 
the: new sections and old sections under 
the new Code and the repealed Code 
respectively has been 'provided. Another 
comparative chart of the old and the 
new..sections of the repealed Code and 
"the current Code is also furnished. Synopsis 
given in the beginning of the notes to 
each section helps the teader to locate 
the required point: at a glance. The 
book gives a comprehensive and thorough 
exposition affording an enlightening and 
dependable commentary on the Code. 
Case law is surveyed up .to February 
1984. The notes are critical and analytical 
and not a mere store-house of cases. 
The book fully sustains the high reputation 
enjoyed by the earlier editions. 
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16. THE INSTITUTION OF PROPERTY, 
LEGALLY, HISTORICALLY AND PHILO- 
SOPHICALLY REGARDED by R.S.Bhalla, 
1984 (Published by Eastern Book Company, 
34, Lalbagh, Lucknow-226 001). Price 
Rs.80/-. 


` Through the institution of property the 


economic needs of men are met. The 
concept of property stems from man's 
instinct to secure the needs for his living. 
To ensure fulfilment of the needs of: 
the individua! contro! of things became 
necessary. This, at the beginning was 
achieved by appropriating from. Nature 
whatever material he can for the purpose. 
arose by occupation of . 
res nullius. The ancient Hindus and 
Roman jurists have propounded this theory 
of property. Property was regarded as 
sacred and private property was protected 
by law. The needs of men were however 
changing from time to time because 
of development, social and cultural, 
new discoveries and inventions etc. With 
changes: in the needs of men the resources 
available to men tomeetthem also changed. 
There is however no denying that in 
all circumstances the institution of property 
is concerned with satisfaction of the 
individuals and that if the institution . 
became oblivious to it, it would have 
ceased to fulfil its proper function. Over 
the centuries the concept of property 
has suffered many vicissitudes. Use value 
gave place to exchange value and again 
to money value. Contract and corporate 
holding produced their impact. Private 
property lost in a large measure its 
sanctity. Socialism, communism and other 
forces have exerted considerable influence. 


The book under notice is a critical study 
of the institution’ of property. It falls 
into three main parts - the analytical, 
the historical and the philosophical. There 
are 'seven chapters'. The analytical part 
takes in Chapter I, the historical part 
takes in two chapters, namely, Chapters 
II and Ш and the philosophical part the 
remaining chapters IV to VII. Chapter 
I contains a structural Analysis of the 
Institution of Property and Related Prob- 
lems. Chapter II discusses the Early Forms 
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of the Institution of Property. Chapter 
Ul reviews the Development of the Concept 
of Property and Related Problems. Chapter 
IV examines the justification of Private 
Property. Chapter V deals with the Socialist 
Critique of Private Property and Chapter 
VI with the Movement Towards a Sccialised 
conception of Property. Chapter УП 
sets out the conclusions of the author. 


According to the author (see preface) 
"the forms of ownership which developed 
in the course of evoluticn of the institution 
of property lost contact with the basic 
idea of the „institution of property - 
the satisfaction of needs of each individual” 
and he “is arguing for the restoration 
and understanding of the institution of 
property in terms of its proper function 
in satisfying needs of individuals". The 
author's conclusions are that whatever 
be the developments in the institution 
of the basic and most fundamental idea 
that each individual should have sufficient 
goods to meet his needs cannot be lost 
sight of (p.193), but the predominant 
function of the institution has always 
been and will always be to fulfil economic 
needs or demands asserted by persons 
in society (ibid). 
The book deals with an abstract but 
all the same an interesting subject in 
a thought-provoking manner. It can be 
read with profit by lawyers, students 
and academicians alike. 


17. A GUIDE TO COMPANY FORMATION 
.by N.H.Bhatter and C.N.Fernandez, 1984. 
(Published by N.M.Tripathi Private Limited, 
Bombay). Price Rs 55. 

The corporate form of organisation is 
becoming increasingly popular. The number 
of new companies registered each year 


is growing apace. The Companies Act 
is designed to protect various classes 
of interests interested in the working 


of companies such as shareholders, credi- 
tors, employees, Government and the 
General Public. Considerable discipline 
is called for on the part of the entrepre- 
neur in carrying out his activities. At 
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every stage in the formaticn/of a company 
the entrepreneur needs skilfui and dependa- 
ble guidance to eliminate avoidable losses 
and delays, to prepare documents like 
the Memorandum and Articles of Associa- 
tion so as to avoid nitialls апа tegaf 
deficiencies. The instant beok is designed 
to afford such guidance «cn company 
formation procedures anc principles. 


The entire spectrum :s covered in eleven 


Chapters dealing respectively with The 
Corporate Entity, Classes of Companies 
The Company's name, Drafting the Memo- 


randum of Association Drafting the Articles 
of Association, Documents precedent 
to Registration, Incorperation апд its 
Effect, Pre-Incorporation Contracts and 
Promoters, Commencement of Business, 
Related’ Enactments апа Regulaticns, 
Corporate Taxation. There are seventeen 
Appendices. 


The instant book explains the procedures 
in asimple manner making tor easy under- 
standing not only bv the protessicnals like 
Chartered Accountants and Lawyers 
but also by the promoters themselves. 
The Chapter on Related Enactments 
and Regulations will serve as a ready 
reference on all the other Acts and Regula- 
tions which may have relevance to a 
new Company. The book will be highly 
useful to entrepreneurs, Accountants, 
Advocates, Consultants anc all persons 
associated with or interested in the Corno- 
rate sector. 


18. T.S.VENKATESA IYER'S SALE OF 
AND PARTNERSHIP ACTS. 
Revised and enlarged 4th Edition, 1984. 
(Published by Asia Law House, Hydera- 
bad-500 002). Price Rs.100/- (n india); 
U.K. £153 U.S. 30$. 


A knowledge of the law relating to sale 
of goods and partnership is indispensable 
to traders, merchants anc businessmen 
in their day to day work, The Sale of 
Goods Act and the Indian Partnership 
Act, both modelled on corresponding English 
Acts with modifications te suit indian 
conditions have been on the statute bcok 


32 


\ 

since 1932. An exposition of the principles 
in a lucid manner eschewing technical 
terms in the light of decided cases, purvey- 
ing practical information and providing 
Rules framed under the Act as well 
as model Forms would always be a deside- 
ratum. 


The book under notice reproduces in 
substance the commentaries оп these 
enactments by the late Mr.Venkatesa 


Iyer as part of his treatise on the Law 
of Contracts, Comparative Tables have 
been provided showing the corresponding 
sections of the Indian and English Acts. 
The Rules framed under the Partnership 
,Act have been furnished as also the texts 
of the English Sale of Goods Act and 
Partnership Act. Leading decisions, English 
and Indian, have been considered. The 
commentaries are marked by analysis 
and lucid presentation. The book is a 
welcome publication. 


19. CONSUMER PROTECTION AND 
LEGAL CONTROL, Edited by P.Leela- 
krishnan, 1984. (Published by Eastern 
Book Company, 34, Lalbagh, Lucknow- 
226 001). Price Rs.60/-. 


Consumer protection is a new horizon 
in Indian Law. The consumer movernent 
is still in its infancy in this country. 
The consumer is concerned not only with 
fast escalating prices and absence of 
price contro! but also with the quality 
of the goods he is induced to purchase, 
correctness of the measure, availability 
of goods etc. Consumer justice implies 
securing to the consumer articles, goods 
or services equivalent to the payment 
made by him without violating the prescri- 
bed or impliedly agreed ог understood 
‘quantity and standard. The Government 
has no doubt enacted legislation like 
' the Prevention of Food  Adulteration 
"Act and taken various steps to control 
prices and check inflation. There are 
zeven Departments mainly dealing with’ 
matters relating to consumer protection. 
Their impact however is very slight. 
In the U.S., U.K. and West European 
countries measures on a massive scale 
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have been adopted for the protection 


of the consumers. 


The present book contains 24 select 
papers presented at a U.G.C, National 
Seminar at the University of Cochin in 
1981 on Consumer Protection and Legal 
Control. The book is laid in 9 Parts. 
Part I is Introductory dealing with Consu- 
mer Protection in general. Part II’ deals 
with Consumerism and Part Ш is devoted 
to Consumer Protection and the Consti- 
tution Part IV discusses consumer and 
Access to Justice analysing іп detail 
the technology of Public Interest litigation 
developed recently to get the judicial 
machinery moving. Part V considers 
the extent of Consumer protection available 
at present. Part VI concerns itself with 
Consumer Protection and State Regulation. 
Part УП deals with Consumer and Industrial 
Law and Part УШ with Consumer Protec- 
tion and Industrial Law. Part IX covers 
Consumer Interest and Taxation. 


The instant book examines in depth the 
diverse aspects of the problem and attem- 
pts to evolve viable measures to control 
and solve the evil of consumer exploitation. 
It is to be hoped that the suggestions 
will receive serious attention at the 
hands of the Government and the Public. 
The book is a pioneering work of its 
kind on the subject and is bound to inspire 
further debates on the subject. 


20. LAW AND ENVIRONMENT, Edited 
by Leelakrishnan, 1984. (Published by 
the Department of Law, University of 
Cochin, Cochin-682 022). Price Inland 
Rs.45/-3 Foreign £4 or $8 (U.S.). 


Environmental awareness in India is. rela- 


tively recent. It is said that 70% of 
the available water in the country is 
polluted, that 73 million man-days are 


lost every year due to  water-related 
diseases and the consequent annual loss 


in production amounts to 600 crores 
of rupees. Environmental deterioration 
has taken different forms and shapes, 


such as abuse of surroundings round about 
human settlements; pollution of rivers 
and lakes; indiscriminate felling of trees, 
industrial pollution, marine pollution 
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\ 


I] THE MADRAS LAW JOURNAL 33 


etc. In the context of rapid and increasing 
industrialisation and population explosion 
protection of the environment has become 
a challenging task and a matter of urgency. 
А synthesis between development апа 
environmental protection, in other words, 
between production and protection has 
become a great problem wherein law, 
ecology, economics, science and technology 
have a part to play. The National Environ- 
mental Policy envisages both conservation 
and development. How best could this 
be realised is ‘the question. There is 
more than sporadic legislation relating 
to the matter.. Section 12 of the Factories 
Act, 1948; Section 441 of the Calcutta 
Municipal Act, 1951; the Maharashtra 
Water Pollution Act, 1970; the Water 
(Prevention and Control of Pollution) 
Act of 1974; the Forest Act, 1977 etc. 
But these laws have not proved effective; 
implementation is poor and tardy; prosecu- 
tion of delinquents seldom succeeds due 
to ‘the application of the technica! rules 
of evidence of the Indian Evidence Act 
and the insistence оп strict standard 
of proof as in criminal trials; the slow 
moving judicial rnachinery is not equal 
to the task where expeditious action 
is required. 


The book under notice is the outcome 
of the deliberations at a U.G.C. sponsored 
National Seminar held on Environmental 
Law in January 1983 in the University 
of Cochin, Department of Law. The book 
is divided into 24 Chapters, in 7 parts. 
Part I serves as an Introduction. Part 
П/ deals with Industrial Pollution. Part 
If! examines Judicial Remedies and the 
Judicial Role. Part IV contains a critical 
appraisal of the Environmental Protection 
Machinery. Part V has a look at the Enfor- 
cement aspects, Part VI considers certain 
International norms. Part VII deals with 


the impact of development on resources. . 


The book thus highlights the magnitude 
of environmental deterioration as well 
as the specific problems arising from 
industrialisation etc. The study is in depth 
and provides much food for sober thinking 
and effective action. The publishers 
have rendered great service in pring- 
ing out this valuable contribution to 
the subject of Law and Environment. 


unanimous 
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21. PUBLIC ENTERPRISES AND FUNDA- 
MENTAL RIGHTS (Basic Papers and 
Discussions at a National Seminar) Edited 
by Laxmi Narain and B.S.Murthy, 1984. 
(Published by N.M.Tripathi Private Limited, 
Bombay). Price Rs.55/-. 


Public Enterprises are constantly under 
strain due to unpredictable and demanding 
evironment. A new dimension has been 
added by Supreme Court decisions holding 
"autonomous corporations" to be "State 
or other authority" within the meaning 
of Art. 12 of the Constitution, thereby 
subjecting them to the writ jurisdiction 
of the superior Courts for enforcement 


of fundamental rights against them.. 
While private sector undertakings are 
allowed to function untramelled and 


without continual interference by Courts 
with their administrative decisions public 
enterprises occupy а different position 
in this respect. Whereas the labour in 
private industry had protection only under 
labour laws and the Government Servants 
under Aris. 309 to 311, the labour in 
industries run by Government would have 
protection both under the labour law 
and Part Ш of the Constitution. Another 
worrying factor is that the criteria adopted 
for deciding whether a public undertaking 
is a "State or other authority" have varied 
with different approaches adopted by 
the Courts at different times. Recently 
in Som Prakash v. Union of India, | A.I.R. 
1981 S.C. 212 while iwo Judges of a 
Bench of three Judges considered the 
status of a Government Company as 
"other authority" under Art. 12, the third 
while accepting that view having regard 
to a higher decision of the Supreme Court 
in the Airport Authority case,A . І. R. 
1970 S.C. 1628 went on to observe that 
he would have welcomed a wider range 
of debate on the fundamental principles 
involved and the , implications flowing 
from the definition of a "Government 
Company" in the Companies Act of 1956. 
Incidentally it may be noticed that a 
decision of five Judges. in 
APSRTC v. LT.O., AIR. 1964 S.C. 1486 
which had considered almost all the facts 
like vesting of property, making of profits 
and distribution thereof, independent 
character of the entity, Corporate exis- 
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tence, Government control in all material 
matters - facts treated in later cases 
as determinative of the question whether 
a Government Company or public enterpri- 
se created by statute in which. the Govern- 
ment held all the shares or a majority 
of shares was "other authority" within 
the meaning of Art. 12, and concluded 
that the income earned by the autonomous 
corporation in that case was not income 
of the "State" within Art. 289 (1) of 
the Constitution and was therefore taxable 
was not referred in the later cases. It 
is to be hcped that the Supreme Court 
wil set at rest all doubts on the matter. 


A National Level Seminar of Scholars 
in law and business administration and 
public enterprise management held at 
Hyderabad considered in depth the subject 
of Public Enterprises and Fundamental 
Rights from various angles such as (1) 
the Philosophy that should guide the 
establishment and operations of the Public 
Sector Corporations, how far social justice 
should be. their policy guide besides indus- 
trial and business efficiency, (2) identifica- 
tion of the actual and poteftial claimants 
regarding the operation of public sector 
corporations, the nature of their claims 
and the Governmental institutions availa- 
bie to decide the claims and counter- 
claims, (3) the desirability of the exercise 
of judicia! controi through writs, (4) 
the interpretation to be given to the 
expression "State or other authority” 
in Art. 12 and (5) alternatives that may 
be adopted instead of the Court's interfe- 
rence. The Seminar has not provided 
solutions to the issues raised. Its utility 
lies in the interest that it generates 
among those who shape the policy decisions. 
The instant book contains the basic papers 
and account of the discussions at the 
Seminar. These contain valuable material 
providing new insights to the constitu- 
tional! lawyer and the public enterprise 
manager. | 
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Also received: 


22. DISCIPLINE IN INDUSTRY (A Guide 
to Disciplinary Proceedings) by K.Soundarraj 
73 pages, First Edition, 1984. [Copies 
available with the Author at 12, Agathur 
Kandaswami Illam, Eighth Street, Dr. 
Radhakrishnan Road, Mylapore, Madras- 
600 004], Price Rs.12/-. 


23. MARCH OF INSURANCE LAW 1983-84 
(Supplement to Srinivasan's Insurance 
Law - 4th Editicn) by M.N.Srinivasan, 
July 1934. [Published by Ramanuja Publi- 
shers, ‘Sri Madhura Puri’, No.4, 9th Main 
Road, Malleswaram, Bangalcre-5é0 003}, 
Price Rs.6/-. 
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JUSTICE GOKULAKRISHNAN'S APPOINTMENT AS 
CHIEF JUSTICE, GUJARAT HIGH COURT. 


The appointment of Justice Gokulakrishnan as the Chief Justice of the Gujarat 
High Court will.be warmly and widely welcomed. Не has been a Judge of our High 
Court from 11—7—1969 for well nigh sixteen years, and the seniormost puisne 
Judge from 6—11—1979. He has officiated as Chief Justice on quite a number of 
occasions. After a period of mild tinkering and much vacillation the Central 
Government seems to be firmly implementing its declared policy of manning the 
Chief Justiceships of the High Courts execpt under special circumstances with 
Judges brought from outside the concerned State. Inevitably, Justice Gokulakrishnan 
could not be Chief Justice of our High Court, though but for such policy he might 
have been appointed to that post afew years ago. Litigation before the Gujarat 
High Court centres mainly round contracts and commercial law, fiscal laws ‘and 
taxation statutes, industrial and labour law, arbitration etc. Justice Gokulakrishnan 
is known to be a very painstaking and receptive Judge and with his long experience 
as a Judge should be at home in every branch of the law and the Constitution. His 
close association with several musical and social bodies would make it easy for him 
to participate in social activities in Ahmedabad. Justice Gokulakrishnan carries 
with him in an abundant measure the goodwill of the Madras Bar. We extend our 
hearty and respectful felicitations to him on his new assignment. 


Suppl. 


The Madras 
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IN THE HIGH COURT OF JUDIGATURE 
AT MADRAS 


PassENT:—P.R. Gokulakrishnan, 
and 5. Nainar Sundaram, J., 


The Management of M/s. Antiseptic 
(Journal) 323/326, Thambu Chetty Street, 
Madras -,. Appellant" 
v. 

A. Gangadharan and another 


Q.C.J- 


Respondents. 


A) Employees Provident Fund and 
Miscellaneous Provisions Act (X1X 1952) 
prior to amendment by Act XCI X of 1976), 
section 19-A—Applicabllity—Office estaa 


blishment and Printing press of Mfs. 
Antiseptic whether two different separate 
establishments. 


(B) Constitution of India (1950) Article 
296 —High Court's power to sit as а Court 
of appeal. 

Heid:—As observed by the Supreme Court 
in Associated Cement Companies v. 
Their Workmen, 1960  S.CJ. 1165: 
(1960) 1 S.C.R. 703, the real purpose of the 
test must be to find out the true relation 
between the parties, branches, units ètc., 
and if in their true relation they constitute 
one integrated whole, then it must be held 
that the establishments are one. But on the 
contrary if they do not constitute one 
integrated whole, then each unit must be 
held to be an independent and a_ separate 
one.. [Para. 7. 


In this case, the following factual features 
are admitted; (i) Both the Press and the 
Publication are owned by the same firm; (i7) 
the control and supervision of both the 
units are by one and the same agency, may 
be by different partners; (И) regarding 
finance, the bank account is one and the tax 
assessments are common; (iv) in the press, 
no outside job is undertaken; (v) only to 
cater to the needs of the publication and to 
serve its cause, the press was started; (vi) 
the maintenance of the press as well as the 
publication is from and out of the subscrip- 
tion and advertisement revenue from the 
publication; and (vii) the press cannot be 
carried on but for the publication and the 
needs of the publication with regard to 
1978. 


* W.A. No, 291 of 28th February, 


1984. 
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printing are being fulfilled Бу the press 
The factual features clinchingly establish the 
financial, managerial and functional integra- 
lity between the two units and they Constitute 
one integrated whole. 

[Para. 8.] 


The major features with regard to financial, 
managerial aud functional integrality 
besides a common ownership having been 
established they clinch the issue. The 
purpose must be to find out the true relation 
berween the two units as to whether they 
constitute one integral whole. Unless there 
are other clinching factual features which 
completely militate against the integrality, 
financially, managerially and functionally, 
besides common ownership, the conclusion 
is inescapable that the two units constitute 
one and the same establishment. 

[Para. 9.] 


It is now well-settled that in a proceeding 
under Article 226 of the Constitution of 
India, this Court is not supposed to sit as a 
Court of appenl over the findings of fact 
recorded by the concerned inferior tribunal 
to re-assess and  re-appreciate the factual 
materials or to correct purely an error of 
fact notleading to an error of jurisdiction. 
There cannot be the issuance of a writ on the 
mere ground that the decision rendered by 
the inferior tribunal is erroneous on facts 
from the point of view of the High Court. 
But that,does not mean that the High Court 
under Article 226 of the Constitution of 
India, has no power to determine as to how 
far the provisions of a particular statute 
would or would not apply to an admitted 
set of facts It has also been recognised that 
the High Court can examine the jurisdictional 
facts. But, even this examination has got 
its own limitations. There is no need to go 
into the ambit of the power of the High 
Court to examine the jurisdictional facts, 
because it does not strictly arise in 
this patticnlar case. If on admitted facts, 
by the application of the well-accepted 
principles a particular legal consequence 
should follow and if there is aa omission on 
the part of the inferior Tribunal to adhere 
to the process and reach the ultimate conclu. 
sion in law, then the High Court is not 
powerless to come to the rescue of the party 
who is put to prejudice by the order of the 
inferior tribunal. [Para, 4} 
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, Cases referred to:— 


Indian Gable Company Ltd. v. Its Workmen 
(1962) 1 L.LJ. 409; Mettur Motors (P) Ltd. 
v. Regional Provident Fund Commissioner, 
A.I.R. 1959 Punj. 89; Andal and Company 
v.Regional Provident Fund Commissioner, 
LL.R. (1965) 2 Mad. 302; Associated 
. Cement Companies v. Their Workmen, 1960 

$.C.). 1165: (1960) 1 S.C.R. 703: ALR. 
.1960 S.C. 56. 


Clause 15 of the Letters 
Patent againstthe order of Mr. Justice 
Ramanujam dated 13th June, 1977, 
and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
Writ Petition No. 1972 of 1973 presented 
under Article 226 of the Constitution of 
India to issue a writ of certiorari; calling for 
the records on the file of the Ist respondent 
relating to order bearing No. 5/59/66-PF-11 
dated 15th September, 1972 and to quash 
the order of the respondent bearing No. 
5159166 РЕ-11 dated 15th September, 1972. 


Appeal under 


K. Ramagopal, for Appellant. 


A.L. Somayaji of Aiyar and Dolia, for 1st 
Respondent. 


T. Somasundaram, Addl. Central Govern- 
ment Standing Counsel, for 2nd Respondent. 


The Judgment of the Court was delivered by 


Nainar Sundaram, j.—Yhe second гез- 
pondent іп Ұ.Р. No. 1972 of 1973. is the 
appellant in this writ appeal. The first res. 
pondent herein is the petitioner and the 
second respondent herein is the first 
respondent in the writ petition, For the 
sake of convenience, we shall refer to the 
parties as per their appellations in the writ 
petition. The writ petition was filed to quash 
the order of the first respondent dated 15th 
September, 1972, passed under section 19-A 
ofthe Employees' Provident Funds and Mis- 
сеПапеоиѕ Provisions Act, 1952, hereinafter 
referred to as the Act, the same bearing the 
nomen clature of the Employees Provident 
Funds and Family Pension Fund Act, 1952 
prior to its amendment by Act 99 of 1976. 
The writ petition came to be filed for the 


` 
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above relief in the following circumstances. The 

secondrespondentas a firm was carrying on the 
business of publication of two medical jour- . 
nals “Antiseptic” and “Health™ at premises 
No. 323-324, Thambu Chetty Street, Madras- 
1 even from the year 1904. The said establi- 
shment shall hereinafter be referred to as the 
publication; In 1932, the same firm establi- 
shed aprinting press under the name 
and style of ‘Antiseptic Press" at No. 10, 
Thambu Chetty Street, Madras-1 and it shall 
hereinafter be referred to as the press. There 
is no difficulty with regard to the press and 
it has been brought within the mischief of the 
Act. Admittedly, there wasa move by the 
concerned employees of the publicatien to 
have the same brought within the mischief 
of the Act on the ground that both the press 
and the publication are integrated and insepa~ 
rable units. Ultimately the matter went 
before the first respondent and by order dated 
29th July, 1965, the first respondent held that 
the press and the publication are different 
establishments. The order of the first res- 
pondent was challenged in W.P, No, 603 of 
1966 and this Court allowed the writ peti- 
tion and directed the first respondent to 
examine the matter and dispose of the same 
after hearing the employees. Once again the 
first respondent examined the matter and by 
order dated 11th September, 1969, held that 
the press and the publication are separate 
establishments; The matter was again 
brought to this Court in W.P. No. 1023 of 
1970 and this Court was obliged to quash the 
said order on the ground that no reasons 
were expressed and the order was a non- 
speaking order. The matter again went back 
to the first respondent and the first res- 
pondent passed the present impugned order, 
addressed to the President of the Antiseptic 
Employees’ Union and the text of the said 
order runs as follows:— 


* With reference to your letter dated the 
llth August, 1971,-on the above subject, I 
am directed to say that the Central Govern- 
ment, in pursuance of the orders of the 

- High Court of Madras, has carefully con- 
sidered the entire matter- The representa- 
tives of the Management and the Emplo- 
yee’s Union of M/s. Antiseptic, Madras, 
have also been given a hearing. and the 
Central Government finds that: — 


1. Mis. Antiseptic, Madras are publish- 
ing medical journals ‘Antiseptic? and 
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*Health'; and in pursuance thereof they 
have set up their own press. The Journals 
are printed in that press and thereafter 
published from the office. The'press has 
been covered under the provisions of the 
Employees' Provident Funds and Family 
Pension Fund Act, 1952 under the head 
printing'. 


2. The press and the office are located in 
different premises and are registered under 
different enactments. 


3, There are two separate unions for the 
press and the office workers. This has 
been admitted by Shri Gangadharan, Secre- 
tary of the Union. 


4. No outside job is undertaken by the 
press. This fact has also been admitted 
bv Shri Gangadharan, Secretary of the 
Union. The learned counsel for the Union 
has also conceded that the file of Mls. 
Antiseptic is not engaged in printing in 
general. 


5. The mere fact that there might be unity 
of finance, management and functional in. 
tegrality between the two units would not 
result in the coverage of the office also. 


6. The primary activity of M!s. Antisep- 

tic is the publication of medical journals, 

vi z., ‘Antiseptic’ and ‘Health’ and not pri- 
‚ nting. 


'7. The office is not an adjunct of the 
printing press. 


“2, In view of the foregoing, the Centzal 
Government has come to the conclusion 
that the office establishment and the pri- 
nting press of M/s. Antiseptic are two 
separate establishments. The publishing 
house cannot be considered as a part of the 
printing pressand therefore, the officeis not 
liableto be covered under the Employe- 
“es Provident Funds and Family Pension 
Fund Act, 1952. The press would, however, 
continue to be covered under the said Act. 
The Central Government hereby directs 
.accordingly under section 19-A of the said 
Act. 


“Ву order and in the name of the Presi- 
dent", 


2. Ramanujam, J., who heard _ the writ 
petition, after tracing the preceding facts; 
assessed the matter in the light of the pro- 
nouncement of courts, including this court 
as well as the highest court in the land. In 
conclusion, the learned judge held that the 
financial, managerial and functional integra- 
lity of the two units has been established 
and in view of- that, the decision of the first 
respondent that the press and the publica- 
tion are two independent units cannot be sus- 
tained. The learned judge allowed the writ 
petition. However. the question as to which 
ofthe two activities is the main activity for 
the purposes of the application of the Act 
was left open by the learned judge. The writ 
appeal is directed against the order of the 
learned judge. 


3. Mr. K. Ramagopal, learned counsel for 
the second respondent, (the appellant herein) 
would advance two submissions coveting 
interference in writ appeal. One is that it 
is entirely within the jurisdiction of the first 
respondent, (the second respondent herein) to 
decide the matter under section 19-A о? the 
Act and when such a decision has been rend- 
ered by the first respondent on an appraisal 
of the factual aspects, this Court, in writ 
jurisdiction, shall not constitute itself into 
an appellate court to re-examine the matter 
once again from the factual angle and render 
a different decision. The second submission 
of the learned counsel is that even otherwise 
the tests well accepted by the judicial prece- 


‘dents to find out the integrality or otherwise 


of the two units, if properly applied, could 
lead only to one answer and that is, 
the two units are independent and separate. 
We shall now examine these contentions. 


4. Regarding the first connection, we can 
take it that it is now well settled that ina 
proceeding under Article 226 of the Constitu. 
tion of India, this court is not supposed to 
sit as a Court of Appeal over the findings of 
fact recorded by the concerned inferior Tri- 
bunal to re-assess and  re-appreciate the 
factual materials or to correct purely an 
error of fact not leading to an error of juris- 
diction, There cannot be the issuance of al 
writ on the mere ground that the decision 
rendered by the inferior Tribunal is erronee 
ous on facts from the point of view of this 
Court. But that does not mean that this 
Gourt, under Article 226 of the Gonstitution 
of India, hos по power to determine as to 
how fgr the provisions of a particular statute 
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would or would not apply to the admitted 
set of facts: И has also been recognised that 
this Court can examine tbe jurisdictional fact 
But even this examination has got its own 
limitations. There is no need to go into the 
ambit of the power of this Court to examine 
jurisdictional facts, because it does not 
strictly arise in the present case. If on admit- 
ted facts, by the application of the well 
accepted principles a particular legal conse- 
quence should follow and if there is an 
omission on the part of the inferior Tribunal 
to ‘adhere to the process and reach the 
stultimate conclusion in law then, this Gourt 
is not powerless to come to the rescue of the 
party who is put to prejudice by the order of 
the inferior Tribunal. 


5. The decision under section 19-A of the 
Act is'not immune to review by this Gourt 
if there had been a violation of the princi- 
ples governing the same. The point in issue 
in the present case is as to whether the two 

units, namely, the press and the publication 
from one integral unit or they are indepen- 
dent and separate. If the position is the first 
one, the publication, along with the press, 
will come within the mischief of the Act. 1f 
the position is the latter one, the publication 
will go outside the Act. That it is the first 
respondent who should decide the matter is 
not being disputed before us. In Indian 
Cable Cow. Ltd v Its  Workmen? the 
Supreme Court opined that the question 
whether a branch or a department is in itself 
an industrial establishment within һе 
meaning of section 25-G of the Industrial 
Disputes Act, 1947, is a mixed one of fact 
and law. In Мейит Motors (Pri) Ltd. v. 

R.P.F, Commr.?, a Bench of the Punjab High 
Court, consisting of Bhandari, C.J., and 
Dulrt, J., observed that even if the view of 
the Central Government under section 19-A 
ofthe Act were to be against a party and 
his contentions, yet, he would still be entitled 
to have the decision examined by the High 
Court, if the decision is 

interpretation of the Act itself. 


6. In Andal & Company v. Regional Pro- 
vident Fund CommiSsioner® Srinivasan, J., 
held that the finality given to the order of 
the Central Government by section 19-A of 
the Act cannot stand in the way of this Court 
examining the order inthe exercise of its 








1. (1962) 1 L.L.J. 409. 
2. А.Б. 1959 Punj. 89 
e 3. TLR. (1965) 2 Mad. 332. 
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writ jurisdiction and this Court, in the exer- 
cise of its jurisdiction, can enter into the 
examination. of the question whether the Act 
is applicable to the particular factory. or es- 
tablishment and resolve any matters of 
doubt that may exist even upon the five 
heads mentioned in section 19-A of:the Act. 
The exposition of the above proposition 
which countenances the jurisdiction of the 
Court to examine the propriety or otherwise 
of the. decision of the Central Government 
under section 19-A of the Act necessarily 
leads to the other question as to whether the 
first respondent ignored the well accepted 
principles to find out the integrality or 
otherwise of the two units, so as to make 
both come within the mischief of the Act, 


7. In Associated Cement Gompants v. Their 
Workmen! ` while examining е question 
as to when two units owned by the same 
company would become. parts of the establi» 
shment for the purposes.of the Industrial 
Disputes Act, 1947, the Supreme Court 
summed up the position as follows :— 


‘The ` Act not having prescribed any 
specific tests for determining what is ‘one 
establishment’, we must, fall back on such 
considerations as in the ordinary industrial 
or business sense determine the unity of an 
industrial establishment, having regard no 
doubt to the scheme and object of the Act 
and other relevant provisions of the Mines 
Act, 1952, or the Factories Act, 1948, 
What then is ‘one establishment’ in the 
ordinary industrial or business sense? 
The qnestion of unity or 
difficulties when the industria! establish» 
ment consists of parts, units, departments, 
branches, etc. Ifit is stricitly unitary in 
the sense of having one location and one 
unit only, there is little difficulty in saying 
that it is one establishment. Where. how- 
ever, the industrial undertaking has parts, 
branches, departments, unis, etc., with 
different locations, near or distant, the 
question arises what tests should be applied 
for determining what constitutes *one estab- 
lishment’. Several tests ‘were referred to in 
the course of arguments, before us, such as, 
geographical proximity, unity of ownership, 
Management and control, unity of employ- 
ment and conditions of service, functional 





1, (1960)1S.C.R. 703; 1960 8.CJ. 1166: AJR. 
1960 S.C. 56, Р | 


oneness presents - 


integrality, general unity of purpose etc. 
To most ‘of these we have referred while 
summarising the evidence of Mr. Dongray 
and the findings of the Tribunal thereon. 
It is, perhaps, impossible to lay down any 
one test as an absolute and invariable test 
for all cases. The real purpose of these 
tests is to find out the true relation between 
the parts, branches, units, etc. If in their 
true relation they constitute one integrated 
whole, we say that the establishment is one, 
if on the contrary they do not constitute 
one integrated whole, each unit is then а 
separate unit. How the relation between 
the units will be judged müst depend on the 
facts proved, having regard to the scheme 
and object of the statute which gives the 
right of unemployment compensation and 
also prescribes disqualification therefor. 
Thus, in one case the unity of ownership, 
management and control may be the 
important test, in another case functional 
integrality or general unity may be the 
important test; and iu still another case, 
the important test may Бе the unity of 
employment. Indeed, іп a large number 
of cases several tests may fall for consi- 
deration at the same time. The difficulty 
of applying these tests ` arises because of 
the complexities of modern industrial 
organisation; many enterprises may have 
functional integrality between factories 
which are separately owned; some may be 
integrated in part with units or factories 
having the same ownership and in part 
with factories or plants which are indepen- 
dently owned. In the midst of all these 
complexities it may be difficult to dis. 
cover the real threed of unity." 


As observed in the above decision, ihe real 
purpose of the test must be to find out the 
true relation between the parts, branches, 
units etc., and if in their true relation they 
constitute one integrated whole, tben it must 
be held that the establishment is one. But, 
on the contrary, if they do not constitute one 
integrated whole, then each unit must be 
held to be independent and a separate one, 


8. The following factual features are 
admitted: (1) Both the press and the public- 
ation are owned by the same firm; (i?) the 
contro! and supervision of both the units are 
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by one and the same agency, may be by 
different partners; (iii) regarding finance, the 
bank account is one; and the tax assessments 
are common (vi) in the press, по outside 
job is undertaken; (v) only to cater to the 
needs of the publication and to serve its 
cause, the press was started; (vi) the mainten- 
ance of the press as well аѕ the publication 
is from and out of the subscription and 
advertisement revenue from the publication; 
and (vii) the press cannot be carried on but 
of the 
publication with regard to printing are bein 

fulfilled by the press. In our view, as held 
by the learned judge, these factual features 
clinchingly establish the financial, managerial, 
and functional integrality between the two 
units and they constitute one integrated 
whole. \ - 


9. Coming to the factors that have been 
mainly taken note of by the first respondent 
to hold that the Press and the publieation are 
independent units, they are; the location of the 
two units; their registration under different 
statutes, (the Press, under the Factories Act and 
the publication, under Tamil Nadu Shops and 
Establishments Act); and the existence of two 
separate unions, one for the employees of 
the press and one for the employees of the 
publication. Itis also urged before us that 
employees of the two units stand on separate 
muster rolls; the wage structures are different; 
and there is no element of tranferability from 
one unit to another. As rightly held by the 
learned judge, these features are not of much 
consequence and the major feature with re- 
gard to financial, managerial, and functional 
integrality besides common ownership having 
been established, they clinch the issue and 
we have to hold that the first respondent has 
notappreciated and applied the correct princi- 
ples to the admitted facts and has not drawn 
the invariable conclusion inlaw. The риг» 
pose must be to find out the true relation 
between the two units, as to whether they 
constitute one integral whole. Unless there 
are other clinchlng factual features which 
completely militate against this integrality, 
financially, managerially and functionally, 
besiders common ownership the conclusion is 
inescapable that the two units constitute one 
and the sameestablishment. The first respons 
dent did find as a matter of fact that 
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- integrality between the two units. 


there is financial, managerial and functional 
Yet, the 
first respondent chose to ignore these crucial 
features,taking note of other features, which 
are not very germane on the facts of the 
present case. The other features taken note 


of by the first respondent are likely to be there 


cven when the same establishment is to man 
two or more parts of its own and on the facts 
of the present case, they are not decisive. 


10. The above discussion obliges us to dis- 
miss the writ appeal and accordingly, the 
same is dismissed. There will be no order as 
to costs. 


R. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE: 


AT MADRAS | 


PRESBTT:— У. Ratnam, 7. 


Canara Bank. Thatiengarpet, represented by 
its Manager Peti'ioner* 


у. 
Periasamy Muthuraja and anothor 


P .. Respondents. 
Cioll Procedure Code (V of 1908), Order 7 
rule I0—Retum of Plaint for carrying out 
amendment eyen prior to admission of the 


plaint— Held not in order—Revision 
allowed. 


V. Kunchithapatham, for Petitioner. 
The Court made the following 


ORDER:—The Court below was in error in 
directing the petitioner, even at a stage prior 
to ‘the admission of the plaint, to amend the 
plaint regarding the claim made therein for 
interest. The petitioner has stated in 
paragraphs 4 and 6 of the plaint as to how 
it is entitled to claim a higher interest on the 
claim and also a higher rate of interest 
subsequent to the date of plaint till realisa- 
tion. If the petitioner's claim in that regard 
is found to be in order, then it will be open 
to the Court to countenance such a claim and 
grant relief. Even if for some reason the 
Court finds that the claim of the petitioner 
for interest as made in the plaint is not 
allowable or otherwise sustainable, it would 
be open to the Court to refuse the petitioner 
that relief or give other appropriate relief 
which may be available to the petitioner 
Ce rt 
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under the law. Without doing so, the order 
of the Court below directing the return of the 
plaint for carrying out amendmients, even at 
a stage prior to the admission of the plaint, 
is not in order. That order is, therefore, set 
aside. The learned District Munsif, Turaiyur, 
is directed to take the plaint on his file, 
number the suit and proceed with the trial 
in the usual course, The Civil Revision 
Petition is allowed. There will be no 
order as tocosts. 


К. 8, Petition allowed. 


I] L.LC. OF INDIA У, KALAVATHI B, JAWA (Ramanujam, 7.) 7 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


PRESENT:— G. Ramanujam and V. Rataam, JJ 


Life Insurance Corporation of India, 
rep. by the Chairman, Bombay and others 


Appellants* 
v. 
Kalavathi B. Jawa. Respondent. 


(4) Life Insurance Corporation of India 
(Agents) Regulations, 1972, Regulation 9 
(4)— Minimum business to be done by the 
ageut— Determination of—Whether with 
reference to “agency year" or ‘‘calendar 
year" 


(B) Words and Phases—" Year" —Mean- 
Ing of 


(C) Interpretation of Statutes—Two expre- 
ssions in the same rule—Not fo construc 
both expessions to hase the same meaning. 


The respondent was appointed as an agent 
of the Life Insurance Corporation of India 
with effect from 20th August, 1962. Under the 
terms of the appointment she had to do mini- 
mum amount of business of Rs. 1 lakh on 
the life of 12 different persons in a calendar 
year. On the ground that she had not com- 
pleted the minimum amount of business as 
required her services were terminated as per 
regulation 13 (1) and she could not claim the 
benefit of regulation 9 (4) as she had not 
completed fifteen years of service. The 
agent filed a writ petition challenging the 
order terminating her services which was 
allowed. The Life Insurance Corporation 
filed an appeal against the judgment of 
.the single Judge. 


Held:—After a close perusal of the vari- 
ous sub-regulations it is not possible to read 
or construe the exprestion 15 years in 
regulation 9 (4) as 15 agency years Sub-re- 
gulations (1), (2) and (3) of regulation 9 
use the expression ‘‘agency year" but re- 
gulation 9 (4) does not refer to ‘‘agency 
year" and it merely refers to *'years"', It 
is a well established rule of construction 
that when the rule-making authority uses 
two different expressions in the same rule 
as ‘years’ and ‘agency year’ it is not pos- 
sible to construe both the expressions to 
have the same meaning. Further, regula. 
tion 9 (4) has got three sub -clauses and all 





* W.A. No. 290 of 1980. 21st June, 1984. 
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the three sub-clauses use the expression 
*'years". If 15 years occurring in clause 
(c) of sub-regulation (4) is to be undere 
stood as ‘‘agency year" then similar іп" 
terpretation has to be given to clauses (a) 
and (6). Ifit isso done, regulation 9 (4) 
will not carry any proper meaning. A 
proper reading of sub-regulation (4) indie 
cates that the expression “‘year’’ occurring 
therein has not been used with reference to 
‘agency years’. In tbis case the writ peti- 
tioner having been appointed with effect 
from 20th August, 1962, she has not comple- 
ted 15 years of service as on 31st December, 
1976. Therefore regulation 9 (4) has no 
application. It is only after the completion 
of 15 years of service from the date of 
appointment the writ petitioner can claim 
the benefit of regulation 9 (4), The writ 
petitioner is bound to secure a minimum 
business even in the 15th year of service 
and on any default to secure that business, 
the automatic termination clause contained 
in regulation 13 (1) will have to be applied, 


[Para. 6]. 
Appeal under Clause 15 of the Letters 
Patent against the order of Mr. 
Justice Ramaswami, dated 21st 
Jaunar y, 1980 and made in the exercise, 


of the Special Original Jurisdiction of 

High Court in Writ Petition No, 2927 of 
1977 presented under Article 226 of the 
Constitution of India, to issue a Writ of 
Gertiorari calling for the records pertain- 
ing to the order of 3rd respondent dated 
lIth February, 1977 terminating the agency in 
favour of the petitioner (Code No. 9357722) 
and the further letter of the 3rd respondent 
dated 14th April, 77 and quash the same, ` 


ane Judgment of the Court was delivered 
у 


Ramanujom, 7.—This writ 
ected against the order of V. Ramaswami J 
allowing Writ Petition No. 2927 of 1977 
filed by the respondent, and it involves the 
luterpretation of regulation 9 (4) of the Life 
ШШЕ corporation of India (Agents) 
egulations, » hereinafter 
as the Regulations. минер 


appeal is dir. 


2. The respondent herein was a oint 

an agent of the Life Insurance Соога of 
India by an order, dated 7th September, 1962 
with effect from 20th August, 1962. Under 
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the terms of the appointment she has to do 
a minimum amount of business of Rs. 1 
lakh on the life of 12 different persons in 
a calendar year. On the ground that she 
had not completed a minimum amount of 
business as required, she was informed by 
a letter, dated 1Ith February, 1977, that her 
services stood terminated under regulations 
13 1). The rcspondent therefore filed Writ 
Petition No. 2927 of 1977 seeking to quash 
the said commnnication, dated.1 1th February, 
1977 mainly on two grounds viz., (1) accord- 
ing to the terms of the contract and regula - 
tion 9 she is bound to do the minimum 
‘business not in a calendar year but in 
an “agency year" ending with 20th August, 
.since her services as an agent under the 
appellants commenced on and from 20th 
August, 1962, and if the agency year end- 
ing with 20th August is taken as the basis 
for fixing the minimum business, then she 
had done the minimum business between 20th 
August, 1976 and 19th August, 1977 and (2) 
since she has completed 15 years of service, 
she is not obliged to do the minimum 
busines as contemplated in regulation 9 
(1) in view of regulation 9 (4). 


4 


3. The appellants resisted the writ petition 
contending that the minimum business to be 
done by the writ petitioner has to be determi- 
ned withreference to the calendar year ending 
31st December, 1976 and not with reference to 
the *'agency year” ending with 20th August, 
1977 and admittedly the writ petitioner . has 
not done the minimum business during the 
calendar year ending 31st December, 1976 
and the writ petitioner has not comple- 
ted 15 years of service so asto claim the 
benefit of Regulation 9 (4). Thus the con- 
troversy between the parties was as to whe- 
ther the minimum business to be done by 
the writ petitioner is to be deter mined with 
reference to the agency year’ as contended 
by the writ petitioner or with reference to 
the ‘calendar year’ as contended by the Life 
Insurance Corporation and whether the writ 
petitioner has completed 15 years of service 
so as to enable her to claim the benefit of 
Regulation 9 (4). 


4. So far as the first question is concerned, 
the learned single Judge has held that it 
is the calendar year that is material for 
the purpose of determining minimum business 
and nto the agency year as claimed by the 
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writ petitioner. That finding which is- in 
favour of the Life Insurance: Corporation 
has not been challenged before us by the writ 
petitioner, the respondent in this appeal. 
Even otherwise, we are in entire agreement 
with the learned Judge when he. says that 
in relation to the writ petitioner, it is the 
calendar year that will apply and not the 
agency year. The definition of ‘‘agency” in 
regulation ‘3 (c) clearly indicates that so 
far as the writ petitioner is concerned, who 
comes within the definition of ‘‘absorbed 
agent" as defined in regulation 3 (a), she 
is governed by only calender year and not 
the agency year. 


5. Now coming to the second question 
which alone has been decided against the Lise 
Insurance Corporation of India by the 
learned Judge, the learned Judge interpreted 
the expression '*year" occurring in Regula» 
tion 9 (4) as meaning "agency year". 
Regulation 9 (1) provides for a minimum 
amount of business to be secured by 
an agent other than absorbed agent. 
Regulation 9 (2) provides for the 
minimum business to be secured by such 
agentin the second or subsequent agency 
years. Regulation 9 (3) (a) provides fora 
minimum business to be secured by an 
absorbed agent in the first agency year and 
Regulation 9 (3) (b) to (d) provides for the 
minimum amout of business to be secured 
by an absorbed agent in the second, third and 
subsequent years respectively. Regulation 
9 (4) which is material in this case is 
follows: — 


* Notwithstanding anything contained in 
sub-regulation (2) or sub-regulation (3), an 
agent will be exempt from bringing in the 
business required of him under the said 
sub-regulation if he has continuously 
worked for the Corporation as an agent 
for a period of: : 


(а) not less than 21 years; ог 


(b) atleast fifteen years and he is at 
least 55 years of age; or 


(c) fifteen years and at any time subse- 
quent thereto there is business in force in 
the books of the Corporation under his 


- 


, 


21. a 
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agency yielding a renewal premium income of “‘agency year" and it merely refers to ‘year’. I: 


not less than Rs. 40,000/- per annum." 


"The said Regulation 9 (4) says that notwith- 
standing the minimum amount of business 
provided in sub-regulations 2 or 3, an agent 
shall be exempt from bringing in the business 
required of him under the said sub-regulation 
if he has continually worked for the Cor- 
poration as an agent for a period of or (a) not 
less than 21 years, or (b) at least fifteen years 
and he is at least 55 years age, of (c) fifteen 
years and the business secured by him so far 
is yielding a renewal premium of Rs. 40,000/- 
per annum There is no dispute that the 
business secured by her sofar is yielding a 
renewal premium income of Rs. 40,0007 -per 
annum. The controversy between the parties 
is as to whether the writ petitioner has 
completed 15 years of service as contemplated 
by Regulation 9 (4) (с). 


6. Admittedly the writ petitioner was 
appointed with effect from 20th October, 1962. 
Normally she will be completing 15 years of 
service only on 19th August, 1977 and, 
‘therefore on 31st December, 1976, the end of 
the calendar year 1976, she would not have 
completed 15 years of service. However, the 
learned Judge has construed the expression 
**15 years" occurring in Regulation. 9 (4) (c) 
as 15 agency years and on that basis he has 
held that the writ petitioner does not come 
within the mischief of Regulation 13 (1) 
dealing with automatic termination of agency. 
Regulation 13 (1) is as follows:— 


“If an agent fails to bring in the business 
required of him under Regulation 9 in an 
agency year, his appointmemt shall stand 
terminated at the end of such agency year. 
Provided that nothing contained herein 
shall apply toan agent who has been 
exempted under sub-regulation 9 from 
bringing in the minimum business required 
under the said regulation." 


Thus this regulation will not apply ina case 
where an agent fails within Regulation 9 (4). 
After a close perusal of the various sub- 
regulations of regulation 9, we are of the 
view that it is not possible to read or construe 
thc expression *15 years" as “15 agency 
years" as has been interpreted by the learned 
Judge. Sub-regulations (1), (2) and (3) of 
Regulation `9 use the expression “agency 
year” but Regulation 9' (4) does not refer to 
M.L.J.—2 


is a well-established rule of construction tha 

when the rule-making authority uses two 
different expressions inthe same rule such 
as ‘year’ and ‘agency year’ it is not possibl 

to construe both the expressions to have the 
same meaning.’ Further, regulation 9 (4) ha 

got three sub-clauses and all the three sub- 
clause use the expression "years". If 15 
years occurring in clause (с) of sub regulatio 
(4) is to be understood as “agency year” then 
similar interpretation has to be given to 
clauses (a) and (b). If it is so done, 
regulation 9 (4) will not convey any proper 
meaning A proper reading of sub-regulation 
(4)indicates that the expression “years” occur 
ring therein has not been used with reference 
to ‘agency year’. As already stated 
sub-regulations (1) to (3) of Regulation 9 
specifically use the expression ''agency years” 
In this case the writ petitioner having been 
appointed with effect from 20th August, 1962, 
she has not completed 15 years of service as 
on 31st December, 1976 Therefore regula- 
tion 9 (4) has no application. The learned 
Judge has also observed that not securing 
the minimum business for the fifteenth agency 
year will not result in automatic termina- 
tion of the agency under regulation 13 (1) but 
it can be taken only as a ground for taking 
agency. We аге of the view that it is only 
after the completion of 15 years of service 
from the date of appointment the writ peti- 
tioner can claim the benefit of regulation 9 
(4) and that the writ petitioner is bound to 
secure a minimum business even in the 15th 
year of service; on any default to secure that 
business, the automatic termination clause 
contained in regulation 13 (1) will have to b 

applied. As we disagree with the view ex- 
pressed by the learned Judge that the wri 

petitioner has completed 15 years of service} 
within the meaning of regulation 9 (4), wel 
have to hold that the writ petitioner is not 
entitled to the benefit of regulation 9 (4) and 
therefore, the writ petitioner has to secure 
the minimum business under regulation 9 (3) 
and her inability to secure the minimum 
business as per regulation 9 (3) will call for 
the application of regulation 13 (1) dealing 
with automatic termination of agency. 

















7. In view of what has been stated above, 
the writ appeal is allowed and the writ peti- 
tion will stand dismirsed There will, how- 
ever, be no order as to costs. 


R.S. 


— ——À —À 


Appeal allowed , 
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IN THE HIGH COURT OF JUDICATURE tation Act, 1908, it means only the law om 


АТ MADRAS. 

Present:—S. Mohan and 5. Swamik^ 
kannu, 77. 

R.D. Kubchandani Appellant* 
v. 


Mis. Indo Mercantile Fund Private Ltd,, 
rep. by Official Liquidator, Madras and 
others. .. Respondents 


(4) Companies Act (I of 1956) section 
458-4; Tami! Nadu Chit Funds Act (XXIV 
of 1961), section 25—Reference to old 
Limitation Act 1X of 1908—No reference 
to new Limitation Act (XXXVI of 1963)—. 
Which Act to prevail whether the old 
Act or the new Act 


(B) General Clauses Act (X of 1897), 
section 8—‘Unless different intention 
appears’—Meaning of 


(C) Statute—Interpretation— Special 
prevails over General Act. 


Act 


A suit was filed on foot 
note dated 20th September, 1968, executed 
infavour of a Chit Fund: The last pay- 
ment made by the appellant towards the 
promissory note Was on 19th 
December, 1968. The application for winding 
up tbe Fund was filed on 21st January, 
1970. The order of winding up was 
passed on 10th April, 1970. The pre- 
sent suit forming the subject-matter of 
appeal came to be filed on 8th December, 1972, 
Reckoning three years period from 19th 
December, 1968 would mean the suit ought to 
have been filed on or before 18th December, 
1971. If as per the section, a ‘period of 
three months plus the number of days 
commeucing from 21st Jaunary, 1970 to 
10th April, 1970 are added on, the suit as 
filed on 3rd December, 1972 is beyond time. 
The question is which of the periods has to 
be applied. One thing cannot be gainsaid. 
There is no provisionin the old Limitation 
Act of 1908 corresponding to section 15 (3) 
of the new Limitation Act 1963. Under 
those circumstances, when section 458-A of 
the Companies Act states ‘notwithstanding 
the Indian Limitatation Act, 1908’ two 
important aspects flow. Firstly, this non. 
-obstante clause must be given its full effect, 
Secondly, when it refers to the Indian Limi. 


Å- 





‚ *А.5. No, 149 of 1978. 12th July 1984. 


the subject. 


of a promissory: 


In other words section 458 A. 
of the Companies Act must be construed as 
having overriding effect over the Limitation 
Act. That isthe purport of non-obstante 
clause. As to what prompted the incorpora- 
tion of such a provision can be gathered from 
the.report of the Law Commission and from. 
the statement of objects and reasons. 

[Para. 9} 


But the new Limitation Act of 1963 repeals. 
under section 32 as it originally stood, the 
Indian Limitation Act, 1908. That is why it 
is stated, the Indian Limitation Act, 1908 is. 
hereby repealed. This repeal itself was. 
however repealed by Act 56 of 1974. 
Section 15 (3) of the Limitation Act o1 1963. 
talks of computation of limitation for any 
suit or application by any receiver or interim. 
receiver appointed, in proceedings for the 
adjudication of a person as an insolvent or 
by a liquidator or provisional liquidator.. 
Therefore, it has got a wide scope of applica-. 
tion in that even cases of insolvency are 
contemplated. [Para. 9], 


Therefore when the Companies Act under 
section 458-A incorporates by reference the 
provisions of the Indian Limitation Act, 1908 
& repeal of that Limitation Act, does not. 
affect tha Companies Act or the provisions. 
incorporated. In this case, thére is no 
question of incorporation of a provision. 
It has obviously referred to the law on the 
subject viz., the Indian Limitation Act 1908. 
If it is so construed, section 458-A of the 
Companiee Act will have to prevail over the 
Limitation Act of 1963. [Para. 9], 


This is besides the question that the Companies. 
Act is a special Act while the Limitation Act. 
isa general Act. In such а case, it is only 
the special Act that will prevail. 


Cases referred to:— 


С.А: Durgachalam у. Jannet Chit Fund (P) 
Lt’. , (1977) 90 L.W. 565; Mohd., Usmar v. 
Union of тй, (1969) 1 S.C.) 780: (1969). 


2 S.C.R. 232: A.LR. 1969 S.C., 474; 
Chellaperumal Chetti v. Jayarathnam 
Chettiar, (1960)1 M.L.J. 237: 73 L.W. 


233: A.I.R. 1960 Mad. 314; Ram Sarup V- 
Munshi, (1963) 3 S.C.R. 858: А.Т.К. 1963 


- 


- 


I]: 


S.C. 553; Clarke v. Bradlaugh, (1881) 8 * 
Q.B.D., 63; Вајуа v. Gopikabai, (1978) 2 
S.C.C. 542: A.I.R. 1978 S.C. 793. 


U. N. R, Rao, for Appellant. 
С, Viswanathan for Respondents. 


The Judgment of the Court was delivered by 


Mohan, J—The first defendant isthe appellant 
before us. The appeal arises out of O.S. 
No. 9862 of 1972 onthe file of the learned III 
. Assistant Judge, City Civil Court, Madras. 
The said suit was filed on the foot of a promis- 
sory note, The plaint allegations are as 
follows. The first defendant was subscribing 
to a monthly chit, the total amount of which 
was Rs. 30,000/- in M/s. Indo Mercantile 
Fund (P) Ltd., which went into liquidation 
and he got the bid amount of Rs: 19,500/- 
in the first auction held on 17th August, 1968. 
He along with defendants 2 to.4 as sureties 
executed in favour ofthe plaintiff on 20th 
September, 1968 a promissory note for 
Rs. 29,000/- agreeing to pay interest at 12 
percent per annum in consideration of the 
bid amount paid to the 151 defendant on 


19th October, 1968 by cash. The first 
defendant has paida total amount of 
Rs. 1,900/- till 19th December, 1968 and 


during the period ending with 19th December, 
1968 the dividend declared amounted to 
Rs. 600/- In alla sum of Rs. 2,500/- has to 
be credited towards his account. The first 
defendant is therefore liable to pay the 
balance of Rs 27, 500/- and interest of 
Rs. 13, 062.50 from 20th December, 1968 to 
the date of plaint, amounting in all to 
Rs. 40,562.50. Defendants 2to4 are also 
liable to pay the said amount. The defen. 
dants in spite of repeated demands have failed 
to do so and therefore the suit is filed for 
directing the defendants 1 to 4 to pay the 
plaintiff a sum of Rs 40.562.50 with interest 
at 6 per cent per annum on Rs. 27,500/- from 
the date of plaint till the date of recovery of 
the entire amount. The first defendant 
admitted that he has subscribed to a chit 
under the plaintiff for a total sum of 
Rs. 30,000/- and also he received a sum of 
Rs. 19,500/-. He equally admitted the 
execution of the promissory note for Rs. 
29,000/-. on 20th September, 1968. There is 
a failure of consideration to the extent 
mentioned above. The first defendant was 
regular in his payment and would have 
continued to pay the instalments but for the 
facts that the conduct of the chit was wound 
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up. If the plaintiff company h 

the chit the first defendant Son s pis 
in a position to get dividend every month 
Further, the suit is barred by limitation 
under section 458-A of the Companies AG 
and under section 25 of the Tamil Nadu Chit 
Funds Act. As regards the defence of th 
second defendant, it does not Matter to м 
because the first defendaat alone is the 


appellant before us. Defend 
remained ex parte. ants 3 and 4 


2. Onthese pleadings the f ag 
were framed for ШШ. ollowing issues 


4 
1. Whether there is partial fai 
consideration forthe pronote ? си 


2. Whether rhe claim is barred? 


5 


3. To what sum the plaintiff is entitled? 


4. To what relief? 
Additional Issues: 


1. Did the 2nd defendant agree t 
interest? OR 


2. Is the plaintiff entitled to interest f. 
20th December, 1968 till date of plaint?. s 


3. Is the suit sustainable on the suit 
promissory note? 


4. Is the suretyship cancelled as stated in 
рага 13 of the written statement of 2nd . 
defendant? 


5. 


On issues 1, 3and additional issues ] to 5, 
thelearned City Civil Judge came to the 
conclusion that the liability to pay the 
amount is only under Ex.A-l,that there is 
no bar to enforce the liability under Ex. A-1, 
that Ex. А-1 is not for surety and as such 
all the defendants are liable to pay the suit 
amount claimed in the suit, In the result, 
he answered all the issues in favour of the 
plaintiff. On Issue No.2 viz., the limitation 

he was of the view that section 458-A of the 
Companies Áct, would apply because that 
isa special law. Further, he was also of 
the view that section 8 of the General 
Clauses Act lends snpport to his view. In 
the result, he decreed the suit as prayed for. 
Thus, the appeal. 


Is the amount claimed correct? 


3. Learned counsel for the appellant 
Mr.U.N.R. Rao though attempted to argue 
that there is a failure of consideration, 
ultimately he did not press the point in view 
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of the ‘categoric ruling of this Court on 


identical issue in С.А. Durgachalam v. 
Jannet Chit Fund (P) 114.1 


4. As regards limitation, learned counsel 
for the appellant argued that section 458-A 
of the Companies Act refers only to the old 
Limitation Act, 1908. It does not make.evenan 
oblique reference to the new Limitation Act, 
1963. Under those circumstances, when the 
old Limitation Act of 1908 was repealed, it 
would follow that it is only the new Limita- 
tion Act of 1963, which isa later Act, that 
will prevail, in view of the fact that where 
оп identical issues there are two Acts, it is 
the later Act that will prevail. It was further 
contended that section 8 of the General 
Clauses Act could have no application 
because that clearly states ‘unless a diffe. 
rent intention appears.’ Here, the fact that 
there is a different intention under the new 
Limitation Act of 1963 is enough to hold 
that the later law will prevail. In support 
of his submission, reliance is placed on 
Mohd. Usmanv. Union of India? Learned 
counsel also cites Vepa Sarathy on Interpre- 
tation of Statutes, second edition, pages 150 
to 152, 


5. For all these reasons, it is urged that the 
decree passed against the appellant is liable 
to be vacated. 


6. Mr. Viswanathan, learned counsel for 
the Official Liquidator, in so far as the 
liability is concerned states that it is conclu- 
ded by C,4 Durgachalam у. Jannet Ghit 
Fund (P) Ltd.! As regards, the question 
of limitation he submits fhat section 458-A 
of the Companies Act is a legislation which 
makes a reference to the old Limitation Act 
of 1908. Опсе the old Limitation Act of 
1908 has been repealed and substituted by 
another Limitation Act, viz., the new Limi- 
tation Act of 1963, the effect of such a 
substitution will be to read into the later 
law. Itis not a statute by incorporation, 
but itis a statute Бу: reference. Therefore, 
whenever section 458-A of the Companies 
Act refers to the Limitation Act, it would 
mean the law on the subject and that parti- 
cular Act. He cites GP. Singh's Interpre- 
tation of Statutes as well as section 8 of the 
General Clauses Act and contends that the 


1. (1977) 90 L.W. 565 


2. (1969) 1S.C.J. 780: (1969) 2 S.C.R. 232: A.LR. 
1969 S.C. 474. 
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principle laid in section 8 of the General 


Clauses Act will govern this case as well. 
Lastly, it is urged inany event the Com- 
panies Act being a special enactment that 
would apply over the general law of the Limi- 
tation Act. с 


7. Waving regard to the above, the only 
questions that arise for our determinationare; 


1. Whether to the extent the appellant is 
paid Rs. 19,5007- there is a failure of consi- 
deration since the promissory note is for 
Rs. 29,000/-. 


(2) Whether the suit is barred by limitation. 


8. As regards the first of the questions, we 
do not have to dwell at length, excepting to 
make а reference to С.А. Durgachalam v. 
Jnnnet Chit Funds (P) Ltd.| Under an 
identical situation the Division Bench of 
this Court held: 


“We are in agreement with the learned 
Judge, that, in the conspectus of events, 
the suit has to beadjudged on the basis 
that the plaintiff has come to court basing 
his relief on the promissory note executed 
by a person who took the prize chit and, 
in lieu thereof executed the promissory 
note for the payment of the future instal- 
ments, admittedly, payable, by him asa 
member of this scheme. Thougha faint 
argument was made by the learned counsel 
for the appellant that the promissory note 
is not supported by consideration, we are 
unable to see any force in it because the 
amount for which the appellant executed 
the promissory note did represent the 
future instalments payable by him as on 
the date оѓ execution. In any event, 
following the decision of this Court in 
Chellaperumal Chetti v. Iayarathnam 
Chettiar ?. we are to hold that the promis- 
sory note is supported by consideration," 


9. As regards limitation only, it requires to 
be dealt with in great detail. Some important 
dates for this purpose are to be noted. 
The last payment made by. the appellant 
towards Ex. А-1 is 19th December, 1968. 
The application for winding up was filed on 
21st January, 1970. The order of winding 
up was passed on 10th April, 1970. The 
1. (1977) 90 L.W. 565. 

x oru 1 M.LJ. 237: 73 L.W. 233: A.LR. 1960 
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present suit forming the subject-matter’ of 
appeal came to be filed on 8th December, 
1972. Reckoning three years period from 


19th December, 1968 would mean the suit 


ought to have been filed on or before 18th 
December, 1971. Section 458-A of the 
Companies Act reads as follows: 


“Notwithstanding anything in the Indian 
Limitation Act, 1908, or in any other law 
for the time being in force, in computing 
the period of limitation prescribed for any 
suit or application in the name and on 
behalf of a company which is being wound 
up by orders of Court, the period from 
the date of commencement of the winding 
up of the Company to the date on which 
the winding up order is made (both 
inclusive) and a period of опе year 
immediately following the date of the 
winding up order shall be excluded". 





As ‘against this, section 15(3) of the new 
Limitation Act of 1963 reads as follows: 


“In computing the period of limitation for 
any suit or application for execution of a 
decree by any receiver or interim receiver ар- 
pointed in proceedings for the adjudication 
ofa person as an insolvent or by any liqui- 
dator or provisional liquidator appointed 
in proceedings for the winding up of a 
company, the period beginning with the 
expiry of three months from. the date of 
appointment of such receiver or liquidator, 
as the case may be, shall be excluded". 


If as per the section, a period of three 
months plus the number of days commen. 
cing from 21st January, 1970 to 10: April, 
1970 are added on, the suit as filed on 
3rd December, 1972 is beyond time. We will 
now have to. determine which of the periods 
has to be applied. Onc thtng cannot be gain- 
said. There is no corresponding provision 
in the old Limitation Act of 1908 to section 
15(3) of the new Limitations Act, 1963 which 
we have extracted above. Under those cir- 
cumstances, when section 458-A of the Com- 
panies Act states ‘notwithstanding anything in 
theIndian Limitation Act, 1908’ two important 
atpccts flow. Firstly, this non-obstante clause 
must be given its full effect. 
to the Indian Limitation Act, 1908, it means 
only the law on the subject. The reason for 
jur holding so will be very clear from the 


When it refers ` 
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following. In other words, section 458-A ofthe 
Companies Act must be construod as havinpl! 
overriding effect over the Limitation Асі. 
That is the purport of the non-obstante clause.[: 
As to what prompted the incorporation of] 
such a provision can be gathered from' 
the report of the Law Commission and from 
the statement of objects and reasons. The 
report of the Law Commission states: 


“It is common knowledge that by the time 
areceiver orliquidator is appointed in 
insolvency or the liquidation proceedings 
and the receiver or the liquidator after 
getting information about the assets and 
liabilities of the estate settles down to the 
task of realising the assets of the estate, 
claims in favour of such estate or company 
get barred to the detrimenr of the persons 
entitled to the benefit of the assets. To 
avoid this hardship, we think it just that in 
respect of suits on behalf of an insolvent or 
a company in liquidation the period bet- 
ween the date of the filing of the petition 
for adjudication or winding up and the 
appointment of receiver or liquidator and 
а period of three months thereafter (to 
enable him to acquaint himself with tbe 
affairs of estate) should be excluded in 
computing the period of limitation for 
suits by or on behalf of an insolvent’s. 
estate or the company. The benefit of this 
. provision shall also ensure to any interim 
receiver or provisional Liquidator” 


The Statement of Objects and Reasons to the 
new Limitation Act of 1963 reads as under: 


«Sub Clause (3) is new. lt is common 
knowledge that by the time a receiver or a 
liquidator is appointed in insolvency or in 
liquidation proceedings and the receiver or 
liquidator after getting information about 
the assets and liabilities of the estate, 
claims in favour of sueh estate or company 
get barred to the detriment of the persons 
entitled to the benefit of the assets. To 
avoid this hardship the sub clause provides 
that the period between the filing of the 
petition for the winding up or adjudication 
and the appointment of the receiver 
including interim receiver) or liquidator 
(including a provisional liquidator) and a 
period of three months thereafter (to enable ° 


him.to acquaint himself with the affairs of 
the estate) should be excluded". 









extent, there is absolutely no 
І But the new Limitation Act of 1963 
|repeals under section 32 as it origionally 
1stood, the Indian Limitation Act, 1908. 
hatis why it isstated, the Indian Limitation 


"talks of computation of limitation for 
Јаву suit or application by any receiver 
lor interim receiver appointed, in proceedings 
[for the adjudication of a person as an 
jinsolvent ог by liquidator or provisional 
Hi Therefore, it has got a wide 
"scope of application in that even cases of 
‘insolvency are contemplated. Section 8 of 
‘4General Clauses Act, 1897 reads thus; 


“83. Construction of reference torepeal- 
ed enactment:—(1) Where this Act, or 
any Central Act or Regulation made after 
the commencement of this Act, repeals 
and re-enacts with or without modifica- 
tion, any provision of a former enactment, 
then references in any other enactment or 
in any instrument to the provision so repealed 
shall, unless a different intention appears, 
be construed as references to the provision 
so re-enacted” 


{Тһегеѓоге, when the Companies Act under 
section 458-A incorporates by reference the 
provisions of the Indian Limitation 
Act, 1908 a repeal of that Limitation Act, 
.|does not affect the Companies Act or the 
provisions incorporated. In this case, there 
jis no question of incorporation of a 
{provision. It has obviously refer- 
[кеа to the law on the subject viz., the Indian 
Limitation Act, 1908. If it is so construed, 
section 458-A of the' Companies Act will 
have to prevail over the Limitation Act of 
1963. The law on the subject has been 
succinctly laid down in G.P. Singh’s ‘Princi- 
ples of Statutory Interpretation’, third edi- 
tion at page 219: 





'**Incorporation of earlier Act into later; 


When an earlier Act or certain of its pro- 
visions are incorporated by reference into 


a later Act, the provisions so incorpora. - 


ted become part and parcel of the later 
Act as if they had been ‘bodily transposed 
into it. The effect of incorporation is 
admirably stated by Lord Esher. M.R: 


- THE MADRAS LAW JOURNAL REPORTS: 


‘If a subsequent Act brings into. itself 
by reference some of the clauses of a for- 
mer Act, the legal effect of that, as has 
often been held.is to write those sections 
into the new Act as if they has been actu- 
ally written in it with the pen, or printed 
init, The result is to constitute the later 
Act along with the incorporated provisions 
ofthe earlier Act, an independent legis- 
lation which is not modified or repealed 
by a modification or repeal of the earlier 
Act. As observed by Brett, J: where a 
statute is incorporated, by reference, into 
a second statute, the repeal of the first 
statute bya third does not affect the second, 
To the same effect is the statement by Sir 
George Lowndes; It seems to be no less 
logical to hold that where certain provi- 
sions from an existing Act have been in- 
corporated into a subsequent Act, no addi- 
tion to the former Act, which is not ex- 
pressly made applicable to the subsequent 
Act, can be deemed to be incorporated in 
it, at all events if it is possible for the 
subsequent Act to function  effectually 
without the addition. Ordinarily if an Act 
is incorporated in a later Act, the intention 
isto incorporate the earlier Act, with all 
the amendments made in it up to the date 
of incorporation. The rule that the re- 
pealor amendment of the Act which is 
incorporated by reference in а later Act is 
notapplicable for purposes of the later 
Actis subject to qualifications and exce- 
ptions", . 


One case that may be usefully referred to in 
this connection is Ham Sarup v. Munshi! 
That was a casein which the Punjab Pre- 
emption Act, 1915 defined ‘agricultural land’ 
by reference to the definition of agricultural 
land as contained in the Punjab Alienation 
of Land Act, 1900. That Punjab Aliena- 
ation of.Land Act, 1900 was repealed by the 
Adaptation of Laws (Third Amendment) 
Order, 1951, The Supreme Court held that 
the repeal of the Punjab Alienation of Land 
Act, 1900, had no effect on the continued 
operation of the Pre-emption Act and this 
expression ‘agricultural land’ in the later 
Act had to be read as if the definition in the 
Alienation of Land Act had been bodily 
transposed into it. The Supreme Court 
observed as follows (at page 560) 


“The problem here raised is dependent 
upon the construction which the several 


1. (1963) 3 S.C.R. 858: А.Т.К. 1963 S.C. 553. 
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provisions which we have set out earlier 
would bear after the repeal of the Punjab 
Alienation of Land Act, 1900. One thing 
is clear and that is that the authority 
which enacted the repeal of the Punjab 
Alienation of Land Act did not consider 
. that Punjab Act 1 of 1913 had itself to be 
` repealed. We shall now consider the effect 
of the repeal of the Punjab Alienation of 
Land Act with reference to each of the 
provisions:—(1) Definition of  'agricul- 
tural land’ under S. 3 (1):— 


"Where the provisions of an Act are incorpor- 
ated by reference in a later Act, the repeal 
Of the earlier Act has, in general, no effect 
, upon the construction or effect on the Act 
in which its provisions have been incorpora- 
ated. The effect of incorporation is stated 
by Brett L.J. in Clarke v. Bradlaugh’. 


‘Where a statute is incorporated by refer- 
ence, into a second statute the repeal of 
the first statute by a third does not affect 
the second.’ 


‚Чп the circumstances, therefore, the repeal 
-œf the Punjab Alienation of Land Act of 
1900 has no effect on the continued operation 
-of the Pre-emption Act and the expression 
-agricultural land in the later Act has to be 
read as if the definition inthe Alienation of 
Land Act had been bodily transposed into 
it." 

In Bajyav. Gopikabai? the following obser- 
vations which are apt for our case is found. 


“Broadly speaking, legislation by referen- 
tial incorporation falls in two categories. 
First, where a statute by specific refer- 
ence incorporates the provisions of another 
statute as of the time of adoption, Second, 
where a statute incorporates by general 
reference the Jaw concerning a particular 
subject as: a genus. In the case of the 
former, the subsequent amendments made 
in the referred statute cannot automatically 
be read into the adopting statute. In the 
case of the latter category, it may be presu- 
med that the legislative intent was to in- 
clude all the subsequeut amendments, also, 
made from time to time in the generic law 
on the subject adopted by general refer- 
ence. This principle of construction of a 





4. (1881) 8Q.B,D. 63. — 
2. (1978) 2 S.C.C. 542; А.К. 1978 S.C. 793. 


reference statute has been neatly summed 
up by Sutherland, thus: 


‘A statute-which refers to the law of a 
subject generally adopts the law on the 
subject as of the time the law is invoked. 
This will include all the amendments and 
modifications of the law subsequent to 
the time the reference statute was enacted 
(vide Sutherland's Statutory Construc- 
tion, Third Edition, Corpus Juris 
Secondum p. 5208also enunciates the same 
principles in these terms: 


Where the reference in an adopting statute 
isto the Jaw generally which governs the 
particular subject, and not to any specific 
statute or part thereof, ......... the refer- 
ence will be held to include the law as it 
stands at the time it is sought to be appli- 
ed with all the changes made from time to 
time, at least as far as the changes are 
consistent with the purpose ofthe adop- 
ting statute.” 


Therefore, construed in the way that we have 
done, we are unable to accept the argument 
of Mr. U.N.R. Rao, who emphasised that 
it is the later law that will prevail. In this 
case, we do not find any contrary intention. 
once the non-obstante clause is given its full 
scope and application Mohd. Usman v. 
Union of India? will equally not be appli- 
cable in view of the above reasoning. 


10. This is besides the question that the 
Companies Act is a special Act while the 
Limitation Act is a general Act. In such a 
case, it is only the special Act that will 
prevail. 


11. For all these reasons, we have no 
hesitation in upholding the judgment and 
decree of the trial Court. The appeal will be 
dismissed with costs. 


12. The learned counsel for the appellant, 
after we pronounced the judgment, prays for 
leave to appeal to the Supreme Court. 
We do not think that thisis а fit case for 
the grant of leave since we have decided the 
case only with reference to the Supreme 


n———— —— ——Ó е 
1. (1969) 1S.C.J. 780: (1969) 2 S.C.R. 232: AIR. 
1969 S.C. 474. 
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Court Rulings arising under. section 8 of 
the General Clauses Act, Hence, leave is 
refused. 


ROS. 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 

Рвеѕвмт:— И. Ratnam, 7. 


Appeal dismissed. 


Mrs. Elizabeth Antony .. Petitioner* 
у. 
М.С.С.С. Loagmore Respondent. 


(A) Tamil Nadu Civil Courts Act (Ш of 
1873), section 29 (1)— Notification— Juri- 
sdiction of the Subordinate Judge and the 
District Judge, to entertain proceedings 
of contertious nature arising under Indian 
Succession Act for grant of Probate or 
Letters of | Administration — Jurisdiction 
concurrent. 


(B) Succession Act (XXXIX of 1925), 
section 211 (i)— Petition for grant of Pro 
bate— Scope— Op position fo the- grant by 
lodging a caveat—Gaveator claiming to 
be an executor under an unprobated will 
— Whether entitled to oppose the procee- 
dings—Scope of proceedings for grant of 
Probate or Letters of Administrator— 
Explained Р 


Section 2 (b)of the Indian Succession Act 
defines the term ‘‘ District Judge" as meaning 
the judge of principal Civil Court cf original 
jurisdiction. Under section 265 ot the Act, 
provision is made for the appointment of 
judicial officers within the district as the 
High Court may think fit to act for the 
District Judge as Delegates to grant probate 
and letters of administration in non-conten- 
tious cases, Under section 264 of the Act, 
Jurisdiction is conferred on Ње District 
judgeto grant or revoke a probate ог 
letters of administration. There is alsoa 
restriction in the powers of the District Dele- 
gate in that the District Delegate can grant 
probate or letters of administration only 
when the deceased at the time of his death 
had a fixed abode. The powers of the District 
Judge on this matter are wider in that the 
District Judge can grant probate or letters of 
administration where the deceased at the 
time of his death had a fixed abode or where 
. any movable or immovable properties аге 


*С.К.Р. No. 5539 of 1983. 18th December, 1984. 
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situate within his jurisdiction. ^ Non-con- 
tentious cases can ordinarily be disposed of 
by the District Delegate under the provisions 
of the Act but when once a contest is raised 
under section 288 of the Act; the matter bas. 
got to be returned for presentation to the 
District Judge. An application for revoca- 
tion of a grant in a non-contentious proceed- 
ing cannot ordinarily be decided by the 
District Delegate as the filing of the applic- 
ation for the revocation itself would raise a 
contest. The non-contentious matter can 
always be referred Бу the’ delegate to the 
~ District Judge. In addition, there is also a. 
difference even on the question of the соп- 
clusiveness of a grant made by the District 
Delegate and the District Judge. Thè con- 
ferment of such limited jurisdiction on the 
District Delegate was not something peculiar 
under the provisions of the Act only, for, 
even in the earlier enactments, the difference: 
in the scope of the jurisdictinn of the Dele- 
gate and the District Judge had been main- 
tained. ‘This led to large scale accumulation 
of work in the District Court апа in turn.. 
legislation in several States was passed with 
a view to enable the High Court to authorise 
any Subordinate Judge or even Munsif to 
take cognizance of, or any District Judge to- 
transfer.to a Subordinate Judge or Munsif 
any contentious proceeding under the Act 
of 1865 and the Probate and Administration. 
Act, 1881. Though originally in this State, 
the Tamil Nadu Civil Courts Act, 1873, was. 
passed no provision for any transfer as such 
had been made therein and this was noticed 
subsequently which led to the passing of 
Act XIV of 1926 which introduced section 29 
in the Tamil Nadu Civil Courts Act, 1873. 
Sub-section (2) provided that tbe District 
Judge may withdraw any such proceedings 
taken cognizance Of by, or transferred to a. 
Subordinate Judge and may either 
dispose of them or transfer them to a Court 


under his control competent to dispose of 
the same. Sub-section (3) provided that 
notwithstanding anything contained in 


section 13, proceedings taken cognisance of 
by or transferred to a Subordinate — Judge 
under the provisions of this section, shall be 
disposed of by him, subject to the law 
applicable to like proceedings, when dispos- 
ed of by tbe District Judge. In this con- 
nection, itis also necessary to refer to two 
notifications conferring jurisdiction on sub. 
courts dealing with such matters. АП Sub- 
ordinate Judges in Madras Province were 
appointed aS ex-officio District Delegates 
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‘within the local limits of their respective juris- 
diction pursuant to a notification by this 
Court under section 265 of the Act. By yet 
another notification under section 29 (1) of 
the Tamil Nadu Givil Courts Act, 1873, all 
Subordinate Judges have been authorised to 
take cognizance of proceedings under the 
Act, which cannot be disposed of by the 
District Delegates. By virtue therefore of 
the notifications so made, the Subordinate 
Judge is invested with the jurisdiction to try 
a proceeding of the nature now under con- 
sideration. By the combined effect of 
section 29 (1) of the Tamil Nadu Civil Court 
Act and the notifications referred to earlier 
the investitute of jurisdiction on the Sub- 
Courts in such matters does not take away 
the jurisdiction conferred on the District 
Judge, so that the District Judge as well as 
the Subordinate Judge will have concurrent 
jurisdiction for trying matters arising within 
the jurisdiction of the District Judge. Under 
section 213 (1) of the Succession Act even 
the right as an executor can be established 
in any Court only if a Court of competent 
jurisdiction had granted probate of the will 
under which the right is claimed or has 
granted letters of administration with the 
will or with a copy or authenticated copy of 
the will annexed. A conjoint reading of 
sections 211 (1) and 213 (1) of the Aet 
shows that, though the executor is the re- 
presentative of a deceased person, such 
representative capacity becomes complete 
only on production of the will and proof of 
execution of the same in a manner known to 
law resulting in the obtaining of the probate 
or letters of administration, as the case may 
be. In this case, even the will relied on 
by the petitioner is not before the Court and 
the Court is called upon to assume that the 
petitioner is an executor under the terms of a 
will not made available. Under those  cir- 
cumstances, reliance placed by the petitioner 
upon section 211 (1) of the Act as justifying 
the opposition of the petitioner to the grant 
of letters of administration in her capacity 
as an executor, cannot be accepted. [Para 5] 


Essentially in the instant case, the proceeding 
is one for the proof of the will and not for 
an investigation into questions of complicated 
and disputed rival claims of title to the 
property dealt with under the will ([Para. 9] 


The petitioner is not in any manner related 
to either Mor Zand therefore she has no 
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interest in impeaching the will, as a heir, 
who would have otherwise taken an interest 
on intestacy. The testis whether the peti- 
tioner would be otherwise entitled to any 
right, which the grant of probate or letters of 
administration, would displace, Applying 
this test, it is seen that the petitioner bas. 
not made out that she has such as interest. 
Therefore the conclusion of the Court below 
that the caveat lodged by the petitioner has. 
to be struck off has to be upheld. [Para. 12] 


Cases referred to: — 


R. Rama Subbarayalu Reddiar v. Rengam- 
mal, i.L.R. (1962) Mad. 1001; (1962) 2 
M.LJ. 318: 75 L.W. 452: А.Т.К. 1962 Mad. 
450; Annammalv. Santagu, (1280) T.L. 
N.J. 471 Ishwardeo Narain Singh v. Smt. 
Kamta Devi, A.L.R. 1954 S.C. 280; In the 
matter of last will and codicil of Smt. N. 
Venkatanarasamma, (1975) 1 M.L.J. 379: 
88 L.W. 253: А І.К. 1975 Mad. 330; M.K. 
Sow bhigi ammal у. Komalangi Ammal, (1928): 
51M.L.J. 382: 22 L.W. 167: ALR. 1928 
Mad. 803, Komalangi v. М К. Sowbhagi= 
ammal, (1930) 59 M.L.J. 529: 32 L.W. 431: 
ALR. 1931 Mad. 37: Meenakshi Achi v. 
Dr. Chidambaram, (1979) T.L.N.J. 119; 
Mrs. Hem Nolini Judnh v. Mrs. Isolyne 
Sarojbashini Bose, &.1.R. 1962 S.C. 1471; 


K. Sarvabhauman, for Petitioner. 


M.R. Narayanaswami, for R. Srinivasan, 
K, Raghunathan and V. Prabhakar, for 
Respondent. 


The Court made the following 


OnborR:—This civil revision petition is dir- 
ected against the order of the Court below 
striking out the caveat filed by the petition -= 
erin O.P. No. 23 of 1980, Sub-Court. Nili- 
girls at Ootacamund, on an application taken 
out in that regard by the respondent herein 
under sections 283 and 284 read with section 
285 of tht Indian Succession Act XXXIX of 
1925 (hereinafter referred to as the Act). The 
circumstances giving rise to the revision 
petition are as follows: 


2. In O.P. No. 23 of 1980, Sub-Court, Nil- 
girls at Ootacamund, the respondent hsrein, 
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claiming to be a beneficiary to the estate of 
‘one Mary Aline Browne who. died on 23rd 
March, 1972, under the terms ої a will stated 
to have been executed by her on 12th March 
1962, has filed an application fot Letters of 
Administration with a copy of the will anne- 
xed. The testatrix Mary Aline Browne was 
the wife of Herbert Evander Browne, who 
was the eldest son of one John Browne. The 
testatrix had a daughter of the name of Zoe 
Enid Browne and she died on 8th October, 
1977. The respondent prayed that he may 
be allowed to prove the will dated 12th 
March, )962 executed by the testatrix in 
common form and had filed an affidavit of 
an attestor of the name of A.D. Dawson, In 
that proceeding. the petitioner and her 
deceased husband had lodged a caveat on the 
ground that Mary Aline Browne did not 
‘execute any will and that the will propound- 
ed by the respondent herein was а fictitious 
and forged one intended to disentitle Zoe 
Enid Browne, daughter of the testatrix, from 
‘Claiming any interest in the estate of her 
mother and also to prevent the petitioner 
from claiming rights under the will of Zoe 
Enid Browne dated 23rd June, 1975 and 
under a deed of gif: stated to have been 
‘executed by her in favour of the petitioner, 
In LA, No. 870 of 1981, the respondent put 
forward the plea that Zoe Enid Browne had 
. at best only a life interest in certain proper- 
ties and had no estate to bequeath and there- 
fore, the petitioner did not have any interest 
ån the estate of the deceased and further had 
Do locus standi to file a caveat. This was 
repudiated by the petitioner on the ground 
that she had such an interest on the basis of 
the will dated 23rd June, 1975, a deed of 
gift stated to have been executed by Zoe Enid 
Browne and also in her capacity as а Trus- 
tee of John Browne Trust of Ootacamund. 


3. Before the Gourt below on behalf of 
the respondent Exs. А-1 to A.8 were marked 
and P,W, 1 and P.W. 2 were examined, while 
on belialf of the petitioner, Exs. B-1 and B-2 
were filed andthe petitioner was examined 
as R.W. 1. Оп aconsideration of the evi- 
‘dence, the learned Subordinate Judge found 
that the petitioner is not in any manner re- 
lated to either Mary Aline Browne or Zoe 
Enid Browne. who were British subjects, that 
the petitioner has not established that she 
has any interest in the estate of Mary Aline 
„Browne either on the stre&gth of the deed of 
gift or even the will dated 23rd June, 1975 


stated to have been executed by Zoe Enid 
Browne in ber favour or in her capacity as a 
Trustee of John Browne Trust of Ootaca- 
mund and that in the absence of proof of 
any interest in the estate, the caveat filed 
by the petitioner ought to be struck out. It 
is the correctness of this order that is chall- 
enged in this civil revision petition. 


4. 1а support of this Civil Revision  Peti- 
tion, tbe learned counselfor the petitioner, 
while not challenging the correctness of the 
factual conclusions, arrived at by the Court 
below, urged two points, The learned 
counsel first submitted that under section 288 
of the Act, the Court below, beinga 
district delegate, having regard to the con- 
tentious nature of the proceedings before it, 
ought to have returned O.P. No. 23 of 1980 
to the respondeut herein with a direction that 
that proceeding should be presented to the 
District Court and that without doing. so, 
had proceeded to consider the same, to do 
which it had no jurisdiction. On the other 
hand, the learned counsel for the respondent 
contended that by virtue of the notification 
under section 29 (1) of the Tamil Nadu Civil 
Courts Act, the District Court as well as the Sub- 
Court have concurrent jurisdiction in matters 
like this and it was therefore unnecessary for 
the Court to have resorted to a return of the 
petition under section 288 of the Act. Re- 
liance in this connection was placed by the 
learned counsel for the respondent upon the 
decision of the Full Bench of this Court 
reported in R. Rama Subbarayalu Reddiar 
v. Rengammal! and Annammal and others v. 
Santagu and others?. 


5. Inorder to appreciate this contention, it 
is necessary to briefly notice the provisions 
of the Act, particularly those relating to the 
grant and revocation of probate of a will or 
letters of Administration. The relevant sec- 
tions are embodied 1n Chapter VI of Part IX 
of the Act. The expression ‘‘District Judge” 
is defined by section 2(bb) of the Act as 
meaning the judge of principal Civil Court 
of original jurisdiction. Under section 265 
of the Act, provision is madefor the appoint- 
ment of judicial officers within the district 
as the High Court may think fit to act for 
the District Judge as Delegates to grant 
probate and letters of administration in non- 


1. LL.R. (1962) Mad. 1001: 75 L.W. 452; (1962) 2 
M.L.J. 318: АЛ.К. 1962 Mad, 450. 


2. (1980) T.L.N.J. 471. 
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'ücontentious cases under section 264 of the 
Асі, Jurisdiction is conferred on the District 
{Judge togrant or revoke a probate. 
for letters of administration. There 
f also a restriction in the powers of the 
District Delegaie in that the District Dele- 
gate can grant probate or letters of adminis- 
tration when the deceased at the time of his 
The powers of the 
District Judge on this matter are wider in 
itbat the District Judge can grant 
probate or letters of administration where the 
{deceased at the time of his death had a fixed 
abode or where апу movable ог immov- 
able properties аге situate within 
his jurlsdiction. Non-contentious cases can 
jordinarily be disposed of by the District 
[Delegate under the provisions of the Act but 
"jben once a contest is raised under section 
1288 of tbe Act, the matter has got to be 
returned for presentation to the District 
jJudge. An application for revocation of a 
jgrant in a non-contentious proceeding cannot 
Jordinarily be decided by the District Dele- 
gate as the filing of the application for the 
jrevocation itself would raise a contest. The 
inon-contentious matter can always be refer- 














laddition, there is also a difference even on 
the question of the conclusiveness of a grant 
Jmade by the District Delegate and the Dis- 
{trict Judge. The conferment of such limited 
jurisdiction on the District Delegate was 
{not something peculiar under the provisions 
fof the Act only, for. even in the earlier 
enactments, the difference in the scope of the 
jurisdiction of the delegate and the District 
Judge had been maintained. This led to 
large scale accumulation of work in the Dis- 
тїсї Court and in turn, legislation in several 
Staies was passed with a view to enable the 
High Court to authorise any Subordinate 
(Judge or even Munsif to take cognizance of 
lor any District Judge to transfer to a Sub- 
ordinate Judge ог Munsif any contentious 
{proceeding under the Act of 1865 апа the 


{Probate and Administration Act, 1881. 
IThough originally in this State, the 
Tamil Nadu Civil Courts Act, 1873, was 


passed no provision for any transfer as such 
|had been made therein and this was noticed 
[subsequently which ledthe passing of Act XIV 
Jof 1926 which introduceed section 29 in the 
]Tamil Nadu Civil Courts Act, 1873. Sub- 
section (2) provided that the District Judge 
{may withdraw any such proceedings taken 
cognizance of by, or transferred to a Sub- 
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ordinate Judge and may either himself dis-! 
pose of them or transfer them to a Court 
under his control competent to dispose of 
the same. Sub-section (3) provided that not- 
withstanding anything contained in section 
13, proceedings taken cognizance of by or 
transferred to a Subordinate Judge under the 
provisions of this section, shall be disposed 
of by him, subject to the law applicable to 
like proceedings, when disposed of by the 
Distrsct Judge. In this connection, it is also 
necessary to refer to two notifications con- 
ferring jurisdiction on Sub-Courts dealing 
with such matters All Subordinate Judges 
in Madras Psovince were appointed as ex- 
officio District Delegates within the local 
limits of their respective jurisdiction pursu- 
ant to a notification by this Court under 
section 265 of the Act Ву yet another noti- 
fication under section 29 (1) of the Tamil 
Nadu Civil Courts Act, 1873, all Subordi- 
nate Judges have been authorised to take 
cognizanee of proceedings under the Act, 
which cannot be disposed of by the District 
Delegates. By virtue therefore of the noti. 
fications so made, the Subordinate Judge is 
invested with the jurisdiction to try a pro- 
ceeding of the nature now under considera- 
tion. By the combined effect of section 29 (1) 
of the Tamil Nadu Civil Courts Act and the 
notifications referred to earlier the investiture 
of jurisdiction on the Sub-courts in such 
matters does not take away the jurisdiction 
conferred. on the District Judge, so that the 
District Judge as well as the Subordinate 
Judge will have concurrent jurisdiction for 
trying matters arising within the jurisdiction 
of the District Judge. Such proceedings in 
this case have been taken in the Sub-Court 
and it is only in conformity with the provi- 
sions of the Code of Civil Procedure to the 
effect that the proceedings should be initiated 
only before the lower court competent to try 
such a proceeding. The aforesaid position 
is clearly established by the decision of the 


Full Bench in А. Rama Subbarayalu Red- 
diar v.  Rengammal! by the following 
observations: 


“It would appear from the wide terms in 
which section 29 (1) of the Madras Civil 
Courts Act is enacted that the Subordinate 
Judge invested with a power under a notifi- 
cation issued thereunder by the High 
Court willhave jurisdiction to hear and 
dispose of not merely contentious procee- 
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- dings relating to the issue of probate or 
letters of administration but other matters 
under the Act as well’ ’. 


6. In Annammal and others v. Santagu 
and others+ the question arose as to pro- 
per forum for an appeal in regard to 
proceedings for the grant of a probate ofa 
will which was presented originally to the 
District Court, but subsequently dealt with 
by the Sub-Court on transfer. The appral was 
sought to be preferred before this Court. An 
objection regarding the maintainability of the 
appeal was raised by the office that 
the proper forum would be only the District 
Court and not this Court. In considering 
this, after referring to the notifications 
issued by the Court under section 265 of 
tbe Act as well as section 29 (1) of the 
Tamil Nadu Civil Courts Act, it was held 
that the effect of the order passed by the 
Subordinate Judge on transfer by the Dis- 
trict Judge is the same as that passed by the 
District Judge exercising the jurisdiction 
under the provisions of the Act and therefore 
the appeal filed before this Court was com- 
petent. This decision again reiterates the 
principle that the District Judges and Sub- 
ordinate Judges, by reason of the notification 
issued by this Court and also under section 
29 (1) of the Tamil Nadu Civil Courts Act, 
have in the matter of entertaining and dis- 
posing of proceedings under the Act, the 
same jurisdiction as wel] as similar powers. 
In view of this, the contention of the learned 
counsel for the petitioner that since the 
proceeding before the Subordinate Judge was 
a contentious proceeding in that acaveat had 
been lodged or entered by the petitioner, the 
Subordinate Judge, should have transferred 
the proceedings to the District Judge since 
as a District Delegate, the Subordinate Judge 
was not competent to enter upon and hear 
the matter, cannot be accepted. 


J. The learned counsel for the petitioner 
next contended that by reason of the will of 
Zoe Enid, Browne stated {о have been 
executed by her on 23rd June, 1975, 
the petitioner had in her an interest sufflcient 
in law to justify her opposition to the grant 
of the letters of administration by lodging a 
caveat and that the court below was in 
error ín holding contra. Reliance in this 
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connection was placed by the learned counsel 
for the petitioner upon section 211 (1) of 
the Act as well as some decisions. Оп the 
other hand, the learned counsel for the 
respondent drew attention to the evidence of 
the petitioner, examined as R.W. 1, to the 
effect that the petitioner had filed the caveat 
only on the strength of her interest under the 
terms of the will of Zoe Enid Browne and 
pointed out that even the will had not been 
produced before the Court to show some in 
terest in the petitioner which would enable her 
to lodge a caveat in opposition to the applica- 
tion for the grant of letters of administra- 
tion made by the respondent and that the 
petitioner cannot claim any interest relying 
upon section 211 (1) of the Act, as an execu- 
tor under a will not produced and proved. 
Drawing attention to the scope of the procee- 
dings for probate or letters of administration, 
the learned counsel for the respondent con. 
tended that the enquiry is restricted to the 
disposing state of mind as well as the dispos- 
tion by will and any caveat should also be 
confined to the scope of the petition and 
should not be allowed to be converted into 
a Suit for resolving disputed questions of 
title. Reliance in this connection was placed: 
on the decisions of the Supreme Court in 
Ishwardeo Narain Singh v. Smt. Ката Devi 
and others? and Will and Codicils of 
Venkata Магагатта?. Referring to the nature 
of the interest which would justify the lodg- 
ing of a'caveat, the learned counsel for the res- 
podent submitted that the petitioner has not 
satisfied the test of displacement of any inter- 
est of hers by the grantand therefore, the 
Court below was right in striking out the 
Caveat iodged by the petitioner. Reference 
in this connection was made to the decisions. 
іп M. К Sowbagiammal and another v. 
Komalangi Ammal By Guardian Kandaswami 
Chetti and auother*, Komalangi (minor) By 
her father and Guardian Kundasmai Chettiar 
v. М.К, Sowbhagiammal and another’, affir = 
ming the decision in M. K. Sowbahagimmal 
and another v. Komalangi Аттаць у Guardian 
Kandasami Chettia, Meenakshi Achi aid 
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others v. Dr. Chidambaram and others; 
affirmed by a Division Bench of this Court in 
С. V. C. Т. К. Ranganathan Chettiar 
v. R.M. Meenakshi Achi and others? 
Even on the assumption that the petitioner 
сап Бә regarded as a person having some 
interest under the terms of the will dated 
23га June, 1975 stated to have been executed 
by Zoe Enid Brown, the learned counsel 
would further submit that such an interest 
can be recognised by the Court only in a 
manner known to law and in the absence of 
proof of execution of the will and nature of 
interest claimed by the petitioner she can- 
not contend that as a person securing an 
interest thereunder she must continue to be 
permitted to oppose the proceeding for the 
grant of letters of administration by a caveat 
lodged by her. Reference in this connection 
was made to the decision of the Supreme 
Court in Mrs. Hem Nolini Judah (since dece- 
ased) and after death her legal Represenia- 
tive t rs. Mariean Wilkinson Mrs. Isolyne 
Sarojbashini Bosc and others. 


8. The petitioner, examined as RW |, in 
the course of her cross-examination admitted 
that she was not in any manner related to 
date John Browne ог Mary Aline Browne or 
Zoe Enid Browne. She would also furtber 
admit that even her husband was not related 
to either Mary Aline Browne or Zoe Enid 
Browne. However, she stated that she һаа 
lodged a caveat only on the strength of the 
will of Zoe Enid Browne and further that 
she has not obtained any probate or letters 
of administration in relation to that will. 
The will dated 23nd June, 1975 has also not 
been produced by the petitioner before 
ithe Court and there is по knowing whether 
As an executor appointed under that will, the 
petitioner can claim to be a representative 
.of Zoe Enid Browne and interested аз such. 
‘So, the reliance placed upon section 211 (1) 
of the Act would not in any manner assist 
the petitioner to lodge a caveat on the foot. 
ing tbat she is an executor under a will 
«which is not produced before the Court. Fur- 
ther, under section 213 (1) of the Act even 
-the right as an executor can be established 
in any court, only ifa court of competent 
jurisdiction had granted probate of the will 
“under which the right is claimed or has 
granted letters of administration with the will 
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or with a copy or authenticated copy of the 
will annexed. A conjoint reading of sections 
211 (1) and 213 (1) of the Act shows that 
though the executor is the representative of 
a deceased person. such representative 
capacity becomes complete only on produc- 
tion of the will and proof of the execution 
of same in a manner known to law resulting 
in the obtaining of the probate or letters of 
administration, as the case may be. In 
this case,even the will relied on by the 
petitioner is not before the Court апа the 
court is called upon to assume that the peti- 
tioner iS an executor under tbe terms ofa 
will not made available. Under those cir- 
cumstances, reliance placed by the petitioner 
upon section 211 (1) of the Act as justifying 
the opposition of the petitioner to the grant 
of letters of administration in her capacity 
as an exccutor, cannot be accepted. 


9. In this connection, it is also necessary 
to determine the scope of the proceedings 
for the grant of probate or letters of admin- 
istratlon. Essentially, the proceeding is one 
for the proof of the will and not for an 
investigation into questions ‘of complicated 
and disputed rival claims of title to the pro- 
perty dealt with under the will. In Iswardeo 
Narain Singk о Smt. Kamata Devi and 
others!‘ the Supreme Court pointed ош 
that the Court is probate is only concerned 
with the question as to whether the document 
put forward asthe last will and testament 
of a deceased person was duly executed and 
attested in accordance with law and whether 
at the time of such execution the teastator had 
sound disposing mind but that the question 
whether a particular bequest is good cr bad 
is not within the purview of the probate 
court. In Ји ге Last Will and Codicil of 
Venkata Narasamma, ? a Division Bench of 
this Court considered the scope of the pro- 
ceedings for the grant of probate and it was 
pointed out that in such proceedings, the 
caveator will not be entitled to raise title in 
himself to the whole or any part of the 
estate of the deceased and that the title of 
the testator or the testatrix, as the case may 
be, to the whole or any part of the property 
forming the subjectmatter of disposition, is 
entirely and necessarily outside the scope of 
probate proceedings, as these quesrions can 
be settled only by a regular suit. Further 
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it was pointed out that by the entry of caveat 
the position of a caveator is no better and 
a proceeding for probate cannot be aod 
should not be allowed tobe converted 
into a suit for resolving disputed title. 
Considering the stand taken by the petition- 
er in the light of the will stand to have been 
executed by Zoe Enid Browne on 23rd June, 
1975, it is Obvious that the petitioner is 
attempting to set up in Ferself title to certain 
properties which, according to her, belonged 
to Zoe Enid Bronwe and had been bequea- 
thed to her under a will. [his precisely is 
not the scope of the proceedings commenced 
by the respondent and the petitioner caunot, 
therefore be heard to contend or put forth 
rights to the property under the will stated 
to have been executed by Zoe Enid Browne 
in opposition to the relief of grant of letters 
of administration made by the respondent in 
- the proceedings initiated for that purpose 
before the court below. 


10. Apart from this, there is one other 
aspect with would also establish that the 
petitioner cannot claim that the caveat lodged 
should notjhave been struck offin the manner 
done by the Court below and that relates 
to the question whether the petitioner as a 
caveator had the necessary interest. It has 
already been noticed that the petitioner is 
notin any manner related to either Mary 
"Aline Brown or Zoe Enid Brown and there- 
fore, she has no interest in impeaching the 
will, as a heir, who would have otherwise 
taken an interest on intestacy. The test is 
whether the petitioner would be otherwise 
entitled to any right, which the grant of 
probate or letters of administration, would 
displace. Applying the test, it is seen that 
the petitioner has not made out that she has 
such an interest. Indeed, it is pointed out by 
Venkatasubba Rao. J., in M.K. Sowbagi- 
ammal.and another v. Komalangiammal Бу 
guardian Kandaswami Chetti and anorher! 
that in every case, it must be shown that the 
caveator, but for the will, would. be entitled 
to a right of which, that will deprives him. 
While so holding the learned Judge has pre- 
faced it by the following observations at 
page 383: 

йлн I am asked to go into the question 

of the ownership of these jewels and declare 

by my judgement, that the deceased was 


en A ARR E ы ACSA SSCS 


р. (1928) 54 M.LJ. 382: 27 L.W. 167: ALR. 
1978 Mad. 803. 


: not the owner and that his will in regard to 
them is  inoperative. Two things I 
regard to be clearly settled by authority, 
firstly, that the interest alleged is not an 
interest as would support а caveat, 
secondly, that a Probate Court does not 
decide questions of title in regard to the. 
property disposed of by the Will”. 


11. After so stating, the learned Judge prox 
ceeds to observe as follows at page 386.— 


“The function of the court of probate is. 
to decide whether the will propounded is 
the last will of the testator and whether 
the right to represent the estate may be 
conferred upon the applicant. The court 
of probate does not profess to decide the 
disputed title to every item of property 
mentioned inthe will. If a testator dis- 


poses of, say, 15 items of property and 10: 


different claimants appear before the Court, 
each claiming one of them as his own, is 
the court to postpone the decision on the 
validity of the will and on the representa- 
tive character of the applicant, until it 
decides the disputed ownership of the 
various items? By delaying the grant, seri = 
ous injury may be caused to the estate, 
there being none during this interval to 
represent it. Then, again, innumerable 
persons, each with his grievance, may come 
to oppose the grant, from one who claims 
a property worth some lakhs, -down to one: 
who sets up title to a property worth a pal- 
try sum. Itis certainly not to be expect- 
ed that the application is to be decided in 
the presence of each one of these claimants.. 
If. then, the scope of a testamentary pro- 
ceedings is correctly understood, no difficu-- 
lty can arise. Can the executor to whom 
probate is granted, on the strength of that 
probate, recover property which is not the: 
testator's? Does the probate confer on 
the executor right to property to which he 
is otherwise not entitled? Ifit is remem-- 
bered that these questions ought to be 
answered in the negative, it does not in 
the least matter, what the properties are,. 
which the testator professes to treat as his. 
own and to dispose of by his will. The 
remarks I have made apply 
applications for letters of administration. 
In dealing with the question has the cavea-- 


tor the nevessary interest; the test is, does. 


the grant displace any right to whieh the 


caveator would otherwise be entitled? If 


so, he has such an interest, if not, he has. 
. not. An heir on intestacy has ап interest: 
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in impeaching the will; for, but for the 
will, he would succeed to the property. A 
legatee under a previous will has a similar 
interest; for, he'is interested in establish. 
ing the validity of that will and impeach- 
ing the validity of the later will 
which deprives him. of the benefit. 
A reversionary heir under the Hindu Law 
has such an interest; for, normally, a 
widow has only a limited estate and the 
reversioner is interested in impeaching a 
will, which professes to enlarge that inter- 
est, or again, which purports to confer 
upon her rights to make an adoption 
(See Brindaban Chandra Saha у. Sur. 
eswar Sahat. But in every case it 
must be shown that the caveator butfor the 
will would be entitled to a right of which 
that will deprives him. 2 


12. This decision was appealed against in 
Komalangi Ammal (minor) By her Father 
and Guardian Kandasami Chettiar у. М.К. 
Sow bhagiammal ang another?. In 
the course of that judgment Ramesam, J. 
adverted to the claim of ownership made to 
certain jewels dealt with in the will and it 
was pointed out to be not an interest in the 
estate of the deceased as her right to tbe 
jewels cannot be affected whether the will is 
genuine or not. Cornish, J., in the course 
of his judgment stated that the interest 
entitling a person to lodge a caveat must be 
an iuterest in the estate of the deceased, that 
‘is to say, there must be no dispute as to the 
title of the deceased to the estate, but that 
the caveator in that case was alleging that 
the jewels which tbe testator bad disposed of 
in the will are her own property thereby 
setting up а title adverse to the — testator's 
title to the property апі therefore, it is 
impossible to say that she had an interest 
in the deceased’s estate when she claimed that 
the property in question did not form 
part of the estate of the deceased. 
Padmanabhan, J, reiterated the aforesaid 
principles inMeenakshmi Achi and others 
v. Dr. Ghidhambaram and others?, and that 
decision was affirmed by a Division Bench 


in Ranganathan Chettiar and othersv. R.M. 
Meenakshi Achi*. Applying the aforesaid 
principies to the facts of petitioner by lod- 
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ging a caveat, is attempting — to protect her 
own title to the properties on the strength 
of the will of Zoe Enid Browne stated to 
have been executed by her on 23rd June, 
1975 in opposition to the disposition under 
the will dated 12th March, 1962 stated to 
have been executed by Mary Alive Browne. 
Indeed, it is seen from the objections filed: 
by the petitioner that she desires the Court 
in these proceedings to uphold her title to: 
certain properties on the strength of a gift as 
well asa deed of trust. As pointed out 
earlier, having regard to the scope of the 
proceedings, the petitioner cannot be permite 
ted to do so, for to recognise the interest 
claimed by the petitioner would tantamount 
to accepting that those properties did not 
form part of the estate of the deceased testa e 
tiix in respect of whose wili, the letters of 
administration have been sought for. Since 
the petitioner was not in any mauner related 
to the deceased testatrix, there is no question 
of her claiming any interest in the estate of 
{йе deceased in her capacity as heir, but for 
the will dated 12th March, 1962. Equally the 
petitiones has not placed before the Court the 
will dated 23rd June 1975 stated to have been 
executed by Zoe Enid Browne to establish 
that under the will dated 12th March, 1963 
stated to have been executed by Mary Aline 
Browne, some interest given to the petitioner 
under the will dated 23rd June, 1975 of Zoe 
Enid Browne, is liable to be in any manner 
affected or otherwise displaced, by the grant 
of letters of administration in respect of the 
will dated 12th March, 1962 stated to have 
been executed by Mary Aline Browne. Hav- 
ing regard to these considerations, the peti- 
tioner cannot be stared to have satisfactorily 
established that she has a caveatable interest 
justifying ber opposition to tbe proceedings 
initiated by the respondent herein for the 
grant of letters of adminislration of the will 
dated 12th March, 1962 alleged to have been. 
execnted by Mary Aline Browne. 


13, Earlier, ıt has been seen how the pett- 
tioncr has not even produced the will on the 
strength of which she claims to have an inter- 
est in the estate of Mary Aline Browne to 
justify her lodging а caveat. Even if it can 
be assumed that Zoe Enid Browne executed 
such a will in favour of the petitioner as 
claimed by her on 23rd June, 1975 there 
would be an insuperable difficulty in the way 
of the petitioner persuading the Court as 
accept her case that she has some interest as. 
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an executor or evenas a legatee. In the 
course of the evidence of the petitioner in, 
her cross-examination, she had admitted that 
she had not obtained any probate or letters 
of administration with reference to the will 
dated 23rd June 1975 stated to have been 
executed by Zoe Enid Browne. Section 213 
of the Act would, under thuse circum- 
stance stand in Бег мау for no 
right as ап executor or a legates can 
be proved, unless probate or letters of admi - 
nistration of the will, under which such right 
is claimed has been obtained. Interpreting 
the scope of this section the Supreme Court 
in Mrs. Nolini Judah (Since deceased) and 
after her legal Representati e Mr. Marcan 
Wilkinson v. Mrs. Isolyne Bose and others, 
pointed out that the section does not say 
that no person сап claimas а legatee 
ог as an executor unless he obtains 
probate or letters of administration of the will 
under which he claims; but that no right as 
an executor or legatee can be established in 
any court of Justice, unless probate or 
letters of administration, have been obtain- 
ed ofthe will, under which the right, is 
claimed and therefore, whosoever wishes to 
establish that right, whether it be a legatee 
„ог an executor himself or somebody else, 
who might find it necessary in order to 
establish the right of some legatee or executor 
from whom he right have derived title, be 
cannot do so unless the will under which the 
right as а legatee or executor is claimed, 
has resulted in the grant of a probate or 
letters of | administration. It is therefore 
clear that if the petitioner wishes to establish 
her right either as alegatee or as executor 
undsr the will dated 23rd June, 1975 stated 
to have been executed by Zoe Enid Browne, 
-she can do so only by obtainiug a probate ог 
letters of administration and without that, 
the Court cannot counteuance rights projected 
‘by her either as executor or as legatee, in 
view of the provisions of section 313 of the 
Act..Thus, on a consideration of the nature 
.of the interest of the petitioner as well as the 
-objections raised by her and the non-obtain- 
ing of a probate of the will dated 23rd June, 
1975 stated to have been executed by Zoe 
Enid Browne the petitioner cannot claim to 
be a person who has a caveatable interest in 
the estate of the deceased  testratrix Mary 
Aline Browne, in respect of whose will, pro- 
ceedings for the letters of administration have 
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„amount was accordingly 
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now been taken by the respondent, On a 
careful consideration of the entire matter the 
conclusion of the court below. that the caveat 
lodged by the petitioner has to be struck off 
is quite correct and has to be upheld. There 
is no illegality or irregularity in the order so 
passed by the Gonrt below. No other point 
was urged. Consequently, the civil revision 
petition fails and is dismissed wth costs. 


R.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


PagsENT:—$. Nainar Sundaram, J. 
Mohammed Abdalla .. Petitioner* 


—————€ — 


у. 
P.M. Abdul Rahim .. Respondent, 


Civil Procedure Code (V of 1908), sections 
ІЗ (a) (b) (с), 44-A (I) and (2)—Defend ant 
taking a loan from plaintiff to be repaid 
within 3 months —Failure to pay—Action 
filed in Court at Kualalampur in Malaysia 
—Court outside India—Decree obtained— 
Executability of the same in Indian Courts 
— Suits of personal nature—jurisdiction 
of foreign Courtsto decree such suit—“ Judg- 
тел?”— When said to be given on merits. 


The defendast had borrowed a sum of money 
from the plaintiff on Ist June, 1976 - promi- 
sing to repay the same in 3 months, The 
defendant failed to so pay in spite of repeated 
demands and was recalcitrant. Thereupon 
the plaintiff filed Civil Action No. 1935 of 
1981 in the Sessions Court at Kualalampur 
in Malaysia in October, 1981, Summons in 
the action were Served twice on the defendant 
in October—November, 1981, After the 
service of the first summons, the defendant 
passed on а letter of 28th October, 1981 
acknowledging receipt of ihe summons and 
the statement of оаа apnexed thereto and 
conseating toa judgment being passed against 
him for Rs, 13, 420. A decries fore the 
passed. When he 
gave the letter of consent and at all the 
relevant dates the defendant wasa resident 
of Kualalampur. The decree-holder took 
out execution in the Court of the District 
Judge, East Thanjavur. ‘The judgment-debtor 
resisted the execution alleging that the 
foreign judgment was not passed by a Court 
of competent jurisdiction since he was nota 


—<$< $< MM 
*С.К.Р, No. 4281 of 1984, 19th December, 1984, 
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is during the lifetime of the father-in-law 
and when he isin possession of the copar- 
сепагу property. Under section 22 the lia. 
bility arises after the lifetlme of the father- 
in-law and a widowed daughter-in law claims 
maintenance as a dependant. The claim is 
made against the heirs inheriting the property 
of her deceased father-in law. It is immaterial 
whether the property inherited by the heirs 
was coparcenary or self-icquired property of 
the deceased. From the above analysis of 
section 19 and 22 it is obvious that the plea 
that no statutory liability is created under 
‘section 22 and the liability is created only 
under section 19 has to be straightaway. 
rejected, The statutory liability created 
ander sections 19 and 22 are invoked by the 
widowed daughter-in-law at different points 
of time against different persons and in 
‘different capacities. When there is a statu- 
tory liability for the father-in-law to main. 
tain his daughter-in-law his heirs inheriting 
his property are automatically liable to main- 
tain the widowed daughter.in-law. No 
statutory provision is required to cover such 
a contingency. The plea that section 22 
was enacted to cover only such a contingency 
is not warranted by a plain reading of 
section 22. Such an interpretation unduly 
narrows the scope of section 22, which is not 
“Су "n 
warranted by the language employed ín 
section 22. [Para. 8] 


Cases referred to :— 


N. Appavu Udayan v. Nallammal, (1948) 
1 M.L.J.110: LL.R. (1949) Mad. 16: 61 
L.W. 101: A.LR. 1949 Mad. 24; Mukta Bai 
v. kamalaksha, A.LR. 1960 Муз. 182. 
Ust. Rupa Guantiani у. Msi. Sriyabati, 
A.I.R. 1953 Orissa 28x 


R. Srinivasan, for Appellant 


Е, Raghunathan, for Respondents 2 to 6 
V. Sridevan, for 1st Respondent. 


The Court delivered the following 


JUDGMBNr.— The second defendant is the 
appellant. The plaintiff and defendants 3 to 
8 аге the respondents. The suit properties 
originally belonged to one Sambamurthi 
Iyer, He had a son by name Halasyam Iyer 
and a daughter, the first defendant herein. 
Plaintiff is the wife of Halasyam Iyer, who 
pre-deceased his father Sambamurthi Lyer. 


M.bL.T.— 7 
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The first defendant died during the pendeucy 
of the suit and defendants 2 to 8 are added as 
the legal representatives of the deceased 
first defendant. Though the plaintiff contend- 
ed in the earlier suit O.S. No. 21 of 1963 ou 
the file of the District Munsif's Court, 
Mayuram, that the properties were the joint 
family properties and Sambamurthi Iyer was 
not the exclusive owner and not competent to 
execute a will іп respect of all his properties 
the suit ultimately went against her as a 


result of the decision of this Court is A.S 
No. 19 of 1968. 
2. The plaintiff'S present case is that she 


was bonnd to be maintained by her father-in- 
law during his lifetime and even if it is heta 
to be only a moral obligation, on his death 
it ripened into a legal liability and is capa. 
ble of being enforced against the estate of the 
said Sambamurthi Iyer, now in the hands of 
the first defendant, as a result of the will ex- 
ecuted by Sambamurthi Iyer. According to 
the plaintiff the estate of Sambamurthi Iyer 
is capable of yielding a net annual income 
of not less than 500 kalams of paddy worth 
of Rs, 15,000. and the house at Mayuram 
and other non-agricultural properties will 
yield an annual incoms of Rs. 2,500. The 
plaintiff has claimed past maintenance at the 
rate of Rs. 500- per month for a period of 
nine Months and future maintenance at the 
same rate of Rs. 505- per month with a 
charge on the B Schedule properties. 


3. The defence is that the properties were the 
self acquired properties of. Sambamurthi Iyer 
andthere were no co-parcenary properties on 
the date of his death and the said Sambamn- 
rtbi Lyer executed a will in favour of the first 
defendant and the will does not provide for 
any obligation on the part of the first defen- 
dant to maintain the plaintiff and the entire 
estate will yield only a net income of 
Rs.5000- and the claim for maintenance at 
the rate of Rs. 500- per month is excessive. 


4. The trial Court held that (1) the plain- 
tiff, who is the daughter.in-law of Samba. 
murthi Iyer, is a dependant and (2) she has 
not inherited any share in the estate of the 
deceased and by virtue of section 22 of the 
Hindu Adoptions and Maintenance Act 
1956, the liability to maintain the dependant 
from the estate of the deceased continues, (3) 
the expression ‘‘heir’’ as used in section, 22 
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includes all those on whom the estate ‘of the 
deceased devolves whether on intestacy or by 
means of a testamentary instrument like a 
will,and whoever gets the estate of the 
deceased o1 a part of it, must in proportion 
get aloug with ita cotresponding obligation 
or burden of maintaining the dependants of 
the deceased and as the defendants are in 
possession and enjoyment of the estate of 
Sambamurthi syer, by virtue of section 22 
they are liable to maintain the plaintiff. 


5. Considering the extent of the lands and 
the income, the trial Court awarded past 
maintenance for a period of nine months at 
the rate of Ks. 100/- per month and fature 
maintenance at the rate of Rs. 2007- per 
month with a charge on the B Schedule pro- 
perties. Against this decree and judgment of 
the trial Court the second defendant has 


preferred the present appeal. 


6. The on tentions of the learned counsel 
for the second defendapt-appellant may be 
summarised as under: Under section 19 of 
the Hindu Adoptions and Maintenance Act, 
1956, the liability of the father-in-liw. to 
maintain the widowed daughter-in law arises 


only if he is ın possession of coparcenary 
arises when the 


property. No liability | 
father-in-law is not in possession of 
coparcenary property. The statutoryliabi- 


lity of the father-in-law to maintain the 
widowed daughter-in-law in the event of his 
having coparcenary property passed оп his 
death to the heirs inheriting his property. 
This is what is provided under section 22. 
If there is no statutory liability for the 
father-in-law to maintain bis widowed 
daughter-in-law the heirs taking his property 
cannot be saddled with any such obligation. 
Section 22 does not create any independent 
statutory obligation for the father-in-law to 
maintain the widowed daughter-in-law. 
The statutory obligation js created only 
under section 19 and if he dies leaving по 
cophrcenary property his heirs inheriting 
his property are under no legal obligation 
to maintain the widowed daughter-in-law. 
A harmonious construction of sections 19, to 
22 can only lead to such an interpretation. 
Otherwise we see the anomaly of a father -in- 
law having no сорагсепагу property and 
baving no legal obligation to maintain his 
widowed daughter-in-law during his lifetime 
and yet, after his deatb, his heirs taking his 
property are statutorily made liable to main- 
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tain the daughter-in-law. Тһе legislature 
would not have intended such an anomalous 
situation and an interpretation leading to an 
illogical conclusion should not be favoured. 
It follows that as the father.in-law died 
without leaving any coparcenary roperty,,. 
his heirs inkeriting his self-acquired pro- 
perty, namely the appellant, is under no 


obligation to maintain the widowed daughter - 
in-law. 


7. The contentions of the learned counsel 
for the respondents can be ‘summarised ay 
under: As laid downin a decision of this 
Court reported in N. Appavu Udayan and 
another v. Nallammal! and a decision of the 
Orissa High Court reported in Mst. Rupa 
Guantiani and another v. Mst. Sriyabati* 
under the old traditional Hindu taw moral 
obligation of the father-in-law to Maintain 
his widowed daughter-in-law out of his self- 
acquired property ripens into a legal obliga- 
tioa after his death and this is sought to be 
given effect to by sections 19 to 22 of the 
Hindu Adoptions and Maintenance Act. 
1956. Section 19 creates a statutory liabi - 


lity on the father-in-law during his lifetime 
while section > 


Я 22 creates the  liabilit 
on his death When his heirs dolere 
his propert/es. The contention that the 


liability is created only under section 19 and 
section 22 can be invoked only when there is 
a pre-existing liability under section 19, 
cannot be accepted. Ia support of this 
contention the learned counsel also relied on 
a decision of the Mysore High Court rep-rted 
in Mukta Bai and others у. Kamalaksha 
and others.? | 


8. Section 19 casts a statutory liability on, 
the father-in-law not having coparcenary 
property to maintain his widowed daughter 
in-law, Section 22 provides that a dependant} 
of a male or a female deceased Hindu, who! 
bas not obtained any share in the estate ot 
the deceased dying after the commencement 
of the Act, is entitled to maintenance from}: 
those to whom the estate of the deceased) 
person has passed. Thus section 22 (1) 
creates a right in favour of a dependant to! 









1. (1948) 1 M.LJ. 110 LL.R. (1949) Mad. 16: 6h 
L.W. 101: A.LR. 1949 Madras 24. 


2. A.J.R. 1955 Orissa 28. 
€. A.LR. 1960 Mysore 182. 
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be maintained out of the estate of а person 
who dies after the commencement of the Act, 
For a person to be maintained out of the 
estate of the deceased the two requirements 
under section 22 (1) are (a) the person claim- 
ing maintenance must be a dependant of the 
deceased and (5) the deceased should have 
died after the commencement of the Act. 
Section 21 defines ‘‘dependants’’ and а 
widowed daughter-in-law is a dependant of 
her deceased father-in-law. Thus, sections 
19 and 22 create two different kinds of liabi- 
lities on the father-in-law to maintain his 
widowed daughter-in-law at two different 
points of time. Under section !9the liability 
is during the lifetime of the father-in-law 
and when he is in possession of coparcenary 
property. Under section 22 the liability 
arises after the lifetime of the father-in-law 
and a widowed daughter-in-law claims main- 
tenance as a dependant. The claim is made 
against the heirs inheriting the property of 
her deceased father-in-law. It is immaterial 
whether the property inherited by the heirs is 
coparcenary property or self-acquired pro- 
perty of the deceased. From the above an- 
alysis of sections 19 and 22 it is obvious 
that the plea that no statutory liability is 
created under section 22 and the liability 
is created only under section 19 has to be 
straightaway rejected. The statutory lia- 
bility for maintenance created under sections 
19 and 22 are invoked by the widowed 
daughter-in-law at different points of time 
against different persons and in different 
capacities. When there is a statutory liabi- 
lity for the father-in-law to maintain his 
widowed daughter-in-law his heirs inheriting 
his property are automatically liable to main- 
tain the widowed daughter-in-law. No 
statutory provision is required to cover such 
a contingency. The plea that section 22 was 
enacted to cover only such a contingency is 
not warranted by a plain reading of section 
22. Such an interpretation unduly narrows 
the scope of section 22, which is not 
warranted by the language employed in 
section 22. The decision of the Mysore 
High Court in Mukta Bai and others v. 
Kamalaksha and others! relied on by the 
learned counsel for the respondent fully sup- 
ports the above rpreetintation. In view of 
the decision in A.I.R. 1961 Punjab 288 the 
defendant's liability is not excluded by use 
of the expression "*heir'f in section 22. Тһе 
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finding of the trial Gourt that the defendants 
аге ın possession and enjoyment of the estate 
of Sambamurthi Iyer and by virtue of section 
22 of the Hindu Adoptions and M aintenance 
Act, 1956, they are liable to maintain the 
plaintiff who is a dependant of Sambamurthi 
Iyer, has to be confirmed. 


9. The next question for consideration is 
regarding the quantum of maintenance. 
Learned counsel for the appellant contended 
that the rate of maintenance awarded by 
the trial Court is excessive and unreasonable. 
Learned counselfor the respondent, who has 
also filed a memorandum of cross-objections, 
contended that even the maintenance awarded 
by the trial Court is toolowand it should 
be further increased 


10. Accordingto the plaintiff, the agrieul 

tural lands would yield a net annual incom’ 
of Rs. 15,000/- and the house at Mayuram 

and other non-agricultural properties will 
yield an annual net income of Rs. 2,500/- 
The contention of the defendants is that 
in the earlier suit the Commissioner 
appointed has submitted a report giving 
the average income from the properties at 
Rs. 4,000/- to Rs. 5,0007- As -the price 
of agricultural commodities have gone up 
and as the urban property is fetching a higher 
rate of rent, the trial court's estimate that 
the net income can be arrived at Rs. 7,500/- 
cannot be stated to be excessive or unreason- 
able. The plainsiff is the only person to be 
maintained as on date from the estate of the 
deceased. Her only daughter had been given 

in marriage and her son-in-law is stated to 

be well placed in life. The plaintiff is 
accustomed to ordinary way of living and 
considering the net income of the properties, 
the trial court awarding future maintenance 
at the rate of Rs. 200/- per month and past 
maintenance at the rate of Rs. 100/- per 
month fo rnine months, appears to be quite 
reasonable and does not call for any inter- 
ference by this Court. 


11. In the result appeal as well as the 
memorandum of cross-objections stand dis- 
missed. The parties to bear their own costs. 
The Court fee payable on the memorandum 
of cross objections fiiled in forma pauperis 
has to be borne by the plaintiff-first respon- 
dent. 

R.S. 


Appeal dismigsed , 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


{Special Original Jurisdiction) 
Рвеѕвм::— S. Nainar Sundaram, F. 
C. S. Narayanaswamy Iyer .. Petitioner* 


у. 


The District Revenue Officer, Thanjavur 
and another Respondents. 


Tamil Nadu. Agricultural Lands Record of 
Tenancy Rights Act (X оў 1969), section 
7—Reyision 10 the District Revenue 
2 fficer filed in time—Papers returned— 

e-presented after a delay of 18 months— 
Rejected on the ground of delay in re-pre. 
sentation— Order quashed. 


Held.—' The fact remains that there was a 
regular revision preferred within time and 
returned for rectification 


the same was 
and the same was  re-presented on Ist 
December, 1980. It was not as if the 


petitioner had no valid reason to explain 
the delay in re-presentation. He ventured 
to offeran explanation by a subsequent 
petition which however proved abortive on 
a technical ground that the application to 
condone the delay after orders had come to 
be passed in the revision itself was not main- 
tainable. The reasons offered for the delay 
in re-presentation are not totally un.convinc- 
ing. Itis claimed that thc counsel who was 
in charge of the case of the petitioner left 
the locality and shifted his practice to some 
other placc It is only a question of con- 
doning the delay in re-presentation and the 
explanation offered cannot bc eschewed as 
an-acceptable. Further there is no indication 
in the impugned order that any perticular 
time was prescribed for re-presentation of 
the papers in revision. If there was a delay 
'n re-presenting the said papers within any 
prescribed time, interests of justice required 
ihat the petitioner ought to have been called 
upon to explain the delay andif there had 
been a failure to do so, then, there would 
have been a warrant to reject the revision. 
This salutary principle has not been 
applied by the first respondent and this has 
practically resulted Ina miscarriage of jus- 
ticec. The revision having been preferred 
within time and when there was in fact, an 
acceptable explanation forthe delay in re- 
presentation, if that was there and which 


*WP.sNo. 3168 of 1984. 18th July, 1984. 
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explanation, of course, the petitioner could 
bring to the notice of the first respondent at 
the relevant point of time in the circum- 
stance stated above, the rejection of the 
revision by the first respondent cannot be 
countenanced, [Par a. 1.] 


Petition under Article 226 of the Constitu- 
tion of India praying that in the circum- 
stances stated therein and in the affidavit 
filed therewith the High Court will be pleas- 
ed зо issue a writ of certiorari calling for 
the records of the District Revenue Offieer, 
Thanjavur, dated 9th December, 1980 and 
made in L.K. Dis. 233277180 J and quash the 
same. 


R. Srinivasan, for Petitioner. 


Р. Chandrasekaran, Government Advocate, 
for Ist Respondent, 


B. Rajagopalan, for Second Respondent, 
The Court made the following 


Ововк:—– Тһе original petitioner hereinafter re. 
ferred to as the petitioner was the landowner 
within thc meaning of the Tamil Nadu Agricu- 
ltural Lands Record of Tenancy Rights Act 
10 of 1969, hereinafter referred to as the Act. 
The petitioner is no moreand his legal re- 
presentatives have come on record. The 
second respondent claims himself to be the 
tenant within the meaning of the Act. On 
lith April, 1979, second respondent succeed- 
ed in obtaining an order from the Sub 
Collector, Kumbakonam directing his name 
to be recorded as the tenant under the Act. 
The petitioner preferred a revision to the 
first respondent on 13th June, 1979. There 
is no dispute about the presentation of the 
revision to the first respondent on 13th June, 
1979. Thereis no dispute that the presen- 
jation of the revision on that date was with- 
intime. The said revision was returned on 
21st June, 1979, pointing out certain defects 
and the petitioner was called upon to rectify 
the same. The revision petition was re-pre- 
sented on 1st December, 1980, By the impugn- 
ed order dated 9th December, 1980, the first 
respondent has rejected the very revislon and 
the said order is being impugned in the pre- 
sent writ petition. The reason given for 
rejecting the revision is that there was a delay 
of 18 months. The fact remains that there 
was a regular revision preferred within time’ 
and the same was returned for rectification 
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andit wasre-presented on 1st December, 1980. 
It was not as if the petitioner had no valid 
reason to explain the delay in re-presenta- 
tion. Не ventured to offeran explanation 
by a subsequent petition which however pro- 
ved abortive on a technical ground that the 
application to condone the delay, after orders 
had come to be passed in the revision itself, 
was not maintainable. The reasons offered 
for the delay in representation are not totally 
unconvincing. liis claimed that the counsel 
who was in charge of the case of the peti- 
tioner left the locale and shifted his practice 
to some other place. It is only a question of 
condoning the delay in re-presentation and 
the explanation offered cannot be eschews 
ed as unacceptable. Further we do not get 
any indication from the order impugned that 
any particular time was prescribed for re-pre- 
sentation of the papers in revision. It there 
was a delay in representing the said 
papers within any prescribed time, 
interests of justice required that the 
petitioner ought to have been called 
upon to explain the delay and if there has 
been a failure todo so, then there would 
have been a warrant to reject the revision. 
This salutary principle has been omitted to 
be applied by the first respondent, and this 
has practically resnlted ina miscarriage of 
justice. The revision having been pre- 
ferred within time and when there was, in 
fact. an acceptable explanation for the delay 
in re-presentation, if that was there and which 
explanation, of course, the petitioner could 
not bring to the notice of the first respon- 
deot at the relevant point of time in the cir- 
cumstances stated above, the rejection of 
revision by the first respondent cannot be 
countenanced and upheld. In the said cir- 
cumstances, the writ petition is allowed; the 
revision filed by tbe petitioner will be taken 
on file by the first respondent and disposed 
of on merits in accordance with law as ex- 
peditiously as possible, and in any event, 
within a period of three months from the 
date of receipt of copy of this order, after 
giving notice to the second respondent. There 
will be no order as to costs. 


R.S. Petition allowed. 


— m 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Presssi:—V. Ratnam, 7. 


M.V. Swami Petitioner? 
v. 
Ameer Basha and another .. Respondents 


(A) Tamil Nadu Buildings (Lease ana Rent 
Control) Act (XVIII of 1960), as amended 
by Act (XXIII of 1973), sections 10 (2) (0) 
and 10 (2) (ii) (a) —Scope and applicability. 


(8) Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960), section 
2 (6)—‘Landlord’— Definition of- Coe 
owner of property as much owner of the 
entire property as any sole owner— Rela- 
tionship of landlord and tenant made out 
only between the first respondent and 
the petitioner—Objectio: regarding main- 
tainability of eviction petition—Allega- 


tion that first respondent alone is not 
competent to maintain the action — over. 
ruled. 

Held: In view of the decision in Sri Ram 


Pasricha v. Jagannath, (1976) 4 S C,C. : 84: 
1977 R.CJ. 194: (1977) 1 S.C.R. 395: 
A.LR.1976 S,C. 2335 which clearly laid 
down that the presence of the other co-own- 
ers is unnecessary the objection in that regard 
raised by the petitioner cannot be  connten- 
anced. Thus the objection regarding the 
maintainability of the application has no 
substance at all and has to be rejected. 
[Para. 7] 


It is manifest that the case of the petitioner 
that the rents from June, 1981 upto 315 
October, 1981, have not been paid cannot be 


accepted. If as the petitioner would have it, 
there was a tender of the rent by the petie 
tioner for the period in question anda 


wrongful refusal on the part of the first res» 
pondent to take the rent to be tendered, then 
the petitioner should have issued a noticc to 
lst respondent or at least taken necessary 
steps to protect his rights as a tenant with. 
out being exposed to the risk of eviction. No 


such notice was issued, nor steps taken by 
the petitioner to countenance the wrongful 
refusal to receive the rents alleged against 


and attributed to the Ist respondent. Besides 
the conduct of the petitioner in depositing a 
lump sum of Rs. 500/- only on 29th June, 
1982 for a period of about 7 months also 
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indicates that the petitioner had псі been 
regular in payment of rent. Indeed there is no 
satisfactory or acceptable explanation at all on 
the part of the petitioner for his omission 
to pay the rents periodically as and when such 
rents felldue. More than anything else in 
this ease a notice had also been issued to 
the petitioner drawing his attention to the 
non-payment of the rent trom June, 1981 
onwards and the inaction of the part of the 
petitioner clearly establishes supine indiffe. 
rence on his part in the payment of rent. 
[Рага. 8] 


The evidence of the name-board of the 
typewriting institute and the admission of 
the petitioner to the effect that the licence 
for the Institute stands in the name of the 


wife of tbe second respondent and the 
attachment proceedings under txhiblt 
P-5 clearly establish that the pre» 
mises let out to the petitioner was 


under the occupation of the 2nd respondent 
herein for the purpose of running a type- 
writing institute in the name of his wife. 
Under these circumstance clearly a case of 
sub-letting has been established. [Para. 8] 


Cases referred to:— 


Alagiyanatha Pillai v. M. Swamintha 
Pillai, (1980) 1 M.L.J. 274; Sri Ram Pasricha 
v. Jaganath. (1976) 4 S.C.C. 184: (1977) 1 
S,C.R. 395: (1977) 2 R.C.J. 494: A.LR. 
1976 S.C. 2335; Kanta Goel, v. B.P. Pathak, 
(1977 2 8.0.7. 277: (1977) 3 S.G.R. 412 
(1977) 2 S.O.C. 8:  A.LR. 1977 S.C. 
1599; Sri. Rajalokshmi Dyeing Works v. 
Rangaswamy Ghettiar, (1980) 2 R.G.J. 165: 
A.l.R. 1980 S.C. 1253. 

P.R. Krishnan, for Petitioner 

M.N. Padmanabhan, for Respondents. 

"The Gourt made the following 


Orogr:—The tenant is the petitioner in this 
civil revision petition directed against the 
order of eviction passed by the authorities 
below on an application filed in H.R.O. No. 
96 of 1981, Rent Controller's Court; Tirupat- 
tur byjthe 1st respondent herein under sections 
10 (2) (i) and 10 (2) (ii) (e) of the Tamil 
Nadu Buildings (Lease and Rent Gontrol) 
Aet 18 of 1963 (as amended by Act 23 of 
1973) (hereinafter referred to as the Act). 
According to the case of the Ist respondent, 
he along with his brother and sister are the 
owners of the property in the occupation of 
the petitioner and the petitioner hnd entered 
into on agreement of tenancy with the Ist 
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respondent agreeing to pay rest atthe rate 
of Rs. 70/- per month. The Ist respondent 
stated that the petitioner had committed 
wilful default in the payment of rents from 
June, 1981 onwards. Further the petitioner, 
according to the !st respondent, had without 
the consent in writing of the Ist respondent, 
sublet the property let out to him to the 
2nd respondent herein for running a type- 
writing institute. A notice was sent to the 
petitioner bringing to his notice wilful default 
as well as the subletting and demanding 
vccant possession but the petitioner did not 
send any reply atall. It was under these 
circumstances that the first respondent prayed 
for an order of eviction. 


2. In his counter, the petitioner resisted the 
application on the ground that the Ist 
respondent alone was not competent to 
maintain the application for eviction, that 
the tenancy commenced under the father of 
the Ist respondent and after his death, the 
rents had be:n paid to the first respondent 
regularly, that tbere was по wilful default 
in the payment of the rents, that if at all the 
rents had remained unpaid from Ist Novem- 
ber, 1981 and even in respect of that, when 
the rents were tendered against a demand 
for receipt! there was a’ refusal to issue 
receipt and, therefore, the rent from Ist 
November, 1981 onwards upto 31st May, 
1982 was deposited into court on 29th June, 
1982 and that the subletting was not true and 
therefore the  cviction petition should be 
dismissed. 


3. Before, the Rent Controller (District 
Munsif, Tirupattur) on behalf of the Ist 
respondent Exs. А-1 to A-6 were marked 
and the !st respondent and another were 
examined as P.Ws. 1 and P.W. 2, while, on 
behalf of the petitioner, Exs. B-l to B-4 were 
filed and the petitioner and another were 
examined as R.W. 1 and R.W. 2. On a consi- 
derationjof the oral as well as the documentary 
evidence, the learned Rent Controller found 
that the petitioner had committed wilful 
default in the payment of the rents from June 
1981 asclaimed by the Ist respondent 
and that the petitioner had also sublet 
the premises in his occupation in favour of 
the 2nd respondent without the consent in 
writing ofthe ist respondent. On the 
conclusions, the order for eviction was passed 
against the petitioner. Aggrieved by this, 
the petitioner preferred an appeal in R.C.A. 
No. 13 of 1983 before the appellate authority 
(Sub-Court, Tiruppatur) оп ап exhaustive 
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1econsideration of the case of the petitioner 
as well as the 1st respondent on the basis of 
the evidence let in is that behalf, the appel- 
late. authority upheld the conclusions of the 
Rent Controller and dismissed the appeal. 
Itis the correctness of this order that is 
challenged in this civil revision petition. 


4. The learned counsel for the petitioner first 
contended that the authorities below had not 
adverted to the objection raised by the 
petitioner regarding the maintainability of 
the application for eviction and that would 
vitiate the order. According to the learned 
counsel, even as per the case of the Ist res- 
pondent. In his application for eviction, his 
brother and sister were co-owners of the pro- 
perty tenanted in favour of the petitioner and 


since they have not joined in the applicatlon 


for eviction, it would not be open to the Ist 
respondent alone as one of the co-owners to 
institute proceedings seeking an order for 
eviction. Reliance in this connection was 
also placed by the learned counsel upon the 
‘decision in A. Alagiyanathan v. N. Swami- 
natha Pillai*. On the other hand, the learn- 
ed counsel for the Ist respondent submitted 
that the petitioner had admitted the pay- 
ment of rents by him to the lst respondent 
and it would therefore Бе пої open to the 
petitioner to urge that the non-joining of the 
brother and the sister of the 1st respondent 
in tbe applications for eviction would be 
fatal to its maintainability. The learned 
counsel for the Ist respondent relied upon 
Exhibits B-3 and B-4 and the evidence of 
R.W. 1 to contend that rents had been paid 
by the petitioner to the 1st respondent. 


5. Though in paragraph 3 of the counter 
filed in opposition to the application for evic- 
tion the petitioner had raised an objection 
that the 1st respondent alone is not compet- 
ent to maintain the application for eviction, 
‘such an objection does uot appear to have 
been persisted in by the petitioner during 
the course of the proceedings before the 
authorities below. Indeed, a perusal of the 
order of the Rent Controller does not show 
that one of the points in controversy between 
the parties was in relation to the maintain- 
ability of the application for eviction, in the 
absence of a specific point for decision in that 
regard, the matter had not been naturally in- 
vestigated by the Rent Controller. When the 
matter came up before the appellate authcrity, 
at least, one could have expected the petiti- 
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oner to draw its attention on the omission by 
the Rent Controller to consider this aspect of 
the matter. Even here, it is seen from the 
grounds of appeal filed by the petitioner before 
the appellate authority thatthere is no whisper 
about the maintainability of the application 
for eviction filed by the 1st respondent here- 
in on the ground stated by the petitioner in 
his counter and there was therefore no 
Occasion even for the appellate authority to 
go into this question. In the memorandum 
of civil revision petition since the objection 
regarding the maintainability of the applica- 
tion for eviction has not been specifically 
raised the learned counsel for the petiti- 
oner was frank to concede this. Even so, the 
objection regarding the maintainability of 
the application for eviction being a basic or 
fundamental one, can be considered with 
reference to the facts and the circumstances 
of the case. Even according to the petitioner 
as per his stand in paragrah 4 of the counter 
filed by himin tae application for eviction, 
his tenancy commenced under the father 
of the Ist respondent 15 years back and that 
after his death, the rents had been paid by 
the petitioner to the lst respondent. Exhibits 
B-3 and B-4 are the receipts dated 1st April, 
1978 and 1st June, 1979 respectively admit- 
tedly issued by the Ist respondent in favuar 
of the petitioner in respect'of the rents paid 
by him for months of March and May, 1979. 
These receipts clearly establish the payment 
of rent by thepetitioner to the 1st respondent, 
In the course of his chief-examination, the 
petitioner, examined as R.W. 1 has admitted 
that the rent receipts are Exhibits B-3 and 
B-4. A consideration of Exhibits B-3 and 
B-4 in the light of the evidence of R.W. 1 and 
the fact that the 1st respondent is the person 
who has been receiving or is entitled to 
receive the rent with reference to the building 
in the occupation of the petitioner and would 
therefore be himself а **landlord'' within the 
meaning of section 2 (6) of the Act the 
objection raised by the petitioner that the 
brother and the sister of the Ist respondent 
should also have joined in the application 
for eviction, therefore, lacks substance. 


6. Even assuming that the Ist respondent was 
only one of three co-owners ofthe building 
it in the occupation of the petitioner, he had 
been receiving the rents and also entitled to 
receive the rents not only on his behalf, 
but also on behalf of the other co-owers as 
be a landlord 
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under section 2(6) of the Act. Apart from 
this, a co-owner is as such an owner of the 
entire property as any owner of a 
property is. In Sri Ram  Pasricha v. 
Jagannoth and others'the Supreme Court 
had occasion to consider whether a co-owner 
would be the owner within the meaning of 
section 13 (1) (f) of the West Bengal Premises 
Tenancy Act, 1956. The Supreme Court 
pointed out that jurisprudentially it is incorr- 
ect to say that a co-owner ofa property is 
not its owner as such co-owner owns every 
part of tħe composite property along with 
others and he cannot be said to be a part 
owner or a fractional owner of the property. 
1% was further laid down that there will be a 
change in the position only when a partition 
takes place and therefore, person who is lande 
lord and co-owner of the premises would b: 
within the meaning of the expression ‘'‘owner’ 
occurring in section 13 (1) (f) of the West 
Bengal Premises Tenancy Act, 1956 and it is 
unnecessary for the co-owner to establish that 
he is the only owner of the property so long 
as he is a co-owner and had been acknow- 
ledged as the landlord. То similar effect is 
the decision of the supreme Court in Ката 
Goel v. B.P. Pothak and others?. In that 
case, the question arose whether with refer- 
ence to the proceedings initiated under 
section 14 (4) of the Delhi Rent Control act 
59 of 1958, it would be necessary to implead 
the other co-heirs as landlords and whether 
the omission to do so wili be fatal to the 
application itself. After referring to the 
decision in Sri Ram Pasricha v. Jagannath 
and others? the Supreme Court observed 
that the law had been put beyond doubt in 
that decision and that the absence of the 
other co-owners on record would not disentitle 
one of the co-owners from suing for eviction. 
In view of the aforesaid decisions of the 
Supreme Court which clearly laid down that 
the presence of the other co-owners is un- 
necessary, the objection in that regard raised 
by the petitioner cannot be countenanced at 
all, That leaves for consideration the deci» 
sion in Alagiyanathan v. M. Swaminatha 
Pillai? relied on by the learned counsel for 
the petitioner. In that case, on facts it was 
found that the respondent and his brother 
were living separotely and had been indepen. 
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dently collecting the rents and a suit for 
partition was also pending between the co- 
owners. It was also further found that pos- 
session of the building was not sought on 

behalf pf all the co-owners but only for his 

personal benefit. It was under those circum. . 
stances that it was held that application for 

eviction filed by one co-owner without refer- 

ence to the others was held to be not main-[ 
tainable. In view of the pronouncements of 
the Supreme Court referred to earlier, the 
applicability of the decision іп 4. Alagi ya’ 
nathan v. М, Swaminatha Pillat!, should] 
be made 
applicable to а саве like this where the rela-|. 
tionship of landlord and tenant is clearly}: 
made out between only the Ist respondent} 
and the petitioner. Thus, the objection regard-|. 
ing the maintainability of the application has}: 
no substance at all and has to be rejected. 






7. The learned counsel for the petitioner 
next contended that the authorities below have 
erronecusly concluded that the petitioner had. 
committed wilful default in the payment of 
rents: but this contention cannot be accepted. 
The application for eviction had been preced- 
ed by a notice addressed to the petitioner 
as well as the 2nd respondent that has been 
marked as Ex. А-1. In paragraph 2 of 
Ex. А-1, the Ist respondent has clearly 
stated that the petitioner had failed and de.. 
faulted to pay the rent at the rate of 
Rs. 70/- p.m. from June, 1981 onwards. 
Ex А-1 had been served on the petitioner 
under Ex. A-2. If, in fact, the petitioner 
had paid the rents for the period in question. 
one would have expected him to immedia- 
tely send reply to Ex, A-1 to the effect that 
the rents had been paid. No reply at all has 
been sent to Ex. А-1 and this clearly esta- 
blishes that the petitioner had not paid the 
rents as a matter of fact. Besides. the case 
of the petitioner that there was a refusal to 
issue receipts and that led to the non-pay- 
ment of the rent appears to be unacceptable.. 
Exs. В.3 and B-4 clearly show that whenever 
rents are paid by the petitioner to the Ist 
respondent, receipts had been issued and the- 
issue of receipts had also been admitted by 
the petitioner in his evidence as R.W. 1. Ip 
addition, R W. 1 would state that the rents. 
for the premises had been paid from the funds 
of a political party but such payment had 
not been proved by the production of any 
account. 1% is thus manifest that the case 
of the petitioner that the rents from June 
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1981 upto 31st October, 1981 had been paid 
cannot be accepted. If, as tbepetitioner 
would have it, there was a tender of the rent 
by the petitioner for the period in question 
and a wrongful refusa! on the part of the 
1st respondent to receive the rents so tender- 
ed, then the petitioner should have issued a 
notice to the 1st respondent or at least taken 
the necessary steps to protect his rights as 
a tenant without being exposed to the risk 
of eviction. No such notice was issued, nor 
steps had been taken by the petitioner to 
countenance the wrongful refusal alleged 
against and attributed to the Ist respondent. 
Besides, the conduct of the petitioner in de- 
positing alump sum of Rs. 500 only on 
29th June, 1982 for a period of about 7 
months also indicates that the petitioner had 
not been regular in the payment of the rents. 
Indeed, there is no satisfactory or acceptable 
explanation at all on the part of the petitioner 
for his omission to pay the rent periodically 
as apd when such rents fell due. More than 
anything else in this case, a notice had also 
been issued to the petitioner drawing his 
attention to the non-payment of the rent 
from June, 1981 onwards and the inaction 
оп the part of the petitioner clearly establishes 
supine indifference on his part in the pay- 
ment of rents. The authorities below were 
therefore quite justified in concluding that 
the petitioner had committed willful default 
in the payment of the rents. 


8. Lastly, the learned counsel for the peti- 
tioner contended that the subletting of the 
premises by the petitioner in favour of. the 
2nd respondent without the consent in writing 
of the 1st respondent has not been established. 
Here again, having regard to the materials 
available, the contention bas to be rejected. 
There is no dispute that in the premises in 
the occupation of the petitioner there is a 
typewriting institute. R.W. !, in the course 
of the chief examination and cross-examina« 
tion would admit that Saravana Typewriting 
Institute is housed in the premises and ithe 
licence for this stands in the name of the 
wife of the 2nd respondent. He would also 
further admit that no permission was obtain- 
ed. Thus, on the admission of R.W.], a 
clear case of subletting is established. Be- 
sides, itis seen from Explanations A-4 and 
А-5 that a decree had been obtained by 
Mini Finance Corporation against the 2nd 
respondent herein, and others in Small Cause 
Number 17 of 1981 D.M.C. Tirupaihur on 
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10th December, 1981 for a sum of Rs. 126-50 

and the typewriter in the institute run by the 

2nd respondent was directed to be attached 

in execution of the decree. The attachment 

of the typewriter belonging to the 2nd res- 

vondent in the premises tenanted to the peti- 
tioner clearly shows that the 2nd respon- 

dent was in occupation of the premises for 

purposes of running a typewriting institute; 
even as admitted by R.W. 1. The existence 

of the name board of the typewriting insti- 

tute and the admission of the petitioner as 

R.W. 1 to the effect that the licence for the 

institute stands in the name of the wife of 
the 2nd respondent and the attachment pro- 

ceedings under Exhibit A-5clearly establisb 

that the promises let out to the petitioner 

was under the occupation of the 2nd respon- 

dent herein for the purpose of running a 

typewriting institute in the name of his wife. 

Itis not the case of the petitioner that he 

had obtained the consent of the 1st respon- 

dent in writing to so part with the possession 

of the premises in favour of the 2nd respon-| 
dent for running the institute. Under those} 
circumstances, clearly a case of sub letting has 

been established in this case. Ona careful 
consideration of the evidence, the authorities 
below have concurrently found, as a fact,that 
the petitioner had committed wilful default 
in the payment of rents from June 1981 

onwards and that he had also without the 
consent in writing of the Ist respondent 
sublet the premises to the 2nd respondent. 
Those conclusions of fact are amply suppor- 
ted by the materials on record and as pointed 
out by the Supreme Court in Sri Rajalakshmi 
Dyeing Works and others v. Ramaswamy 
Chettiar, (1980) 2 R.C.J. 165: А.Т.К. 1980 
S.C. 1253 concurrpnt findings of fact suppor- 
ted by evidence ought not to be interfered 
with in the exercise of the revisional juris. 
diction under section 25 of the Act. All 
the sumissions raised by the learned counsel 
for the petitioner having failed, this civil 
revision petition is dismissed with costs. 


Ratnam. j—' The learned counsel for the peti- 
tioner praya that the petitioner may be granted 
some timeto vacateand band over vacant pos- 
session of the premises in his occupation to the 
firstrespondent and the learned counsel for the 
firat respondent agrees to give three months" 
time for that purpose. Besides, the learned 
counsel for the firat respondent also brings. 
to the notice of the Court that the petitioner 
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ais io arrears of rent to the tune of Rs. 970, 
and prays that suitable sufeguards must Бе 
made in regard to such arrears. Taking this 
late account, the petitioner is granted three 
months’ time from today to vacate and 
hand over vacant possession of the premises 
to the first respondent, subject to the condi- 
tion the petitioner pays to the first respondent 
. or deposits to the credit of R.C.O.P. No. 96 
of 1981, Rent Controller’s Court, Tirupathur 
‘the sum of Rs. 970 within two weeks from 
this day and also files an affidavit under- 
takiug that he would vacate at the end of 
three months, time before this Court within 
the same time. If the petitioner fails to 
comply with any one of these conditions, the 
order of eviction can be put into execution 
forthwith. 


R.S. Petition dismissed. 


IN THE HIGH COURT OF TUDICATURE 
AT MADRAS. 


Present:—V. Ratnam, F. 


— — 


Malayappa Nadar Petitioner* 


v. 
Masjid E. Haferezish, by Secretary Moha- 
med Iqbal Respondent. 


(4) Tamil Nadu City Tenants’ Protection 
Act (Ш of 1922), section 9—Lessee of 
wakf land belonging to a Masjid— Tenant 
whether entitled to claim any compensa- 
tion for the building put up by himin case 
of ejectment —Land whether res extra com- 
mercium. 


(8) Words and Phrases—Res extro com- 
mercium. 


ln this case, there was no dispute that the 
petiuoner had been in execlusive possession, 
occupation and enjoyment of the disputed 
property for over 40 years as lessee under 
the responpent Masjid. Tbe respondent 
could not have, therefore, been using the 
land either for its purpose or for its benefit. 
The mere circumstance that the property in 
question is next or contiguous to the mosque 
will not by itself make it res extra commere 
cium. The documents show that the imme- 
diate adjacent property formed the subjects 
matter ofan application under section 9 of 
the Gity Tenants’ Protection Act. This has 
not been referred to at all. In this case vital 
pieces cf oral or documentary evidence have 
not been taken into account and their eviden- 

————M— ÀÀà 
*C.R.P. No. 690 of 1984. 1 7th July, 1984 
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tiary value assessed and that had led the 
appellate Court to come to an erroneous con- 
clusion regarding the character of the pro- 
perty forming the subject-matter of the appli- 
cation under section 9 of the Act as if it is 
res extra commercium. In order to precisely 
ascertain the character as the property, it 
would be necessary to consider in detail the 
features of the property in the occupation of 
the petitioner particularly whether. it is cut off 
or excluded from the mosque. portion of the 
property by walls or fences, as the case may 
be. The mere existence of a closed door-way 
or the opening out of windows would not be 
decisive of the question if the property in the 
occupation of the petitioner had not been put 
to use by the mosque for its benefit and its 
purposes along with its other lands, as in 
such a case, it cannot becalled appurte- 
nant to the mosque. Inasmuch as these 
aspects have not been referred to or consi- 
ered by the appellate Court, its conclusion 
thatthe property in the occupation of the 
petitioner was res extra commercium cannot 
be sustained and it is set aside with a direc. 
tion to consider the question afresh. 

[Реға. 4] 


Cases referred to:— 


Palani Roman Catholic Mission through 
Rev. Father A. Kulandiswamy v. Murugan & 
Company , 97 L.W. 74; А.Т.К. 1984 Mad. 
129; sambandan Ghetti v St Francies 
Xaviers Ghurch, (1973) 2 M.L.J, 2: 86 L.W. 
516. 


Petition under section 115 of Act V of 1908 
praying the High Court to revisethe order 
of the Court of Small Causes (Chief Judge), 
Madras dated 24th November, 1983 and made 
in E.A. No. 11 of 1982 (M.P No. 2265 of 
1975 in Ejt. P. No, 179 of 1975 Court of 
Small Causes (4th Judge), Madras. 


M.R. Narayanasamy for C4Lakshminarain, 
Adovacate, tor Petitioner. 

The Court made the following 

Окрвк.— The tenant is the petitioner. The 
property in disputed measured 77’ X 21’ in 
No. 48, Strahans Road, Madras-12. Admit- 
tedly, this property belongs to the respon- 
dent Masjid. In ejectment suit No. 179 of 
1975, the respondent herein prayed for a 
decree against the petitioner directing him to 
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vacate and deliver vacant possession of the 
the property in his occupation. After the 
service of summons in thatsuit, the petitioner 
herein filed M.P. No. 2265 of 1975 claiming 
benefits under section 9 of the Tamil Nadu 
‘City Tenant’s Protection Act (hereinafter refre 
red to as the Act). Two objections were raised 
by the respondent in that application. The 
first was that as per G.O. Ms. No. 1252, Com- 
mercial Taxes and Religious Endowments, 
dated 27th November, 1980, a lessee of wakf 
land will not be entitled to claim any com- 
pensation for any building put up by him 
while surrendering possession of the land to 
the wakf and since no compensation is pay- 
able in respect of the superstructure, the 
tenant cannot also seek the benefits of sece 
tion 9 of the Act. The second was that the 
land in question being part of mosque 
would partake the character of res extra 
commercium and therefore inalienable and 
cannot form the subject-matter or an appli- 
cation under section 9 of the Act. 


2. Before the Court below on behalf of the 
petitioner Exhibits P-1 to P-23, were marked 
and the petitioner and another Givil Engineer 
were examined as P.W. 1 and P.W 2, while, 
on behalf of the respondent Exhibits D-1 to 
D-7 were filed and D.W. 1 and D.W. 2 have 
given evidence. The learned IV Judge, Court 
of Small Causes, Madras on a consideration 
of the oral as well as the documentary evidence 
found that the G.O. relied on by therespondent 
cannot be pressed into service to deprive the 
petitioner of the rights under section 9 of the 
Act and having regard to the use of the 
p operty in dispute by the petitioner asa 
firewood depot for nearly 40 years and the 
sale of an adjacent property to one Alwar 
Nadar uader section 9 of the Act. Section 9 of 
the Act would apply even witli reference to 
tbe property in dispute In tbat view, the 
application filed by the petitioner claiming 
the benefits of section 9 oftbe Act was 
allowed and a commissioner was appointed 
‘to value the land.  Aggrieved by this, the 
respondent herein preferred Ejectment Appeal 
No. 11 of 1982 before the Ghief Judge, Court 
of Small Causes, Madras. With reference 
to the plea raised by the respondent that 
С.О.М. 8. No. 1252, Commercial Takes and 
Religious Endowment dated 27th November, 
1980 would apply to deprive the petitioner 
of the benefits of Section 9'of the Act, the 
appellate Court was of the view that the 
rights available under section 9 of the Act 


MALAYA PPA NADAR у. MASJID HAFBBZIAH (Ratnam, J.) 59 


cannot be defeated by the С.О. and that the 
petitioner can claim such benefits. However, 
the appellate Court was of the view that the 
property in question isa res extra commer- 
cium and inalienable and therefore, the 
petitioner cannot claim that such property 
should be sold to him under section 9 of the 
Act. In that view. the appeal was allowed 
and the application filed by the petitioner 
claiming the benefits under section 9 of the 
Act was dismissed. It is the correctness of 
this order that is challenged in this civil 
revision petition. 


3. The learned counsel for the petitioner 
contends that the appellate Court was in error 
in having concluded that the property in 
dispute would be res extra commercium and 
pointed out that in order to be land appur- 
tenant to the mosque, the land should also 
have been used by the mosque for its benefit. 
Relience in this connection was also placed 
upon the meaning of the word ‘appurtenant’? 
as given in Black’s Law Distionary, 5th 
edition at page 94. The learned counsel 
further pointed out that the evidence on 
behalf of the respondent disclosed the require- 
ment of the property in the occupation of 
the petitioner for its own purposes and that 
having regard to the exclusive use of the 
property by the petitioner asa firewood 
depot for nearly 40 years, it could not have 
been used at all by the respondent as an 
appurtenant land and the mere requirement 
of the respondent for its own purpose would 
not render the property inalienable as res 
extra commercium. Though the respondent 
in this revision petition had been served, it 
had not appeared either through an — advo- 
cate or by any other person duly authorised. 


4. In considering the question whether the 
property in dispute is appurtenant to the 
mosque, the appellate Court has not adverted 
to the requirements to be satisfied or fulfilled 
before such property can be really termed as 
an appurtenant one. inthis case, there is 
no dispute that the petitioner has been in 
exclusive possession, occupation and enjoy- 
ment of the disputed property for over 40 years 
as a lessee under the respondent. The res- 
pondent could not have, therefore, been 
using the land either for its purpose or for 
its benefit. The mere circumstance that the 
property in question is next or contiguous 
to the mosque will not by itself make it res 
extra commercium. Indeed it is seen from 
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the documents that tfie immediate adjacent 
property formed the subject-matter of an 
application under section 9 of the Act at the 
instance of one Alwar Nader ana this is 
shown by Exhibits B-6. Unfortunately, there 
is no reference in the order of the appellate 
Court to Exhibits В»б. at all. Besides, the 
admission of D.W. 1, the photographer, who 
had taken the photographs Exhibits D-3 and 
D-4, would show the existence of a wall 
between the mosque and the property in the 
occupation of the petitioner. Even D.W. 2 
States in the course of his cheif-examination 
that there is a wall in between the 
property leased out to the petitioner and the 
mosque. P.W. 1 also in the course of his 


chief-examination has stated that there is a 
well in existence between the property 
leased out to him and the mosque 


land and in the course of his cross-examina- 
tion, he has reiterated the existence of the 
compound wall by stating that the property 
in his possession is on one side of the wall. 
P.W. 2 would also state in his chief-exami- 
nation that there is ап intervening wall bet- 
ween the mosque and the property in the 
occupation of the petitioner. The evidence 
of P.W, 1 and P.W. 2and D.W. 1 and D.W. 2 
referred to above would thus disclose the 
existence of a wall between the property in 
the possession and enjoyment of the 
petitioner and the musque and if that be so, 
then, the property in the occupation of the 
petitioner could not have been used by the 
respondent for purposes of the mosque for its 
benefit. That is also probable in view of 
ihe admitted exclusive eccupation and enjoy- 
ment of the property in dispute by the 
petitioner as a lessee for more than 40 years. 
The report of the Commissioner has пої 
been properly considered and appreciated. 
The bulk of the report of the Commissioner 
is devoted to physical features of the build- 
ing ziz., the mosque, which was really unneces- 
sary for purposes of considering the appli- 
cation of the petitioner under section 9 of 
the Act taking into account the character of 
the property forming the subjectmatter of 
such an application, Towards the conclud- 
ing portion of the report, the Commissioner 
has stated that the western side wall divided 
the mosque and the respondent's (petitioner 
herein) portion, that the Mosque and the 


Tespondent’s (petitioner herein) portion 
bad separate main entrances and that 
there was no door-way outside the 
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western wall. Recently in Palani Roman 
Cotholic Mission through Rev. Father A. 
Kulandaiswamy v. Murgan & Co., (1984) 97 
L.W. 74: A LR. 1984 Mad. 126,1 had 
Occasion to examine the question of the 
applicability of section 9 of the Act to 
certain properties owned by a church claim- 
ed by it to be appurtenant to the church. In 
doing so, а decision of this Court in Sam- 
bandan Chetti v. St. Francias Хауіегз 
Church, (1973) 2 M.L.J. 2: (1973) 56 L.W. 
3167 was referred to and it was held that there 
was clear demarcation ofthe church and 
its appurtenant properties by compound 
walls and fence the property which’ formed 
the subject-matter of the application under 
section 9 of the Act cannot be considered to 
be a property appurtment to the church. The 
decision in: Sambadhan Chetti v. $t. Francts 
Xavier’s QGhurchg (1973) 2 M.L.J. 2: 
56 L.W. 5167 was held to be inapplicable 
the facts as in that case it was found that 
the property forming the subject matter of 
the application under section 9 of the Act 
was within the church compound itself, 
which cannot be the case in Palani Roman 
Catholic Mission through Rev. father 
A.  Kulandaismway v. Murugan & Co., 
(1984) 97 L.W. 74: А І.В. 1984 Mad. 126. In 
order therefore to ascertain the true charact- 
er ofthe property whether it is really ap- 
purtenent to the church or is otherwise 
clearly demarcated therefrom by compound 
walls and other fences or ridges, it would 
be necessary to record a clear finding of fact 
touching upon that aspect on the basis of 
the materials made available to the Court. In 
this case, as seen earlier vital pieces of oral 
as well as documentary evidence have not 
been taken into account and their evidentiary 
valueassessed and that had led tothe appellate 
Court to come to an erroneous conclusion 
regarding the character of the property form- 
ing the subject-matter of the application 
under section 9 of the Act that is res extra 
commercium. In order to precisely аѕсег- 
tain the character of the property, it would 
be necessary to consider in detail the| 
features of the property in the occupa. 


tion of the petitioner particularly 
whether it is cut off or excluded from the 
mosque portion of the property by walls or 
fences, as the case may be. The mere 
existence of a closed doorway or the opening 
out of the windows would not be decisive of 


the question, if the property in the occupa- 
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ion of the petitioner had not been put to 
use by the mosque for its benefit and its 
purposes along with its other lands, as in 
such a case, it cannot be called appurtenant 
to the mosque. Inasmuch as these aspects 
have not been referred to or considered by 
the appellate Court, its conclusion that the 
property in the occupation of the petitioner 
is res extra commercium cannot be sustained 
and has to be set aside with a direction that 
question should be considered afreshin the 
light of the observations contained in this 
order and also the available evidence on 
record. ` Consequently, the civil revision 
petition is allowed and the order of the 
appellate Court dismissing M.P. No. 2265 of 
1975 filed by the petitioner under section 9 
of the Act is set aside and Rejectment Appeal 
No. 11 of 1982 is remitted to the lower 
appellate Court for а reconsideration on its 
merits and in the light of the observations 
contained herein. There will, however, be no 
order a sto costs. 


RS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


— —— 


PRESENT;—VP. Ramaswami and David 
Annoussamy, 77. 

Maimoon Bi Appellant* 
v. 

United India Insurance Co., Ltd. Madras 
and another Respondents. 
Motor Vehicles Act (IV of 1939), Transfer 


of a motar vehicle—Entry of transfer not 
made in the registration certificate—Policy 
of insurance not  transferred—Vehicle 
involved an accident—Victim run over by 
lorry—Heirs of the deceased making 
claim for compensation —Insurance com- 
pany. avoiding — claim— Burden of proof 
regarding ownership of the vehicle lies 
on the Insurance company. 


À claim for compensation was filed by the 
heirs of the victim run over by a lorry. The 
Insurance Company was made the first 
respondent, the  transferec in whose favour 
the vehicle was transferred was made the 
second reepondent, and the lorry owner in 
whose name the insurance stood was ‘made 
the third respondent. The policy had not 
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been transfered and the registration of the 
vehicle stood only, in the name of the third 
respondent. The tribunal had held the 
second respondent alone liable and dismissed 
the claim against the other two respondents. 
The claimants appealed seeking relief against 
the latter also. 


Held: —In this case there is 
to show when the loriy was sold and 
whether the second respondent purchased 
it atall from the third respondents. In 
these circumstances it cannot be said that 
there was any transfer at all which wil) stand 
in the way of the claimant. If the Insurance 
Company wanted to extricate itself from the 
liability on a special plea that the policy was 


no evidence 


- not in the name of the owner, it should have 


pleaded and proved by showing that the 
third respondent had transferred the vehicle 
when the accident took place and that having 


not been done it is not open for the 
Insurance Gompany: to deny its liabili'y. 
he burden is certainly on the Insurance 


company to prove that the third respondent 
was not the owner on the date of the accident 
and that the Insurance Company having 
failed to do so they have to suffer the lia- 


bility. [Par a. 3]. 
Cases referred to:— 
№. Boopathy v. M.S. Vijayalakshmi, 


1955 А.С.Ј. 1; South Indian Insurance 
Co., Ltd. v. Lakshmi (1971) 2 M.L.J. 354: 
1971 A.G.J. 122: 84 L.W. 147: A LR. 1971 
Mad. 347 ; Hema Ramaswami у. К.М. 
Valarence Panchami, (1981) 1 M.L.J. 182: 


LL.R.(1981) Mad. 224: 198! A.C.J. 288: 
94 L.W. 142. AIR. 1981 Mad. 174. 
Appeal against the Order of the Motor 


Accidents Claims Tribunal (Sub-Court) Chin- 
gleput, dated 23rd November, 1982 and 
made in M.O.P. No. 309 of 1981. 


үс and Sellamabyiran, for Appel- 
ant. 


A. Devanathan, for 1st Respondent, 
The Judgement of the Court was delivered by 


Ramaswami, j.—This is an appeal by 
the claiment isa motor accident case. The 
appellant is the wife of one Mohamed Ismail 
who met with an accident on 7th March, 
1981 and died as a result of the same at, the 
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spot. Itis stated that he was standing in 
lorry T.M.S. No. 9097 and due to the negli- 
gent driving to the lorry by the driver he was 
overtbrown from the lorry and then run over 
by the same lorry. The first respondent is 


the Insurance Company. The third respon-. 


dent is the registered owner. The vehicle 
was insured with the first respondent and 
the policy for the same stood in the name of 
the third respondent. The Tribunal found 
that the accident happened due to rash and 
negligent driving of the vahicle by the driver 
and that therefore the claimant is entitled to 
compensation. The Tribunal also fixed the 
compensation at Rs. 36,000. The correct. 
ness of the quantum is now not is dispute. 
However, the Tribunal directed the second res- 
pondent alone to be liable and dismissed the 
claim asagainst respondents 1 and 3. This was 
on the ground that the lorry had been trans- 
ferred by the third respondent to the second 
respondent and that the policy stood in the 
name of the third respondent and it had not 
been transferred to the second respondent. 


2. We are at a loss how this conclusion 
could have been reached by the Court 
below at all. None of the parties produced 
the registration certificate in order to show 
in whose name the vehicle was standing on 
the date when the accident occurred. The 
Tribunal purported to rely on the evidence 
of P.W. 1, the wife of the deceased who 
was the claimant and P.W. 2 who was a 
co-employee travelling in the lorry, in 
support of its finding that the second res. 
pondent was the owner of the vehicle on 
the day when the accident happened. The 
evidence extracted in the order does not in 
any way show that there was any valid 
transfer ofthe vehicle to the second res. 
pondent onthe day when the accident took 
place. The only sentence which has any 
bearingat-allon this question is the one 
found in cross-examination of P.W. 1 which 
reads as follows:— 


“My husband was workingin the- lorry 
for about 8 months priorto the accident 
and forthe 8 months the second respon- 
dent was the owner of the lorry.” 


This was an inference, by the claimant. She 
would not bea proper witness to speak- 
to the fact asto who was the owner of 
the vehicle. The proper persons аге res- 
pondents 2and 3 or even the first respon- 
dent. They have not gone into the witness 
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box to say as to who was the owner of the 
vehicle when the accident took place. P.W. 
2 who is stated to be (ће person who was 
travelling with the deceased on the date of 
the accident could not also be stated to ` 
know the transfer. Even if he had stated ia 
cross-examination that the second respon- 
dent purchased the lorry which is involved 
in the accident three months prior to the 
date of the accident, that would пос 
be legal evidence at all inthis matter as. 
he is not a person who had any personal 
knowledge of the ownership or the trans- 
fer. Nor is there any evidence to show 
ihat he was aware ofthe transfer for any 
particular reason. On the other hand, we 
have R.W. 1 the Administrative Officer of 
the Insurance Company who would not 
give any direct evidence as to  whethe: 
there was a transfer or not. He had simply 
stated that it appears that the second respon- 
dent had purchased the vehicle. As to when 
he purchased and whether it was prior 
to the accident are not found in the evidence 
of RW.1. On the material, therefore, 
there is nothing to that there was any trans- 
fer from the third respondent to the second 
respondent before the date of the accident. 
In the circumstances, therefore, we have to 
proceed оп the basis that the third respon- 
dent was the owner and continues to be the 
Owner. 


3. The learned counsel for íhe Insurance 
Company was at pains to show that in the 
case ofa motor vehicle, it is not necessary 
that there should be a transfer of the regis- 
tration in order to effectuate a valid transfer 
and that transfer may be effected immedia- 
tely by sale and purchase by delivery of pos- 
session. In support of this contention, he has rel- 
ied on the decisions reported in №. Boopathy 
and others v. M.S. Vijayalakshmi and 
others, 1966 A.C.Ji 1; South Indian Insurance 
Company, Limited v. Lakshmi and others 
(1971) 2 M.L.J 354: 1971 4.C.J. 122: 84 L.W. 
147: A.I.R 1971 Mad. 347. and Hema Rama- 
Swami v. К.М. Valarance Panchami and 
others. 1981 A G.J. 288. All these cases are 
‘irrelevant. In each and everyone of these 
cases it was found that there was a transfer 
by sale and purchase and passing;of considera < 
tion. The only point taken was that 
the sale was dot complete till there: 
was an endorsement in the registration. 
certificate, It was. held that the transfer 
does not waittil] the endorsement is made 
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saleand purchaseis effected and theconsidera- 
tion passed, the sale is complete. That is 
not the case here. There isno evidence to 
show wben it was sold and whether the 
second respondent purchased it at all from 
the third respondent. In the circumstances, we 
are unable to say that there was any transfer 
at all which will stand ір the way of the clai- 
mant. The net result is the third respondent 
will be liable for the claim and the first res- 
pondent, insurance company will be vicati- 
ously liable. As the second respondent has not 
questioned its liability and filed any appeal, 
the decree granted bv the Tribunal as against 
the second responden: also could not be vari- 
ed. The net result in that all the respondents 
аге jointly and severally liable to pay the 
money to the claimant-appellant. We may 
also point out that the second and third res- 
pondents remained ex farteand they did not 
deny liability. The claimant who is not 
aware as to who is the owner of the vehi- 
cle has impleaded both the second and third 
respondents as parties to the claim petition. 
If the Insurance Company wanted то extri- 
cate itself from liability on a special plea 
that the policy is not in the name of the 
owner, it should have pleaded and proved 
by showing that the third respondent had 
transferred the vehicle when the accident 
took place and that having not been deny 
its liability. The burden is certainly on the 
Insurance Company to prove that the third 


respondent was not the owner on the 
date of the accident and that the 
Insurance Company having failed to do 
so they have to suffer the liability. The 


request of the Jearned counsel for the Insur- 
ance Gompany to give a second chance by 
way of a remand to the Tribunal below in 
order to prove whether there wasa transfer 
or not on the date when the accident occurr- 
ed, to say the least, inunresonable and unjusti- 
fied and could not be entertained at this 
stage. 


4. Іо (ће result the appealls allowed. The 
judgment ара decree of the [ribunal is 
modified and there willbe a decree against 
the three respondents joiritly and severally 
fora sum of Rs. 36,000. The appellant will 
be entitled to her costs. Since respondents 
2 and3 remined ex parte and did not contes: 
the appeal, the costs would be paid by the 
Insurance Company, the first respondent. 


R.S. Appeal allowed. 


— 


| the registration certificate and that when the IN THE HIGH COURTOF JUDICATURE 


AT MADRAS 


Present: MA. Sathar Sayeed, 7. 


Mis. Jayabharatham & Cv, 235, Roya. 
pettah High Road, Madras-14. 
Petitioner” 


‚У. 


Susila Chari Respondent. 
Tamil Nadu City Tenants’ Protection Act 
(Ш of 1922), section 9—Delay in filing 
application under section 9—Noc proof 
that delay was nat intentional —Applica- 
tion dismissed. 


(B) Limitation Act (XX XVI of 1963), ѕес- 
tion 5— Applicability of section tothe Mad- 
ras City Tenants’ Protection Act. 


Since under the Limitation Act, 1963, section 
5 is specifically made applicable by section 
29 sub-section (2) it can be availed of for the 
purpose of extending the period of limitation 
prescribed by a special or local law if the 
applicant can show that he had sufficient 
cause for not presenting the application 
within ‘the period of limitation. It is only 
if the special or local law expressly excludes 
the applicability of section 5, that it would 
stand displaced. A petition under section 5 
of the Limitation Act, 1963, is not barred 
to seek condonation ofthe delay in filing 
the petition under section 9 (1) of the Mad.. 
ras City Tenants' Protection Act. 


As to the question whether the petitioner has 
placed relevant materials before the Court 
to come to the conclusion that the delay of 
55 days in the instant case in filing the 
petition under section 9 (1) of the Act, has 
to be condoned under section 5 of the Limi» 
tation Act, 1963, the petitioner in his 
affidavit states that he contacted his counsel 
and counsel told him that he has to take out 
an applicaion under section 9 within thirty 
days from the date of service of the summons 
and that the petitioner instructed his coun- 
sel to prepare such a petition. The counsel 
to whom instructions had been given, has 
not been examined nor the petitioner 
before tne trial Court to prove as to how he 
was prevented from filing the petition 
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within time as required under section 9 (4). 


of the Act. The petitioner has also not satis- 
factorily explained why after the receipt of 
summons on 20th January, 1982, he was 
keeping silent for such a long time without 
filing the petition under section 9 (1) of the 
Act. Though the petitioner has averred that 
he was suffering from jaundice, it is not 
mantioned in the affidavit as to where and 
under whom he was undergoing treatment. 
No medical certificate has been filed in Court 
or marked to show that the petitioner 
was suffering from jaundice. There 
are no bona fides in the petition and the 
petitioner has not satisfactorily proved, 
that the delay in filing the petition was not 
intentional, but due to reasons beyond his 
control. The trial Court has rightly come 
to the conclusion that the petitioner has not 
established that there is sufficient cause for 
condoning the delay of 55 days. There is no 
flaw in law committed by the trial Court to 
warrant interference in this revision. 

. [Paras. 8 and 9.] 


Cases referred #0: — 


Govindaswamy у. Bhoopalan, (1977) 2 
M.L.J. 206;  Angaiyaraja v. Alaguraja, 
(1976) 2 M.L.J. 80: І.В. (1976) 1 Mad. 247: 
89 L.W. 362: A.LR. 1977 Mad. 142; Manga 
: Ram v. Delhi Municipality, (1976) M.L.J. 
(Crl.) 206: (1976) 2 S.C.R. 392: 1976 Crl. L.J. 
179; А.Т.К. 1976 S.C. 105. 


The / Advocate-General for A,S.4. Tajuddin 
for Petitioner. 


К.С. Rajappa, for Respondent. 


The Court delivered the following 


ORDER: The above revision is filed questioning 
the correctness of the order of the [X Assis. 
tant Judge, City Civil Court, Madras, made 
in I.A. No. 7646 of 1982 is O.S No. 9499 of 
1981 on 22nd February, 1984. 


2. Тһе short facts of the case are as 
follows:— The respondent is the landlord 
with respect to the land bearing No. 181 L 
(New No. 235). Royapettah High Road, 
Madras-14. The petitioner is the tenant under 
the respondent paying a monthly rent of 
Rs, 325. The landlady filed O.S. No. 9499 of 
1981 against the petitioner seeking their 
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ejectment from the suit property. and also 
claiming damages at Rs. 1,200 for the past 
and damages for the future at Rs. 600 per 
mensem. Pending disposal of the suit, an 
affidavit was filed by one of the partners of 
the petitioner-firm under section 9 (1) of the 
Madras City Tenents’ Protection Act seek- 
ing purchase of the property which is in his 
possession. Another Interlocutory applica 
tion І.А. No. 7645 of 1982 in O.S. No. 
9499 of 1981 was filed by one of the 
partners of the petitioner-firm seeking con- 
donation of the delay of 55 days under S.5 of 
the Limitaticn Act, 1963 in filing the peti- 
tion under 5,9 of the Madras City Tenants’ 
Protection Act, contending that the petitioner 
is in possession of the property bearing door 
Мо 235, Royapertah High Road, Madras-14 
measuring 1424 sq., it., situate in R.S. 
No. 1137. What was leased out to the 
petitioner was only a vacant land and the 
petitioner has put up constructions over the 
land and completed the same in the year 
1954 which bears Door No. 235, Royapettah 
High Road, Madras-14. Though the original 
lease expired on 30th September, 1974, the 
same was renewed subsequently by enhancing 
the rate of rent to Rs. 326 per month from 
Ist November, 1974. It was further averred 
in the affidavit filed by one of the partners 
of the petitioner firm, who was the defendant 
in the suit, that he— 


"has already taken out an application 
under section 9 for a direction to sell the 
land to the defendant. The summons was 
served in the above suit on 20th January, 
1982. I am not well versed with Court 
procedure. As the hearing of the suit was 
on 6th March, 1982, I contacted my 
counsel on 19th March, 1982. Of course 
my counseltold methat I have to take 
out an application under section 2 within 
30 days from the date of the service of 
summons. In fact I instructed my counsel 
to prepare petition for that purpose. Im- 
mediately I had to leave for my business 
tour of Belgaum and Mysore. Unfortuna- 
tely, I was held up in my business tour 
and [returned to Madras only in the 
third week of March, 1982. ButI could 
not contact my couusel immediately as I 
had jaundice and I was advised bed rest 
for four weeks. Only now amI able .to 


contact my counsel and signed the affidavit 


\ 


fj 


Now there is a delay of 55 days which is 
neither wilful nor wanton due to the above 
circumstances.’’ 


3 A counter was filed by the landlady res- 
pondent herein opposing the petition for 
condonation of delay, Several points were 
Taised regarding the maintainability of the 
petition and she contended that the tenant is, 
not entitled to seek the benefits under the 
Act. Inter alia, it was contended by the 
landlady that the petition has not been filed 
by the tenant-petitioner within thirty days to 
purchase the land as enjoined under the Act, 
and therefore the petitioner is not entitled to 
seek benefits under the Act. It was further 
contended that the right of the yetilioner to 
purohase the land has been lost by efflux of 
time under section 9 (1) of the Act, and sec- 
tion 5 of the Limitation Act, 1963 is not 
applicable to the petitioner. The other 
several ailegations in the affidavit that the 
petitioner went for his business tour, etc., 
were denied, ` 


4. The Court below dismissed the petition 
to condone the delay holding that the peti- 
tion is not maintainable, since itis filed be- 
yond time. It is against the dismissal of the 
petition, the above revision is filed by the 
tenant, 


5. The question that requires consid- 
eration in this revision is, whether the peti- 
tion to condone the delay in filing the peti- 
tion under section 9 of the Madras City 
Tenants Protection Actis maintainable and 
ifso, whether such a petition to condone 
the delay can be filed under section 5 of the 
Limitation Act, 1963. 


6. Under sec}ion 9 (1) (a) (i) of the Madras 
City Tenants’ Protection Act, 1922, as 
amended, any tenant who is entitled to com- 
pensation under section 3, and against whom 
a suit in ejectment has been instituted by 
the landlord, may, within one month after 
the service on him of summons, apply to ths 
Court for an order that the landlord shall 
be directed to sell for a price to be fixed 


by the Court, the whole or part of, the extent . 


of land. specified In the application. For 
a person to claim the benefits under sec. 
tion 9 (1) (a) (i) of the Act, he must be а 
tenant -as defined in the Act, he must be 
entitled to compensation under section 3 of 
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the Act and against such person ejectment 
proceedings should have deen instituted by 
the landlord. In such a case, the tenant 
within one month after the service on him 
of the suit summons apply to the Court for 
an order (hat the landlord shall be directed 
to sellso much of the land under his Poss 
session for his convenient enjoyment fora 
price to be'ixed by the Court 


7. The entire scheme of the Madras City 
Tenants’ Protection Act, 1922, as amended 
is, to afford protection toa tenant who has 
constructed a building on another’s land 
with the fond hope that he wonld not be 
evicted. When once it is found that the 
person iu occupation is a tenant апі his ten- 
ancy is governed by the provisions of the 
City Tenants’ Protection Act at the rele. 
vant point of time, the mere increase in the 
rents subsequently does not necessarily cree 
ate a new tenancy as to deprive the tenant of 
the benefits under the Act. The legislative 
intent behind the conferring of right on the 
tenant to purchase tbe land. if he is the 
tenant at the relevant point of lime, is to 
make the tenant the owner of the Jand since 
he has put up the superstructure of his own 
over the land. Butin case the tenant is 
not the owner of the superstructure on the 
date when the шї is filed, the application 
by thetenantto purchase the land is incom- 
petent and consequently the tenant will not 
be entitled to any relief under section 9 of 
the Madras City Tenants’ Protection Act. 
In so far as the instant case is Concerned, the 
right to purchase the landis clafmed by 
the tenant and eventhough the contention 
of the landlady is that the petitioner is not 
the tenant, from the avermenrs made in 
the affidavit and the counter-affidavit, it is 
represented that even after the termination 
of the tenancy, the petitioner is the tenant 
and he could not be denied the right of pros 
tection under the Act. In so far as the 
instant case is coccerned, an ejectment suit 
has been instituted by the landlady again t the 
etitioner and the summons of the suit have 
been served on the tenant. But the tenant 
has not taken out an application ag required 
under section 9 (1) of the Act, within one 
month after the service on him of the suit 
summons, seeking a direction from the 
Court to the landlady to sell the land 
tothe tenant. It is at this stage relevant 


to note certain dates. The suit O.S, No, 


xo 
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9499 of 1981 was filed against 
petitioner on 15th December, 198!. Sum- 
mons were served on. the defendant on 20th 
January, 1982. 30 days as required under 
S. 9 (1) of the Act expired on 19th February, 
1982. The suit was posted for hearing on 
6th March, 1982. On 15th April, 1982, а 
petition under S. 9 (1) of the Act to purchase 
the land was filed, and on the same day I A. 
No. 7646.0f 1982 was filed seeking condona- 
tion of delay under S. 5 of the Limitation 
Act, 1963. The reason given by the peti. 
tioner for not filing the petition in time as 
required under the Act was that he was not 
well-versed with the Court procedure and 
since he had gone on business tour to Belgaum 
and Mysore he could not file the application 
in time. The trial Court disbelieved the con- 
tention of the petitioner and dismissed the 


petition. 


8. Learned Advocate.General, who appear- 
ed on behalf of the petitioner, rested his 
arguments on two points. Firstly a petition 
under S. 5 of the Limitatiori Act, 1963 to 
condone the delay is maintainable ina case 
where the tenant has not filed a petition 
within thirty days under S 9 (1) of ‘the 
Madras City Tenants’ Protection Act. 
Secondly, it was contended that there is suffi- 
cient cause shown in the affidavit for not 
filing the petition in time as required under 
5.9 (1) of the Act and the dismissal of the 
petition by the trial Court is contrary to law 


and erroneous on the facts of the 
case. In so far as the first contention is 
concerned, the learned Advocate-Ceneral 


reliee on a decision of V. Ramaswami, J., 
reported in Govindaswami v. Bhoopalan,! 
and of Kailasam, J., as he then was, reported 
in Angaiyaraja v. Alagaraja,? and contends 
(hat a petition under S. 5 of the Limitation 
Act, 1963 is maintainable to condone the 
delay under S. 9 (1) of the Madras Gity 
Tenants' Protection Act. Learned Advocate- 
General has also brought to my notice a 
decision reported in Manga Rom v. Delhi 
Municipaliiy*. That was a case arising 
under section 417 of the Criminal Р;осейиге 
Gode. On the basis of this decision, learned 
Advocate-General contended that where a 
petition under S. 9 (1) of the. Madras City 
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the Tenants’ Protectico Act has not been filed in 


time by the tenant and if the tenant is satis- 
factorily able to prove the delay in not 
filing the petition within time as required : 
under the Act, each day's delay can be condone 
ed under S. S.ofthe Limitation Act, 1963. 
The Supreme Court in the aforesaid decision 
bas observed as follows: — . 


"There is no important departure made by 
the Limitation Act, 1963 in so far as the 
provision contained іп section 29, sub- 
section (2) is concerned. Since under the 
Limitation Act, 1963, section 5 is specifically 
made applicable by S, 29, sub-section (2), 
it can be availed of for the purpose of 
extending the period of Limitation pres- 
cribed by a special or locallaw if the 
applicant can show that he had sufficient 
cause for not presenting the application 
within the period of limitation. It is only 
if the special or local law expressly 
excludes the applicability of section 5 that 
it would stand displaced." 


In view of the desision of the Supreme Court 
and thedecisions of our Court mentioned 
supra, I have to hold that a petition under 
seciion 5 of the Limitation Act, 1963 is not 
barred to seek condonation of the delay in 
filing the petition under section 9 (1).of the 
Gity Tenants’ Protection Act, The contention 
of the learned Advocate General that a 
petition can be filed under section 5 of the 
Limitation Act, 1963 to condone the delay 
in filing a petition under S. 9 (1) of the 
Madras Gity Tenants’ Protection Act, is 
well-founded and sustainable. 


9. The other question now remains 
whether the petitioner has placed relevant 
materials before the Court to come to tlie 
conclusion that the delay of 55 days in filing 
the petition under section 9 (1) of the Act, . 
has to be condoned under section 5 of the 
Limitation Act, 1963. The petitioner in his 
affidavit states that he contacted his counsel 
and the counsel told him that he has to take 
out an application under section 9 within 
thirty days from the date of service of the 
summons. The petitioner instructed his| 
counsel to prepare such a petition. But the 
counsel to whom instruction have been given, 
has not been examined nor the petitioner 
himself was examined before the tria] Court 
to proveas to how be was prevented from 
filing the petition within time as required 
under section 9 (1) of the Act. The petitioner, 
has not gone the witness box nor has he 
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proved or satisfactorily explained as to when 
he left Madras for business tour to Belgaum 
and Mysore and when and on what day or 
* date he returned in March, 1982 from such 


tour. 















he petitioner has also not satisfactorily 
xplained that after the receipt of summons 
on 20th January, 1982, why he was keeping 


hough the petitioner has averred that he was 
suffering from jaundice, it is not теп. 
loned in the affidavit as to where and under 
whom he was undergoing treatment. No 
medical certificate has been filed in Court or 


the Court showing that the petitioner was 
suffering. from jaundice. A reading of 
ths affidavit filed by: the petitioner clearly 
shows that there are no bona fides in the 
petition and the petitioner has not satis- 
factorily proved that the delay in filing the 
petition was not intentional, but due to reasons 
beyond his control. No evidence of any 
sort was adduced or placed before the trial 
. Court to come to the conclusion that thc 
petitioner had sufficient cause in not filing 
the petition under section 9 (1) of the Act 
within thirty days from the date of receipt 
of suitsummons. The trial Court has gone 
into this aspect and has rightly come to the 
"conclusion that the petitioner has not esta- 
blished that there is sufficient cause for con- 
doning the delay of 55 days. I am of the 
iew that it is on this ground the order of the 
trial Court has to be sustained, that there is 
no flaw in law committed by the trial Court 
to warrant interference in this revision and 
that this revisron has to be dismissed and it 
is accordingly dismissed. However, there 
will be no order as to costs. 


RS. 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:— С. Maheswaran, 7. 


The Musiri Co-operative Land Development 
Bank Ltd., by the Special Officer 
.. áppellant* 


v. 
Ranganathan and others. Respondents. 


Tamil Nadu Co-operative Societies Act 
(LUI of 1961), section 100— Employee of a 
co-operative society dismissed from 
emplo yment— Suit by the employee chal- 
lenging dismissal—Contention that the 
order of dismissal is void, illegal, violat- 
ing the principles of natural justice— 
Defect and infirmity in the enquiry going 
to the root of the order—Suit competent. 


Held:—In this case there was по dispute 
that the documents of enquiry under sec- 
tion 65 of the Tamii Nadu Co-operative 
Societies Act were пої furnished to the 
plaintiff. But it was not clear whether dur- 
ing the enquiry under section 65 of the Act, 
the plaintiff himself was examined by the. 
enquiry officer. There are no records pro» 
duced inthis caseto show the terms of 
reference in respect of the enquiry under 
section 65. It cannot therefore be said that 
the non-furnishing of copies of enqufry 
under section 65 would have prejudiced 
the plaintiff, but it shall be borne in mind 
that both the Courts held that the domes- 
tic enquiry ofiicer acted without jurisdiction 
not merely because be bad not furnished the 
copies of documents of the enquiry under 
section 65, but for other reasons also such 
as violation of principles of natural justice in 
not giving an opportunity to the plaintiff, 
examining the witness in his absence 
and passing an ex parfe order even when he 
had asked for an adjournment. In these 
circumstances the defect in tbe enquiry 
proceedings goes to the root of the order 
and makes it in law void, As such the 
suit by the plaintiff is quite competent and 
not barred under section 100 of the Tamil 
Nadu Со.орегайуе Societies Act 53 of 1961. 

[Paras. 7,6] 


Cases refered to: — 


Madural District Co-operative Supply and 
Marketing Society Ltd. v. Sankaranara- 
yanan, (1982) 1 M.L.J. 140: 95 L.W. 178; 





* S.A. No. 894 of 1984. 19th. October, 1984. * 
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K. Satyanarayana v. Motu Industries, 
(1963) 1 An W.R. 323 (D.B.); Firm and 
Tlluri Subbayya Chetty & Sons v. The State 
of Andhra Pradesh, (1963) 2 S.C.J. 725: 
(1964) 1 M.L.J. (S.C.) 5: (1964) 1 An. W.R. 
(S.C.) 5:(1964) 1 S.C.R. 752: (1963) 50 
LT.R. 93: A..R. 1964 S.C. 322; Secretary 
of State v. Mask & Company, (1940) 2 
M.LJ. 140 (P.C.) : 67 LA. 222: LL.R. 
(1940) Mad. 599: 52 L.W. 1 (P.C.): АЛЕ, 
1940 P.C. 105. 


Р.К. Jamal Moh amed, for Appellant. 


K. Duraisami, for Respondents. 


The Court delivered the following 


JuDGMENT— The third defendant is the appel- 
lant. The suit out of which this second appeal 
arises was filed by the first respondent for 
declaring that the order of the third defendant, 
dated, 10th November, 1979 and the order 
of the second defendant, dated 29th March, 
1980 and also the order of the third  defen- 
dant, dated 6th May, 1980 are ab initio void, 
illegal, without jurisdiction and ultra vires 
and for a permanent ipjunction restraining 
the defendants from enforcing the said orders. 


2. he plaintiff-first respondent was the 
Secretary of the third defendant-Co-operative 
Land Development Bank at Мизігі, Disci- 
plinary action was taken against the plaintiff 
and charges werc framed against him for 
cortan acts of omission and commission on 
the part of the plaintiff, The third defen- 
dant appointed an Enquiry Officer and on 
the basis of his report dismissed the plaintiff 
on 10th November, 1979. On appeal pre- 
ferred by tbe plaintiff, the second defendant, 
Deputy Registrar of Co-operative Societies, 
Musiri, set aside the order of dismissal, 
be remitted the matter for disposal de novo. 
But the third defendant again passed an order 
dismissing the plaintiff from service. Accord- 
ing to the plaintiff the order of the thtrd 
defendant (1) is ab initiio void, (2) is vitiated 
by violation of the гше of audi alteram 
partem (3) is mala fide as no show-cause 
notice was issued prior to framing of charges; 
(4) із vitiated as the punishment by the first 
defendant is without enquiry, (5) is bad as 
the order was based on the report of the 
Enquiry Officer, a member of the Musiri 
Bar, who was appointed by the third defén- 
dant and who has not furnished bim with 
details asked for by him. The further con- 
fention is that the order of the second defen- 
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dant is vitiated as no notice or summons was 
issued by the second defendant and the 
appeal was disposed of summarily and tbe , 
order is also bad as the second defendant 
has no jurisdiction to remit the matter once 
he is convinced that the order of the third 
defendant has to be set aside. It Is in those. 


circumstances that the plaintiff prayed for the 
reliefs extracted. 


3. The suit was resisted by the defendants. · 
The second defendant in his answer contend- 
ed that the allegation that the second defen- 
dant has no jurisdiction-to remit the matter 
is wrong and that the order of remit has 
been made according to the provisions of 
the by laws of the Land Development Bank , 
and that the suit is bad for want of notice 
under section 80, Civil P-oceedure Code and 
it is also barred undee section 100° of the 
Tamil Hadu Co-operative Societies Act. The 
fist defendant adopts the written statement 
of the second defendant. The third defen- 
dant would deny theallegation of mala fides. 
He also denied that the Special Officer was 
exhibiting a hostile attitude towards the 
plaintiff. He stated that the Enquiry Officer 
appointed by the third defendant summoned 
the plaintiff to appear on 7th August, 1979 
and on 16th August, 1979, that as he has not 
appeared, hehas proceeded ex parte and that 
the ailegation that no enquiry was conducted 
by the Enquiry Officer is wrong. The third 
defendant also denied the allegation that the 
documents were withheld from the plaintiff 


end stated that the suit is also bad for want. ` 
of notiee. 


4. The trial Judge was of the view that the 
suit will not be barred by section 100 of the 
Co-operative Societies Act, 1961 and there- 
fore the Court has jurisdiction to try the 
suit and that the order of the defendants are 
void and therefore the plaintiff is entitled to 
the injunction prayed for. The appellate 
Court has merely foliowed the judgment of 
the trial Court and confirmed the judgment 
of the trial Court. This appeal is preferred 
by the third defendant. ` 


5. A learned Judge of this Court while 
admitting the second appeal framed the 
following subtsantial questions of law: 


1, Whether the suit out ofwhich the second 
appeal arises, is maintaininable ina civil 
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Court in the face of section 100 of the Tamil 
Nadu Act 53 of 1961, as it specifically says 
that in case of any order or award passed or 
decision or action taken by the authorities 
under the Act, including the Government, 
the same cannot be questioned in any Court 
law? and 


2. Whether the failure of the appellant to 
produce the records of investigation made by 
the Registrar under section 65 of the Co- 
operative Societies Act‘ which is not in his 
possession, will vitiate the enquiry before 
the Enquiry Officer? 


6. Itis only on these two points that the 
decisions of the Courts below are challenge 
ed. The question whether the suit by an 
employee oi a Co-operative Society against 
the Society challenging the order of dismissal 
passed by the Society, is barred by the pro. 
visions of sectiou 100 of the Tamil Nadu Co- 
operative Societies Act, 53 of 1961 is bereft 
of direct authority Madurai District Co- 
operative Supply and Marketirg Society 
Ltd. у. Sankaranarayanan! was a case where 
the plaintiff in each of the four suits was an 
employee of the Madurai Co-operative Supply 
and Marketing Society. Each of them was in 
charge of godowns of the Society storing 
foodgrains. After a domestic enquiry, all 
of them were dismissed as there was 
a shortage in the stock and a suit was filed 
by each of them. A learned single Judge 
of this Court took the view that the suit 
filed by the dismissed employee of the Co- 
operative Society against the Society must 
be held to be maintainable and not barred 
by the Industrial Disputes Act. According 
to the learned Judge, the issue as to main- 
tainability of the suit vested with the 
Corut on two different statutory provisions. 
One was under section 73 read with section 100 
of the Tamil Nadu Co-operative Societies Act 
andthe other was under the Industrial Disputes 
Act, 1941. The learned Judge pointed out 
that no argument, however, was addressed 
before him by the counsel for the Society 
on the basis of section 73 of the Tamil 
Nadu Co-operaiive Societies Act. It is not 
clear from the. judgment whether the bar 
under section 100 of the Tamil Nadu Co- 
operative Societies Act was argued bcfore 
the learned Judge. In those circumstance, 
the learned Judge held that the suit filed 
by.the employee must be held to be not 


A e — 


1, (1982)1 M.LJ. 140; 95 L.W, 178, 


barred by the Industrial Disputes Act. This 
ruling is of no help. 


7. Section 100 of the Tamil Nadu Co. 
operative Societies Act runs thus : 


“Чо order or award passed, decision or 
acjion taken or direction issued under this 
Act by an  arbitrator,a liquidator, the 
Registrar or an officer authorised or em- 
powered by him, the Tribunal or the 
Governmedt or any officer subordinate to 
them, shall be liable to be called in ques- 
tion in any Court," ‘ 


It is not disputed that section 73 of the Tamil 
Nadu Co-operative Societies Act is not attra- 
cted as disputes arising out of disciplinary 
action by the Society or its committee against 
the paid servants of the Society are specifi- 
cally excluded by section 73. Learned counsel 
for the appellants invited my attention to the 
ruling іп K. Satyanarayanan v. Motu. Indus- 
tries! where a Division Bench of Andhra High 
Court had to dealiwith secction 48 of the Mad« 
ras Co-operative Societies Act, VI of 1932, which 
corresponds to section 100 of the present Act 53 
of 1961. This was a case where the Godavari 
Central Co-operative Stores (in liquidation) 
(first defendent in that suit) obtained a decree 
against one Satyanarayanamurthi (the third 
defendant and judgmene-debtor) before the 
Registrar of Go-operative Societies in a claim. 
The said Society brought the house  belong- 
ing tothe judgment-debtor, namely, Satya- 
narayanamurthi to sale and one К. Satyana- 
rayana the first defendant, purchased it and 
the sale was confirmed. by the Registrar 

One Motu Industries Private Limited, one of 
the several creditors of the judgement-debtor, 
was the plaintiff. Godavari Central Co- 
operative Stores, after realising the amount 
went into liquidation. Motu Industries, one 
of the creditors of the judgment-debtor, 
without obtaining sanction of the Registrar, 
brought a suit against the Co-operative 
Stores and the judgment-debtor, challenged 
the decree obtained by the Co-operative 
Stores and the sale held in execution on the 
ground that the Depuy Registrar had no 
jurisdiction to eotertaint the claim and the 
execution proceedings were vitiated by fraud 
and irregularity, The question in that case 
was whether the suit for setting aside the 





1, (1963) 1 An,W.R, 323 (D.B.). Р 
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sale was barred and whether the leave of the 
Registrar for proceeding wlth the application 
18 а condition precedent for the institution 
of the suit. On these two questions, the 
Bench held that it is not npen to the plaintiff 
to challenge the correctness of the award 
passed under S. 51 of the Madras Co-opera- 
tive Societies Act, 1932 or the sale held in 
pursuance of the said award and that section 
51 (6) of Act VI of 1932 expressly bars the 
Jurisdiction of civil and revenue courts to 
callin question the decision under section 
51. It was held that failure to obtain sanc. 
tion of the Registrar for institution of the 
suit is fatal to its maintainability. The trial 
Court found in that case that award procee- 
dings taken out by the Society before the 
Deputy Registrar were invalid, that tre sale 
in pursuance of the decree is also a nullity 
and that the plaintiff can maintain the suit 
in civil court for declaration that the sale is 
void and the civil court has jurisdiction to 
entertain the suit and ultimately granted a 
decree. In that case, the High Court, as a 
fact, found that— 


“It has not been alleged, much less proved 

in the instant case that any of the provi- 

sions of the Act had not been complied 

with or that there has been a violations of 
` any principles of judicial procedure". 


It is in those circumstances and in vlew of 
certain authorities cited before it, tbat it 
came to the conclusion that the suit for 
declaration that the sale is void and is not 
binding on the plaintiff; is barred by the 
provisions of Act VI of 1932 and is not 
maintainable. The question about the 
exclusion of jurisdiction of civil courts to 
entertain civil actions by virtue of specific 
provisions cdntained in the Act has been 
judicially considered in Secretar» of State 
v. Mask & Company! Lord Thankerton 
observed: 


2 


“It is settled law that the exclusion of the 
jurisdiction of the civil Courts is not to be 
readily inferred, but that such exclusion 
must either be explicitly expressed ог 
clearly implied. It is also well settled that 
even if jurisdiction is so excluded, the civil 
Gourts have jurisdiction to examine into 
cases whether the provisions of the Act 
have not been complied with, or the 
statutory tribunalbas not acted in con 





. l. LR. 67 LA. 222: LL.R. (1940) Mad. 599: 
Соо M.L.J. 140 (P.C.) 52 L.W. 1; A.LR. 1940 
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formity with the fundamental principles of 
judicial procedure.” 


What is contended before me by the learned 
counsel appearing forthe appellant is that 
there is an express prohibition under section 
100 of Act, 53 of 1961 and the prohibition 
is unambiguous and no order passed by an 
arbitrator, Registrar, or an officer authorised 
or empowered by him or by the Government 
or any officer subordinate to Government 
shall be liable to be called in question in-any 
Court and that by instituting the suit the 
plaintiff really called the order of the officer 
in question. Though the relief of injunc- 
tion is usually granted by the Court, he 
pointed out, that it is oot the form in which 
the relief is claimed that matters, but the 
substance of the relief claimed that should 
be looked into. In Pirmand Illuri Subbay- 
ya Chetty & Sons v. The Stateof Andhra 
Pradesh!,the Supreme Court had to consider 
sectiou 18-A of the Madras General Sales 
Tax Act, 1939. A suit was filed by the 
appellant ih that caseagainst tne State of 
Andhra Pradesh fora decree fora certain 
sum of money on the ground that the amount 
was illegally recovered from him under the 
Madras Sales Tax Act. The respondent in 
the appeal resisted the claim on the ground 
that the suit was incompetent under section 
18-A ofthe Act. The Supreme Court held 
that section 18-A excludes the jurisdiction of 
Civil Court to set aside or modify any assess- 
ment made under the Act and there is no 
express provision in the Act under which the 
suit сар Бе said to have been filed and it 
falis under the prohibition in that section. 
Jt further pointed out that where an order of 
assessment has been made by any appropriate 
authority under the provisions of the Act or 
any challenge to its correctness and any 
attempt either to have it set aside or modified 
must be made before the appellate or 
revicional forum prescribed by the relevant 
provisions of the Act. Finally their’ Lorde 
ships held that the suit instituted for that 
purpose is barred under section 18-A. But 
their Lordships in dealing with the observa. 


tions of Lord Thankerton in Secretary of. 


Stats v. Mask & Company?*, made the 
following observations: 
——— —————-_—————-— 


1. (1964) 1S.C.R. 752; (1963) 50 I. T.R. 93: (1963) 


2 S.C.J. 725: (1964) 1 M.L J, (S,C.) 5: (1964) 1 An, 
W.R. (S.C.) 5: А.Т.К. 1945 S.C. 322. 

2. I.U.R. (1940) Mad. 599: (1940) 2 M.L.J. 140; 
$2 L,W. 1: АЏ.К, 1940 P.C. 105. * 


\ 
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“It is necessary to add that these observa- 
tions, though made in somewhat wide 
terms, do not justify the assumption that 
if a decision has been made by a taxing 
authority under the provisions of the 
relevant taking statute, its validity can be 
challenged by a suit on the ground tbat it 
is incorrect on the merits and as such, it 
can be claimed tbat the provisions of the 
said statute have not been complied with. 
Non-compliance with the provisions of the 
statute to which teference is made by the 
Privy Council must, we think, be non- 
compliance with such fundamental provi« 
sions of the statute as would make the 
entire proceedings before the appropriate 
authority illegal and without jurisdiction. 
Similarly, if an appropriate authority has 
acted in violation of the fundamental pri- 
cipies of judicial procedure, that may also 
tend to make the proceedings illegal 
and void and this infirmity may affect the 
validity of the order passed by theauthority 
.in question. It is cases of this character 
where the defect or the infirmity in the 
order goes to the root of the order and 
makes it in law invalid and void that these 
observations may perhaps be invoked in 
support of the plea that the civil Court 
can exercise its jurisdiction notwithstand- 
_ing.a provision to the contrary contained 
in the -relevant statute." 


The question now is whether in this case the 
order passed by the authority concerned 
suffers from infirmity such that the defect 
goes to the root of the order and makes it 
in law invalid and void. The. Enquiry 
Officer has passed an ex parte order. Both 
the Courts have found that on 16th August, 
1979 the plaintiff was absent and the Enquiry 
Officer proceeded to record the evidence of 
of the witnesses on the 5th, 6th, 7th and 
14th of September, 1979 in the absence of 
the plaintiff. The Conrts also found that 
copies of documents were not granted to 
the plaintiff. The Courts below pointed out 
that the plaintiff wrote a letter under Exhibit 
A-l1 asking for certain particulars and also 
praying to adjourn the enquiry beyond 16th 
August, 1979, but the Enquiry Officer, 
D.W. 2‘ has proceeded ex parfe on 16th 
August, 1979. Though this letter, Exhibit 
А-П, seeking adjournment was sent on 13th 
August, 1979 as is evident from the postal 
receipt, it was received and acknowledged 


by the Enquiry Officer only on 17th August, 
1979. Both the delinquent and the Enquiry 
Officer are residing in Tiruchirapalli itself, 
and it is rather’ strange that it should have 
reached the Enquiry Officer on 17th August, 
1979. Both the Courts also say that the 
plaintiff was not given ал opportunity to 
peruse the depositions recorded during the 
enquiry under section 60 of the Co-operative 
Societies Act onthe ground that they are 
*Goverument records and confidential 
records." Ona consideration of these facts, 
both the Courts concurrently found that, 
the enquiry by the Enquiry Officer is in vio-| 
lation of the principles of natural justice) 
and that the Enquiry Officer has acted with. 
out jurisdiction and his report is void. The 
Courts also found that the order of the 
second defendant is also vitiated for not 
following the principles of natural justice 
and that the 2nd defendant was also wrong 
in keeping the order of suspension in tac 
while setting aside the order of dismissal. | 














8. In this case there is no dispute that the 
documents of enquiry under section 65 of 
the Tamil Nadu  Co-operative Societies 
Act were not furnished to the Ing. th 





But it isnot clear whether during the 
enquiry under section 65 of the Act the 
plaintiff himself was examined by the 
Enquiry Officer. There are no records oro- 
duced in this case to show the terms of| 
reference in respect of the enquiry under 
S. 65. Itcannot, therefore, be said that 
non-furnishing of copies of enquiry under 
S. 65 would have prejudiced the plaintiff, 
but it should be borne in mind that both 
the courts held that the domestic enquiry 
officer acted without jurisdiction not merely 
because he has not furnished the copies o 
documents of enquiry under S. 65, but for 
other reasons also such as violation of| 
principles of natural justice, aad not giving| 
an opportunity to the plaintiff and examin- 
ing the witnesses in his absence and passio 
an ex parte order even whenhe bas asked 
for an adjournment. In these cirbumstances, 
Iam constrained to take the view that the 
defect or the infirmity in the enquiry 
proceedings goes to the root of the order 
and  makesit in law void and as such 
the suit by the plaintiff is quite compe-| 
tent and nor barred under S. 100 ofthe 
Tamil Nadu Co-operative Secieties Act 53| 
of 1961. | 
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9. For the foregoing -reasons the second ` 


appeal fails and is dismissed with costs. 


R.S. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. i 


PRresENt:— G. Maheswaran, 7. 


P.D. Cruz ©.. Appellant* 


v. 


‘St. Dominics Anglo Indian Girls High 
School, represented by its Correspondent 
Raving office at St. Thomas Mount. 


.. Respondent.’ 


(4) Tamil Nadu Code of Regulations for 
Anglo Indian Schools, Article 68-4 and 
Article 119— Teacher in an Anglo Indian 
School dismissed from  service— Suit by 
dismissed teacher for declaration that her 
dismissal from services was arbitrary, ille- 
gal «und void — Mandatory injunction for 
reinstatement prayed for—Maintainability 
of the suit. 


(B) Specific Relief Act (47 of 1963)— Suit 


for declaration by a dismissed teacher— 
Relief of mandatory injunction for reinsta- 
tement asked for—Whether could be 
granted. 


(C) Master and  Servant— Dismissal of 
teacher—Pure contract of master and seryant 
— Not declared to be a nullity. 


A teacher employed in an Anglo Indian 
School filed a suit for a declaration that 
her dismissal from service by the school 
authorities was arbitrary, illegal and void for 
want of jurisdiction and fora mandatory 
injunction directing the management to 
reinstate her in service. The question that fell 
for consideration was whether ^ Article 68-A 
or 119 of the Code of Regulations for Anglo 
Indian schools would apply. 


Held: Tne provisions of Article 68-A would 
be attracted in the case where a declaration 
has to be made that a Headmaster or a 
teachcr is unfit to be a Headmaster or a 
teacher and the Headmaster ог teacher is 
found to be negligent in the discharge of his 


*S. А, No. 2270 of 1981. 
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duties, or found to have committed any 
irregularity. The lower appellate Court was 
right in coming to the conclusion that "Arti- 
cle 119 of the Regulation alone applied and 
not Article 68-A. 

[Para. 6.] 


The relief sought for by the plaintiff includ- 
ing the relief of mandatory injunction to 
reinstate her into service, indirectly amounts 
to specific performance of contract of person- 
al service. Such a declaration is not 
permissible under the law of specific relief. 
In the case of a servant of the state or local 
authorities or statutory bodies, courts have 
declared in appropriate cases the dismissal 
to be invalid if the dismissal is contrary to 
the rules of natural justice or if the dismissal 
is in violation of the provisions of the 
statute. But dismissal of what is described 
as pure contract of master. and servant is 
not declared to be a nullity, however wrong- 
ful or illegal it may be. 


N.A. Padman abha Rao, for Appellant. 
G.M. Nathan, for Respondent. 
The Court delivered the following 


JUDGMENr:—The plaintff is the appéllant. 
The suit out of which this second appeal 


arises was filed by her for a declaration that 


her dismissal from service by the respondent is 
arbitrary, illegal and void and for a manda- 
tory injunction directing the respondent to 
reinstate the plaintiff-appellant into service. 
The plaintiff was employed in St. Dominics 


Anglo Indian Girls High $choolrunby the - 


defendant. She was having indifferent 
health and often had to apply for leave and 


оп this account there was esttangement of | 


feelings between her and the Headmistress of 
the institution who made some untenable 
charges against her and appo'nted one 
Sr Hyachintha of St. Helens Girls High 
School as Enqui y Officer. According to the 
plaint averments, 
conducted the enquiry but no opportunity 
was given to the plaintiff to cross-examine 
the witnesses and on the basis of that report 
the services Of the plaintiff were terminated 
on 27th April, 19/8. According to the 
plaintiff, the disciplinary proceedings were 
vitiated for want of jurisdiction and is against: 
law .and principles of natural justice. It is 
in these circumstances that she filed the suit 
for the reliefs stated above. e 


the said enquiry officer ` 
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2. The suit was resisted by the respondent- 
school on the ground that the order of 
dismissal is correct as the enquiry was 
conducted in accordance with the principles 
of natural. justice. The defendant denied 
the allegation that no opportunity was given 
to the plaintiff for  cross-examining the 
witnesses. 


3. The trial Judge held tbat the defendant, 
respondent has contravented the provisions of 
П of Article 68-A of the Code of Regula- 
tions for Anglo Indian Schools (herein. 
after referred to as the Regulations) and decre 
ed the suit as prayed for. On appeal, the 
learned appellate Judge reversed that finding 
and stated that the provisions of Article 68-A 
are not attracted and that Article 119 of the 
Regulatoins alone will apply and in the end, 
allowed the appeal and dismissed the suit. 
The plaintiff has filed this second appeal. 


4. While admitting the second appeal, a 
learned Judge of this Court has formulatted 
the following substantial question of law:— 


1. Whether the lower appellate Court erred 
in law with reference to interpretation of 
Art. 68-A of the Code of Regulatidns for 
Anglo-Indian Schools? and 


2. Whether thelower Appellate Court 
omitted to take note of the fact that there 
waslack of opportunity to the appellant to 
cross-examine the witnesses during the course 
of enquiry? 


5. Dealing with the second question of law 
first, I must at once point out that the 
allegation that the appellant was not given 
an opportunity to cross-examine witnesses 
during enquriy is not well.founded, for in 
the proceedings of the Enquiry Officer 
marked as Exhibit B-3, it is found that 3he 
plaintiff was given enough opportunity to 
‘cross-examine the witnesses examined by the 
Enquiry Officer. Тһе Enquiry Officer, it is 
‘seen, has directed the plaintiff to cross-exami« 
nethe witnesses and in fact the plaintiff has 
cross-examined them also. Opportunity was 
given to the plaintiff to examine her own wit- 
nesses also. To say that no opportunity was 
given to the plaintiff to examine the witnesses, 
is not correct, The learned appellate Judge has 
dealt with this question and itis wrong to 
M.L.J.— 10 


73 


say that the appellate Court has not taken 
note of this question, That disposes of the 
second point of law. 


6. The first point of law requires considera- 
tion. Itis admitted that the services of the 
plaintiff are governed by a contract between 
the plaintiff and the defendant, evidenced by 
Exhibit B-2. Execution of Exhibit B-2 is also 
admitted. The trial Court relying on Article 
68-A of the Regulations was of the view- that 
there isa violation of the Regulations as 
neither the Inspector of Anglo-Indian Schools 
no any Officer deputed for that pnrpose, has 
enquired into the charges framed against the 
peus Article 68-A of the Regulation runs 
thus: 


“If the Headmaster or any other teacher 
ofa school is found to be negligent 
in the discharge of his duties or is fonnd 
to have committed any irregularity, the 
Director shall, after due enquiry declare 
him unfit to be a Headmaster or a teacher 
for a specified period or permanently as 
circumstances of the case warrant. 


Such declaration shall not be made until the 
teacher or Headmaster has beeu informed 
in writing of the charges against him and 
full enquiry has. been made either by the 
Inspector. of Anglo-Indian Schools or any 
other officer deputed by the Director for the 
purpose, provided that this procedure need 
not be followed in cases where the teacher or 
Headmaster has been convicted by a com- 
petent Court”. 


A careful reading of Article 68-A would 
show that it would be attracted in the case 
of any Headmaster or any teacher being 
found negligent in the discharge of his duties 
or found to have committed any irregula- 
rity. In such cases, the Direstor shall after 
due enquiry, declare the Headmaster or the 
teacher unfit to be a Headmaster or teacher 
for а specified period or permanently as the 
circumstances of the case warrant. It is only 
when such a declaration is to be made that 
Article 68-A is to be resorted to. But this 
case appears to be one covered by Article 119 
of the Regulations which runs thus: 


“In recognised schools every paid teacher 
shall be engaged under a written agreement 
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with the management terminable on either 
side with three months’ notice or three 
months’ salary in lieu of. The agreement 
shall be in the form prescribed in Appen. 
dix 48.” (Proviso omitted) 


Now, a reading of clause 7 (ii) of Appendix 
48 would show that the school authorities shall 
have the power in termiaate the services of 
ateacher when he a becomes a permanent 
member of the staff (a) without notice for 
any or for all of the following reasons: 


Wilful neglect of duty; serious miscoudnct; 
gross insubordination; mental unfitness; sus- 
pension or cancellation of teacher’s certificate 
by the Director of Public Instruction under 
Code of Regulations for Anglo-Indian 
Schools, and : 


(b) With three months’ notice ог three 
months’ salary in lieu thereof for the follow. 
jng reasons: 


«Incompetence, retrenchment, physical un- 
fitness or any other good cause. 
i (Provise omitted) 


A reading of both Articles 119 and 68-A 
together would show that the provisions of 
rticle 68-A would be attracted only in the 
ase where a declaration has to be made 
that a Headmaster or ateacher is unfit to be 
а Headmaster or a teacher and the Head. 
master or teacher is found to be negligent in 
in the discharge of duties, or found to have 
committed any irregularity. In this case, а 
reading ot Ex. B-2 will show that the word- 
ing in.Clause 7 of Appendix 48 has been 
extracted andthe plaintiff has signed in 
Exhibit B-2. Therefore, the lower appellate 
Court was right in coming to the conclusion 
that Article 119 of the Regulations alone 
applied and not Article 68-A. 


7. It is contended by the learaed counsel 
for the respondent that a suit for declara- 
tion would not lie. This isa case where 
the services of the plaintiff under the manage- 
ment of the defendant-school is governed by 
the contract, Exhibit B-2. In such circum- 
stances, only a. suit for damages would lie. 
in my opinion, the relief as sought for by 
the plaintiff including the relief of manda- 
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tory injunction to reinstate her into service} 
indirectly amounts to specific performance 
of contract for personal service. Such aj 
declaration is not permissible under the law 
of specific reliefs. But in the case of a 
servant of the State or local authorities or 
statutary bodies, Courts have declared inj 
appropriate cases the dismissal to b 

invalid if the disnsisal is contrary to rules 
of natural justice or if the dismissal is in 
violation. of the provisions ofthe statute.j 
But dismissal of what is described as pure 
contract of master and servant is not decl 

ared to be a nullity. however, wrongful ог 
illegal it may be. For the foregoing reasons] 
this second appeal is dismissed but in the: 
circumstances without costs. 


R.S. Appeal dismissed.’ 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


PRESBNT:— 5. Mohan and Т. Sathiadeo, jj. 


State of Tamil Nadu and another 


Appellants* 
ү. 
Mis. The Saroja Mills Ltd., Coimbatore 
* Respondent. 


Land Acquisition Act (Тоу 1894), sections 
4 (1), 6 and Part VII— Land acquired under 
Part ҮП and placed at respondents dis- 
posal—A portion alone claimed to have 
been utilised for the purpose of the acgqui- 
sition—G.O. directing resumption of re- 
maining  portion—&ospondent willing— 
Land claimed to Бе utilised not 
properly utilised Another GO. issued for 
resumption of entire land— Volidity 
of G.O. challenged by filing writ— 
—Pending writ., new proposal to respon- 
dent by Government to assign on certain 
terms— Effect — Validity of impugned 
G.O. uphetd іп appeal— Subsequent pro- 
posal cannot whittle down power of resump. 
tion. 


Lands measuring 39.93 acres were acquired 
under Part VII of the Land Acquisition Act 
and placed at the disposal of the respondent 
Mills for constructing houses for the labourers 
of the Milis. Only about 5.76 acres had been 
utilised by the respondent for this purpose. 





*W.P. No. 453 of 1980. 29th February, 1984. 
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Ву С.О. Ms. No. 4293 dated 25th October, 
1966 the Government directed resumption of 
the remaining extent. It was found later 
on that there was no proper utilisation at 
all. Government passed an order С.О. Ms. 
No. 382. Housing dated 13th May, 
1977, directing thé entire?39.93 acres of land 
to be resumed immediately because the res- 
pondent had not utilised the entire land for 
the purpose for which it had been acquir- 
ed, paying as compensation to the respon- 
dent an amount inclusive of solatium based 
on the cost of the premises fixed at the 
time of acquisition. Anarea of 5.95 acres 
was also directed to be handed over to the 
Central Warehousing Corporation and the 
rest to the Tamil Nadu Housing Board. The 
G.O. was questioned by the respondent in 
W.P. No. 3442 of 1977. Pendingthe writ 
petition, by itsletter dated 16th January, 
1980, Government asked the respondent if it 
was agreeable to the assignment of 39.93 
acres on payment of market value on con- 
dition the respondent wonld withdraw the 
writ petition and also submit a scheme 
within 3 months for construction of houses 
for the Mill-workers. A single Judge held 
that in view of the later proposal the impu- 
gned G O. had became ineffective, that the 
5.78 acres utilised by the respondent already 
could not be resumed and that the amount 
of compensation should be revised by in- 
cluding certain sums. 


On appeal against the order, 


Heid:—' The acquisition was in exercise of the 
power ofeminent domain under Part VII, Land 
Acquisition Act. Ап agreement in terms of 
this Part has to be eniered into since it is 
only on that. agreement that the lands are 
placed atthe disposal of the respondent. 
One of the terms of the agreement is that the 
entire extent of the land must be utilised for 
the purpose of acquisition. If there is a 
failure or a breach of the condition by the 
respondent, itis no use to say that a por. 
tion of the land had been utilised for the 
purpose, if in fact there was no proper 
utilisation thereof. The earlier С.О. 
proceeded on the assumption of proper utili- 
sation. When it transpired that it was not 
so resumption of the entire land was direct. 
ed by the later G.O. there being no ulterna- 
tive. The impugned Government Order 
is perfectly valid. The power of resumption 
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is a logical corollery of the power of eminent 
domain and cannot in any way be diluted or 
whittled down by the subsequent proposal 
of the Government. [Para. 4.] 


С. Chinnaswami, Special Government Pleader, 
for Appellants. 


R. Arunagirinathan, for Raj and Raj, for 
Respondent. 


The Judgment of the Court was delivered by 


Mohan, J.—The short facts leading to the 


writ appealare asfollows: An extent of 
39.93 acres in S. No. 70/1С, 7171C and 
72]1 etc., in Singanallur was acquired 


under: Part УП of the Land Acquisition 
Act (for short the Act) and was placed at 
the disposal of the respondent mills. The 
public purpose as noted in the section 4 (1) 
notification and declaration under section 6 
was, for putting up residential quarters for 
the labourers ofthe mills under the Sub- 
sidised Industrial Housing Scheme. The res- 
pondent mill claimed that it had utilised 
an extent of 5.78 acres by putting up a few 
houses. This is disputed on behalf of the 
State. However, since not very much turns 
upon the same, we need not dwell at length 
on that. Insofar asthe other extent was 
‘not utilised the Government made proposal 
in G.O. Ms. No. 4293 dated 25th October, 
1966 for the resumption of the remaining 
extent. That G.O. may be extracted: 


‘In the circumstances reported, the Govern- 
ment accept the proposal of the Commis- 
sioner of Labour, Madras, that the un- 
utilised lands measuring an extent of 34.15 
acres acquired on behalf of Mis. Saroja 
Mills Ltd,, Singanallur under the Land 
Acquisition Act be resumed. The Com- 
missioner of Labour is requested to take 
necessary action in consultation with the 
Collector of Coimbatore in the matter. 


The Commissioner of Labour, Madras is 
also requested to send a report to the 
Government through the Chairman, State 
Housing Board whether the lands after re- 
sumption can be utilised for construction 
of houses under Subsidised Industrial 
Housing Scheme (Govt. Sector) in due 
course’. $ 


EN 
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Thereafter, the Commissioner of Labour 
acting on the С.О. called upon the respon- 
dent mill to hand over the land measuring 
an extent of 34.15 acres directed to be 
resumed. То that the respondent mill wrote 
a reply on 20th September, 1969, agreeing to 
hand over the remaining untilised portion of 
the said extent of 34.15 acres. It was, at 
this stage, the Government -passed the 
impugned G.O. Ms. No. 382 Housing dt. 
13th May, 1977, which is as follows: 


‘In the Goveroment order first read above; 
the Government ordered that the unutillised 
extent of land in Singanallur village (Coim- 
batore taluk and district measuring 34.15 
acres (out of 39.93) acres in S. No. 70/1 
etc. acquired on behalf of Saroja Mills, 
Singanallur be handed overto the "Tamil 
Nadu Housing Board for its various 
housing schemes. i 


The Collector of Coimbatore in his letter 

_ tbird read above has reported that an 
extent of 39.93 acres in S. No. 70/1 etc. 
of Singanallur village was acquired as per 
award No. 11/55 dt. 18th May, 1975, and 
so there is a difference of 0.10 cents in the 
totalextent indicated in the Government 
order first read above. 


The Regional Director Central Ware- 
Housing Corporation, Madras has reques- 
ted for allotment of land inthe area for 
оа of godown іп Coimbatore 
taluk. 


Thiruvalargal Saroja Mills, Singanallur, 
Coimbatore has not utilised the land for 
the purpose for,which the land was acqui. 
red. In the circumstances, the Govern- 
ment direct that the extent of 39.93 acres 
in S. No. 70/1 etc. of Singanallur village 
Coimbatore Taluk and district be resumed 
immediately on payment to the Saroja 
Mills of Rs, 52,752.37 inclusive of 15 per 
cent solatium based on the cost of the 
_ premises fixed atthe time of acquisition. 


The Collector of Coimbatore is requested 
to arrange to hand over immediately after 
resumption of the lands an extent of 5.95 
acres lying to the westof Tiruchi-Peelamedu 
Erode road to the Central Ware Housing 
Corporation, Madras on payment of by 
the institution of proportionate share of 
Rs. 52,752.37. The Government also 
direct that the balance of 33.98 acres be 
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handed-over to the Tamil Nadu Housing 
‘Board on payment of proportionate share 
of Rs. 5,752,37. The  Gollector 
Coimbatore is requested to take immediate 
action in the matter as the Central Ware- 
Housing Corporation is in need ‘of the 
land very urgently’. 


This G O. was questioned in W.P. No. 3442 
of 1977 which came up for adjudication 
before our learned brother Justice Padma- 
nabhan. Pending the writ petition, the 
Government made a proposal by its letter 
dated 18th January, 1980, calling upon the 
respondent to state whether it was agreeable 
to the assignment of 33.93 acres under 
BSO: 21 on payment of the market value 
of the Jands and whether the respondent 
would agree to withdraw the said writ 
petition. The further condition was within 
three months it should submit a scheme for 
construction of houses to the mills workers 
under the Subsidised Industrial Housing 
Scheme (Private Sector) and for grant of 
loan and subsidy for the scheme, through 
the Commissioner of Labour to Government. 
On the strength of this letter, it was argued 
before the learned Judge that in view of 
this proposal the impugned G.O. had become 
ineffective and the further argument was 
that because the respondent mill had utilised 
an extent of 5.78 acres by putting up building 
in any event, that extent cannot be resumed, 
Though opposed on behalf of the State, the 
learned Judge accepted the! contentions and 
gave clarification with regard to the proposed 
extent of resumption holding that only 34.15 
acres alone can beresumed. The farther 
clarification that was given was with regard 
to the amount to be paid to the respondent 
which did not take into account the excess 
compensation and the solatium that was paid 
by the respondent as рег the judgment of 
the High Court which amounted to Rs. 
38,373.41. Therefore, it was held that this 
amount will bedue to the respondent. In 
these terms, the writ petition was ordered. 
We are obliged to conclude in view of the 
the learned Judge had 
practically held the impugned С.О. to be 
шан Thus, the writ appeal by the 
tate. 


Z. . It is urged on behalf of the State by the 
learned Gcvernment Pleader, Mr. C. Chinna- 
swami, that it is impossible to hold that by 
reason of a subsequent proposal to assign 


of : 
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the remaining unutilised extent under B.S.O. 
21, the Government's power of resumption 
of lands is in any way rendered invalid. 
One of the conditions entered into bet. 
ween the State and the respondent Mills at 
the time of acquisition was that the 
entire extent of 39. 95 acres shall be utilised 
for the purpose of acquisition. Merely 
because, the respondent had utilised an extent 
of 5. 78 acres, it would not follow there is 
no breachof the condition entered into 
between the parties. If, therefore, there was 
a breach there is nothing wrong in the 
Government acquiring the entire extent of 
39. 95 acres. It is not open to the respon- 
dent mills to say that it had utilised one 
portion thereof and that must be excluded 
from the purview of resumption. As regards 
the subsequent correspondence, even assuming 
there was a mistake with regard to the 
extent, that is not a matter to be corrected in 
writ jurisdiction. The Court ought to have 
directed the parties to work out their rights 
by negotiations and should not have inter- 
fered with under Article 226 of the Constitu- 


tion. The same argument will apply even 
as regards the amount to be paid to the 
respondent. 


3. Мг. К. Árunagirinathan, learned counsel 
for the respondent mills would submit that 
in this case; the respondent mills admittedly 
utilised an extent of 5. 78 acres by putting 
up buildings. Therefore, if at all resump- 
tion is made it can be only of. the remaining 
extent and not the entire extent. No doubt, a 
condition was stipulated at the time of 
placing the lands at the disposal of the res- 
pondent mills for which the necessary agree- 
ment was entered into under sectlon 40 of the 
Act that the entireland should be utilised. 
But, where it isnot possible and where it 
was further proposed that the remaining ex- 
tent will be assigned, the position of the 
parties will stand altered as рег the subsequ- 
: ent proposal and cannot be relegated to the 
date of the agreement entererd into under 


section 40 of the Act. Equally, the 
impugned G.O., says that a sum of 
Rs. 52,752.37 inclusive of 15 per 


cent solatium should be paid by the respon- 
dent mills as a pre-condition to ihe assign- 
ment. That does not take note of the earlier 
payment by the mills. Therefore, rightly the 
learned Judge deducted that liability. 


4. We have given our very careful conside- 
ration to. the above argument. It cannot -be 
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gainsaid that this acquisition by the exercise 
of the power of eminent domain was under 
Part УП of the Act. The extent that formed 
thesubject-matter of acquisition was 39.93 
acres. Ithas already been noted the public 
purpose as manifested by section 4 (1) 
notification and the declaration under section 
6 is as follows: ‘Putting up residential 
quarters for labourers of the mills under 
the Subsidised Industrial Housing Scheme.' 
Inasmuch as the acquisition was under 
part 7 of the Act, undoubtedly an agreement 
in terms of that part will have to be entered 
into, because it is on that agreement the lands 
are placed at the disposal of the respondent. 
One of the terms ofthe agreement was, 
which was common cause between the parties, 
that the entire extent of 39.93 acres must be 
utilised for the purpose of acquisition. If 
therefore there is a failure ora breach of the 
condition, it is not open to the respondent 
mills to say that they have utilised a portion 
of the extent 5.78 acres and put up houses for 
labourers and therefore tbat should be 
exempt from resumption. As to what type 
of building that were pnt up in the 5.78 acres 
is borne out by the report of the Collector 
made in Ref. No. 149469/75 F2 dt. 10th 
March Seventy-seven in paragraph 6 which is 
extracted below : 


‘In the reference third cited, the Revenue 
Divisional Officer, Coimbatore has sub- 
mitted resumption proposals for the entire 
extent of 39,93 acres of land comprising of 
land comprising of S. No. 70/1-A etc. of 
Singanallur village, Coimbatore  Taluk, 
The Revenue Divisional Officer, Coimbatore 
in his first report has stated that in S. No. 
7212, there are 5 houses in unfinished 
Stage and that these buildings appear in the 
same stage for the past several years. The 
bricks from the above buildings are being 
removed by the miscreants and it seems 
that no attempt has been made by the owner- 
of the land to protect the building or com- 
plete land make them fit for use. Thus the 
buildings can be said to have been 
abandoned. Further, he has stated that 
this bit of land in S. No. 72/2 (3.05 acres) 
is surrounded by the lands covered under 
resumption, and that the portion of the 
land with its incomplete buildings will be 
an eyesore and hindrance to the Housing 
` Board for its housing schemes. There is a 
tiled building іп S. No. 70/1C and, it is 
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said that it was. in existence even at the 
time of acquisition. There is a well in S. 
No.70/1A- It is being used for drinking 
purposes’. 


Therefore, in fact, there is no proper utili" 


sation, at all, It was only on the assump" 
tion that the respondent had atilised 5.78 
acres G.O.Ms. No. 4293 (Housing) dated 


25th October, 1966 were passed stating 
that the unutilised land measuring an extent of 
34.15 acres acquired on behalf of the mills 
be resumed. It wasonly on that basis the Com- 
missioner also wrote on 6th September, 1969 
to the respondent mills calling upon them to 
place the land at the disposal of the Chairman 
of the State Housing Board to which the res. 
pondent mills also agreed to by its letter 
dated 20th September, 1969. Asa matter of 
fact, the rerpondent mills itself in paragraph 
4 of the affidavit states thus: ‘Inspite of the 
above agreement, neither the respondents nor 
the State Housing Board took any steps to 
implement the terms of the agreement’. How- 
ever, When the Government came to know 
because of the improvised structure put by 
the respondent mills, there was no utili- 
sation at all, they are well entitled to resume 
the entire extent of 39.93 acres under the 
impugned G.0. Ms. No. 382, Housing dt. 
13th May, 1977. Therefore, we are unable 
to agree with the respondent’s contention 
that because ofthe subsequent proposal to 
assign the remaining extent of 34.15 acres the 
power of resumption is inany way whittled 
down. That is a power which is a corrolary 
to the power of eminet domain, That cannot 
in any way be diluted ог diminished by 
reason of the subsequent proposal. This 
much we have to make clear because of the 
judgment under appeal thoughin terms did 
not say the G.O. is ineffective, practically it 
aecepted the respondent mills’ contention. 
Therefore, we have no hesitation in uphold- 
ing the G.O. Ms. No. 382, Housing dated 
13th May, 1977. 


5. What isthe legal consequence of the 
subsequent events? No doubt,.the Govern- 
ment stated in their letter dated 18th 
January, 1980, that they were willing to assign 
the lands onthe payment of market value 
under B.S.O. 21. But that was hedged in 
by conditions: (1) the respondent should 
withdraw the W.P. No. 3442 of 1977 im- 
mediately. (2) Should submit within three 
months a scheme for construction of houses 
to the mils workers under the Subsidised 
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Industrial Housing Scheme (Private Sector) 
and for grant of loan and subsidy for the 
scheme through the Commissioner of Labour 
to Government. We ‘аге unable to hold from 
the records available that these proposals 
have attained fruition. The parties before 
us are at variance whether this proposal still 
exists and could be completed or not. There- 
fore, we leave that question open. Once that 
is left open, the clarifications given by the 
learned Judge both with regard to the ex- 
tent and also with regard to the quantum 
will have to be set aside. Accordingly they 
are set aside. In the result, we hold (Г) that 
the impugned order made in G.O. Ms. No. 
382, Housing dated 13th May, 1977, direct- 
ing resumption of the entire extent is valid; 
(ii) that by reason of the subsequent cor- 
respondence between the parties, we are not 
in a position to hold from the records made 
available before us that the proposal regard- 
ingassignment had attained fruition; (iii) 
the respondent is at liaberty to negotiate for 
assignment and if the Government are will- 
ing this Judgment will not stand in the way 
of such an assignment, on such terms as the 
Government may deem it fit to impose. The 
writ appeal is allowed with costs. Counsel’s 
fee Rs. 500j- 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:— V. Ramaswami, 7. 


Messrs, Amin and Company, represented 
by partner, S.A. Aboobucker 


Appellant? 
v. 
Messrs. Southern : Roadways  Limiled, 
Madurai .. Respondent. 


Cerriers Act (III of 1865). sections 8 and 
9— Liability of carrier for loss or damage 
—Onus of proof that the carrier was nof 
negligent or guilty of any criminal actlies 
on the carrier himself—Production of 
wayesbill —Effect . 


As to the liability of a carrier for loss caused 
by delivering goods :'toa& person producing 
the way—bill and the duty cast on thecarrier, 





* Appeal No. 356 of 1979, 25th January, 1984, 


1] M/s, AMIN & CO y. M/S. SOUTHERN ROADWAYS LYD. (Ramaswami J.) 


Held:—Section 8 of the Carriers Act shows 
that the liability of the carrier arises for 
loss or damage ‘‘by the criminal act of the 
the carrier. or of any of his agents or 
servants" and also where such loss or 
damage has arisen from the negligence of the 
carrier or any of his agents or servants. 
` Therefore, unless the carrier or any'of his 


agent or servant is guilty of negligence от. 


guilty of a criminal act or fraud, he would 

not be liable for making good the loss or 

damage. 

common law exceptions to the liability of a 

carrier, namely act of God and enemies of the 

State. Section 9 deals with the onus and that 

 squarely rests the onus of proving that the 
carrier was not negligent or not guilty of any 

criminal act, on the carrier himself. To that 

extent it is enough for the plaintiffs, if they 

' prove that they entrusted the goods to the 
carrier and that there was lossor damage and 

‘it has not been delivered, in order to entitle 
‘them to claim the value of the goods or 
damage. The onus will thereafter shift to 

the carrier, if he wants to extricate himself 

from liability, to prove that he was not 

negligent or not guilty of any criminal act. 

[Para. 3. 


Though the carrier should be satisfied about 
the identity of the person producing the way- 
bill the question will have to be approached, 
not in the abstract but with reference to the 
facts and circumstances in each case. If 


there were grounds to suspect the identity of. 


the person a need for verification arises. 
Where the dealers were а firm known to the 
carriers, sending old people, known and 
unknown including cartmen to take delivery 
ofthe goods. and the goods жеге being 
delivered to them with no occasion earlier 
to claim loss in this regard, the carriers 
could not be said to bave acted negligently 
or without due care or caution in presuming 
that the perscn who came with the original 
,way-bill was ап authorised person to 
. receive the goods. [Par a. 4.] 


Case referred to:— 


.Easwara Iyer and Sons v, М.В. Transpart 
Company, (1964 2 M.LJ. 181: LL. 
(1964) 1 Mad. 997: 77 L.W. 221: A.I.R. 
1964 Mad. 516. 


A.J. Abdul Razack, for Appellant. 
A.R. Ramanathan, for Respondent. 
The Court delivered the following 


Courís have also recognised the, 
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JUDGMENT:—The plaintiffss are the appellants. 
They are dealers in handloom goods. ‘They 
have a branch an Kadayanallur. On 24th 
January, 1975 the plaintiffs, branch at 
Kadayanallur despatched two bundles of 
handioom lungies valued at Rs. 10,895-65 
Р. to the plaintiffs at Madras under their 
way-bill, the original of which has been 
marked as Exhibit В.І in the case, through 
the defendents who are common Carriers 
within the meaning of that term under the 
Carriers Act (III of 1865). The plaintiff's 
branch sent the original way.bill to the 
plaintiffs by post on the same day of 
despatch of the goods. On the next day, 
namely, the 25th January, 1975, the branch 
office sent another letter to the plaintiffs with 
reference to other matters connected with the 
business, in which also they made a 
reference to the despatch of the two bales 
on the 24th. That letter was received by 
the plaintiffs on the 27th. On the ground 
that they have not received the original way 
bill sent on the 24th, the plaintiffs wrote to 
the Kadayanallur branch informing them to 
geta consent letter from the consignor and 
the carrier and send it to them so as to enable 
them to clear the parcel. As to when this 
letter was wiitten by the plaintiff, there is no 
evidence. However, we find that on 3rd 
February, 1975, the plaintiffs received from 
the branch a consent iétter of the consignor 
duly endorsed by the defendapts' agent at 
Kadayanallur. Armed with this letter, they 
approached the defendants on the 3rd 
February to take delivery of the consignment. 
The plaintiffs’ clerk, who went to the office. 
of the defendants was informed that the 
parcel was taken delivery of on 27th January, 
1975 by producing the original way-bill 
(Exhibit B-1) with an endorsement there on 
purported to have been signed by the 
plaintiffs with a direction to deliver the 
parcel to the office-boy and it was taken 
delivery of by a person named Babu claiming 
himself to be the person authorised to take 
delivery. Thereafter, disputing the rubber- 
stamp and the authorisation given on behalf 
ofthe plaintiffs endorsed on the way. bill, 
and also denying that the person who had 
taken delivery of the parcel is tbe office-boy 
or the agent of the plaintiffs, the present suit 
was filed claiming recovery of the sum of 
Rs. 10, 895.65 р, being the value of the 
goods. . 


2. The defendants pleaded that the original 
way-bill was produced for delivery of the 
е 
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goods, that it contained the rubber-stamp of 
the plaintiffs and was duly endorsed witha 
request to deliver the bundle to the office. 
boy. The person who produced the way-bill 
claimed to be the person authorised under 
the endorsement, There was no reason for 
the defendants either to dispute the endorse- 
ment or the person who brought the way-bill 
for taking delivery of the goods and there» 
fore, they delivered the goods when the 
original way-bill itself was produced. They 
further claimed that they were not guilty of 
any negligence or want of exercise of due 
care and caution and they also contended 
that they were not guilty of any fraud or 
collusion with any party in delivering the 
goods. 


3. The parties proceeded on the basis that 
the goods were not delivered to the plaintiffs 
and therefore, it has to be presumed that the 
endorsement in the way-bill was not that of 
the plaintiffs and that the person who 
took delivery was not authorised by the 
plaintiffs to take delivery of the goods. The 
question for consideration, therefore, is 
whether the defendants are liable to make 
good the loss to the plaintiffs or on any 
ground they can extricate themselves from the 
liability to make good the loss. As already 
stated, the defendants are commou carriers 
whose rights and liabilities are governed by 
the provisions of the Carriers Act (III of 
1865). The goods despatched are also not 
special goods referred toin section 3 of the 
Act. The carriers are therefore governed by 
the provisions of sections 8 and 9 of the Act. 
Section 8 provides as follows : 


**Notwithstanding anything  herein-before 
contained, every common carrier shall be 
liable to the owner for loss of or damage 
to any property delivered to such carrier to 
be carried where such loss or damage shall 
have arisen from the criminal act of the 
carrier or any of his agents or servants and 
shall also be liable to the owner for loss or 
damage to any such property other than 
property to which the provisions of section 
3 apply and in respect of which the decla- 
ration required by that section hasnot been 
made, where such loss or damage has arisen 
from the negligence of the carrier or any 
of his agents or servants.” 


ТҮҢ may be seen from the provisions of section 
8 that the liability of the carrier arises for 
е 
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loss or damage '*by the criminal act of the 
carrier or any of his agents or servants" and 
also where such loss or damage” has arisen 
from the negligence ofthe carrier or any of 
his agents or servauts.’’ Therefore, unless the 
carrier or his agent or servant is guilty of 
negligence or guilty of a criminal act or fraud, 
he would not beliable for making good th 
loss or damage. Of course, Courts have 
recognised the common law exceptions to the 
liability of a . carrier, namely act of God and 
enemies of the State. Section 9 deals with th 
onus and that squarely rests the onus of 
proving that the carrier was not negligent or 
not guilty of any criminal act, on the carrie 
himself. To that extent itis enough for the 
plaintiffs, if they prove that they entrusted 
the goods to the carrier and that there was a 
loss or damage and it was not delivered, in 
order to entitle them to claim the value of the 
goods or damage. The onus will thereafter 
shift to the carrier, if he wants to extricate 
himself from liability, to prove that he was 
not negligent or not guilty of any criminal 
act. 












4, We have already seen that the person who 
took delivery of the goods produced the 
original way-bill. Normally, it is not expected 
that the original way-bill will find a way to a 
person who is not consignee. Та this case, it 
was the case of the plaintiffs that their branch 
office despatched by post the original way-bill 
to the plaintiffs at Madras. They used a 
printed addressed cover of the plaintiff for 
posting such letters. That printed addressed 
cover, a specimen of which is marked as 
Exhibit A-2, also contains the Р.В. number of 
the plaintiff. It is thererefore presumed that - 
the letter would have reached Madras and 
was put in the post-box or post-bag allotted 
to the plaintiffs. We have to assume so, even 
for the reason that the plaintiffs themselves 
stated that their agent posted that way-bill at 
Kadayanallur and it had reched Madras as seen 
from the production of the way-bill before 
the defendant. It is also not the case of 
the plaintiffs that the Postal department 
had also colluded with the person who took 
delivery of the goods a handed over the 
original way-bill to that person and did not 
place it in the P.B. number alloted to the 
plaintiffs. Therefore'after it had reached Mad- 
ras, and been deposited in the P.B. Number 
referable to the plaintiffs, the way-bill should 
have gone to the hands of the man who got 
delivery ofthe goods. It is admitted by the 
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plaintiffs that only the plaintiffs’ authorised 
agent would go and open the post-box of 
post-bag and take delivery of the letters 
addressed to the plaintiffs, Therefore, some- 
thing should have happened after it was 
taken delivery by the authorised agent of the 
plaintiffs, as we now find the original way- 
bill was produced by someone who was not 
the authorised agent of the plaintiffs. With- 
out tbe connivance of the authorised agent 
who opened the post-box or bag allotted to 
the plaintiffs, the way-bill could not have 
gone into the hands of a third-party. That 
is One aspect of the matter which I am refer- 
ring to show that there should have been 
some sort of a contributory negligence on the 
part of the plaintiffs enabling a fraud being 
committed by a third-party. It is also in 
evidence that the plaintiffs used to send cart- 
men and some Others who are not their 
regular employee, to take delivery of the 
goods giving them due authoriSations and, 
in the course of two years prior to the loss 
in question, there were about 1500 parcels 
that were cleared by the plaintiffs by such 
authorisations. The original way-bill pro- 
duced contained a rubber-stamp similar to 
that used by the plaintiffs, which I have 
verified and it does not show any suspicious 
circumstance to doubt its genuineness. 
Having regard to the large number of para 
cels that the plaintiffs have been receiving 
and different persons including cartmen 
clearing the same, the defendant does not 
seem to have entertained any doubt about 
the genuinensss of the endorcement or the 
impersonation of the person who wanted to 
- take delivery of the goods. Learned coun- 
sel for the appellants seriously contended 
that when the person claiming himself as 
Babu and the office-boy of the plaintiffs, 
wanted to take delivery of the goods, there 
was a heavy duty on the defendants to have 
verified the identity of the person and since 
they have failed in that duty, the liability 
shall have to be fastened on the defendants. 
‘In this connection, he also referred to a 
decision of a Single Judge of this Court in 
Easwaralyer and Sons v. M.B. Transport 
Company, (1964) 2 M.L.J. 181: LL.R. 
(1964) 1 Mad. 997: 77 L.W. 221: A.LR. 
1964 Mad. 516 wherein the learned Judge 
has observed: 


M.LJ.—11 
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І is the elementary duty of a carrier to 
enquire, whenevera person presents the 
consignee's note, whether he is the prope. 
person or the consignee's authorised agentr 
He should have taken steps to call upon 
him to identify if he is the proper person 
or he should have taken some measures 
or some device to prevent misdelivery, 
wrong delivery." 


It is true that the carrier should be satisfied 
about the identity of the person who produc 
es the way-bill. But, this question will have 
to be approached, not in the abstract, but 
with reference to the facts and circumstances 
in each case. If there were grounds for 
suspecting the identity of the person, a need 
for verification arises. As already stated, 
the plaintiffs are a known firm to the defen- 
dants; they have been sending odd persons, 
known and unknown, including cartmen, to 
take delivery of the goods; they have been 
delivering the goods to such person and 
there was no occasion earlier to claim any 
loss in this regard. In the circumstances, 
therefore, by their presuming that the person 
who came with the original way bill was 
an authorised person, the defendants could 
not be said to have acted negligently or with- 
out due care or caution. In fact, we do not 
have any system of carrying identity 
cards and fraudulent people are always very 
clever and would pose themselves as the 
correct persons authorised. Therefore, unless 
there are other extraordinary circumstances 
which should have put the defendants on 
caution requiring them to take more precau« 
tions then that was normally expected, we 
could not say that they have acted negli- 
gently. Further, I have verified the original 
order in Civil Revision Petition No 937 of 
1961, in the case reported in Easwara Iyer 
and Sons v. М.В. Transport Company, (1964) 
2 M.L.J. 181: 77 L.W. 221: ALR. 1964 
Madras, 516. I find that the defendant 
carrier in that case did not produce the 
original way-bill against which he claimed he 
delivered the goods to a person not authorised 
by the plaintiff therein. Only the delivery 
note signed by that third-party acknowleding 
having. taken delivery of the parcel was 
produced. This makes all the difference in 
considering the question whether the carrier 
has discharged his onus of proving that he 
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was not negligent. The fact that the original 
way-bil was produced for delivery of the 
goods, which is present in this case, makes all 
the difference or at least an important factor in 
considering the question of negligence. 
Though the plaintiffs alleged an original act or 
а conspiracy or a type of collusion between 
the employees of the defendants and the 
person who took delivery of the goods, that 
fact is denied in the evidence of D.W.1. and 
no other circumstance has been made out 
even to create a suspicion of that nature. 
The defendants are a reputed company 
in Southern India and the plaintiffs them- 
selves had no other occasion to complain of 
any collusion at any time before. In the 
circumstances, I have to conclude that the 
defendants are neither negligent nor guilty 
of any criminal act. 


5. Inthe result, the Judgment and Decree 
of the Court below are confirmed and this 
appeal is dismissed. But there, will be no 
orders as to costs. 


R.S. ——— Appeal dismissed, 


IN THE HIGH COUR T OF JUDICATURE 
AT MADRAS. 


Равѕвмт:—Р. Venugopal. J, 


His Holiness Sriman Sadagopa Sri Vedantha 
Desika Yathindra Mahadesikan, 44th Jeer 
or Sri Ahobila Math, Hereditary Trustee 
of Vedantha Desikar Sannadhi within the 
precincts of Sri Ranganathaswami Temple, 
rep. by Attorney agent, Srinivasachariar. 

Appellant* 


v. 


Thc Commr, H.R. & C.E., (Admn.) Dept. 
Madras and others Respondents’ 


{A) Civil Procedure Code (V of 1908), 
section 80—Notice— Suit to set aside order 
passed by the Commissioner, Н.К. & С.Е. 
—Notice under section 80, Civil Procedure 
Code not given—Suit, if maintainable. 


(B) Hindu Religious ana Charitable 
Endowments Act (XXII of 1959), sections 
110 and 70. . 


On the question whethernotice under section 
80, Civil Procedure Code, is necessary before 
filing suit for cancelling an order of the 
Commissioner, H.R. & С.Е. Department 





‘> A.S. No. 942 of 1978, 3rd August, 1984, 
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confirming an order giving a finding as to 
the established usage, 


Held: Section 110 of Act 22 of 1959 
provides that where a Commissioner or a 
Deputy Commissioner making an enquiry or 
hearing an appeal under Chapter V or 
Chapter Vl of the Act the enquiry shall be 
made and the appeal shall be heard їп 
accordance with the procedure applicable 
under the Code of Civil Procedure to trials 
or the hearing of appeals. The provisions 
of Indian Evidence Act and Indian Oaths. 
Act are also applicable to such enquiries or 
appeals. The order passed by the Deputy 
Commissioner under section 63 of the Act 
is a quasi-judicial order passed by him in 
exercise of his quasi-judicial functions. The 
appellate order passed by the Gommissioner 
is also a a quasi-judicial order passed by 
him in exercise of his quasi-judicial functions. 
In respect of enforcing the statutory remedy 
under section 70 of the Act, the Deputy 
Commissioner ог the Commissioner have 
passed quasi-judicial orders in exercise of 
their quasi-judicial functions and in that 
view, they cannot be termed tobe public 
officers purporting to act in their official 
capacity within the meaning of section 80, 
Civil Procedure Code. It, therefore, follows 
that for enforcing the statutory right conferred 
under section 70 of the Act, notise under 80, 


Civil Procedure Code, is unnecessary. Even 
without notice, the suit is maintainable. 
[Para. 8,} 


Cases referred to:— 


Lakshmana Shah v. Commissioner, H.R. & 
С.Е.,(1971) 2 M.L.J. 495: 84 L.W. 828: 
A.LR. 1972 Mad. 319; Santhanagopala 
Chettiar у. Seetharama Chettiar, (1974) 
1 M.L.J. 215; Commissioner, H.R. & С.Е. 
v. EV. Kacherichamy, (1981) 2 M.L.J. 
375; S.D.G. Pandarasannidhi v. State 
cf Madras, (1965) 2 M.L.J. (S.C.) 167: 
(1965) 2 An.W.R. (SC-) 167; (1965) 2 
$S.C.J. 711: (1965) 3.S.C.R. 17: А І.В. 1965 
S.C. 1578; Province of Madras v. Vikrama 
Rao, (1943) 1 M.L.J. 53: 56 L.W, 50: 
1943 M.W.N. 56: A.LR 1943 Mad. 284: 
Ebrahimbhai v. State, А.Т.К. 1975 Bom. 
13; Santhanagopala Chettiar v. Seetharama 
Chettiar (1968) 2 M.L J. 41, 


Р Seshadri, for Appellant. 


V. Nicholas, Government Advocate, 
Respondents No. 1. 


for 
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P.S. Srisailam, for Respondents Nos. 7 to 15. 
S.A. Rajan, for Respondent No. 2. 


The Court delivered the following 


Juocmant.—Plaintiff is the appellant. 
Defendants 1 to 6, 8 to !0, 12 to 17. 19, 22 
and 24 to 26 are the respondents. 21st 
respondent has been impleaded in the appeal. 


2. According to the plaintiff there is an 
established usage to bring Sri  Vedantha 
Desikar to Adhyayana Mandapam of Lord 
Rangenatha on the days of  Yugathi, 
Deepavali, Kanu, etc and on Tirunakshathram 
day into the sanctum sanctorum of Lord 
Ranganatha with Vadakalai mark and with 
all paraphernalia like Vadakalai Namam, 
Patbram, Vazhithirunamam, etc. In order that 
the established usage is followed in the temple, 
the plaintiff made an application to the 
trustees of Sri Ranganatha Swami Devas- 
thanam to take Sri Vedantha Desikar idol to 
worship Lord Ranganatha on the occasions 
mentioned above with the Vadakalai mark 
on his fore-head. The trustees imposed a 
condition that the idolshould bear only the 
Thenkalai mark on His fore-head. There- 
after, the plaintiff filed an application before 
the Deputy Commissioner, H.R. & C.E., 
Department, to permit and follow the 
established usage while taking the idol of 
Sri Vedantha Desigar with all Vadakalai 
paraphernalia for Mangalasasanam on the 
Thirunaksbatram day into the sanctum 
sanctorum of Lord  Ranganathar. The 
Deputy Commissioner passed an order that 
the established usage was to take Sri 
Vedantha Desikar to the sanctum sanctorum 
of Lord Ranganathar only with the Thenkalai 
mark. The appeal to the Commissioner, 
H.R. & C.E. Department, having proved 
futile, the plaintiff filed the suit under section 
70 ofthe Tamil Nadu Hindu Religious and 
Charitable Endowments Act, Act 22 of 1959 
(hereinafter referred to as the ACt) for 
cancelling the order of the Commissioner. 


3. Ona preliminary objection that the suit 
is not maintainable without a notice under 
section 80, Civil Procedure Code, the trial 
court held that the suit is to set aside the 
order made by a public officer, namely, 
the Commissioner, H.R. & C.E., Depart- 
ment, in respect of an act done in discharge 
ofhis official duty and such a suit without 
the issue of notice under section 80, -Civil 
procedure Code, is not maintainable and on 
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this finding, the suit was dismissed with 
costs of defendants 1 and 2. Against this 
decree and judgment of the trial Court, the 
Plaintiff has preferred the present appeal. 


4. Learned counsel for the 2nd defendant 
contended that a notice under section 80, 
Civil Procedure Code, is necessary before a 
suit can be filed against the 2nd defendant. 
Learned counsel for the plaintiff 
pointed out that the 2nd defendant has been 
impleaded as representing Sri Kanganathae 
swamy Devasthanam and not ір his in- 
dividual capacity. Now that the Executive 
Officer has been impleaded as representing 
the Devasthanam, no notice is necessary. 


5. Relying onthe Bench decision of this 
Court in Lakshmana Shah v. Cammissioner, 
Н.К. & G.E., (1971) 2 M.L J. 495: 84 L.W. 
828: А.Т.К. 1972 Mad. 319 and Santhana» 
gopala Chettiar v. Seetharama Chettiar, 
(1974) 1 M.L.J. 215 andalso a decision of 
a decision of a Single Judge in Commise 
sioner, H.R. & С.Е. v. EV. Kacheri- 
chamy (1981) 2 M.L.J. 375) the learned 
counsel for the appellant contended that 
no notice ünder section 80, Civil procedure 


Code, is necessary for a statutory suit 
filed under section 70 of the Act. On 
the other hand, learned counsel for the 


contesting respondents, relying on a decision 
of tbe Supreme Court in S.D.G. 
Pandarasannidhi v. State of Madras, (1965) 
2 M.L.J. (S.C) 167: (1965) 2 An. W.R.(S.C.) 
167: (1965) 2 S.C.J. 711: (1965) 3 S.C.R. 17: 
А.К. 1965 S.C. 1578 and a decision of 
tbis Court in Prevince of Madras v. Vikrama 
Deo, (1943) M. W.N. 56: (1943) 1 M.L.J. 53: 
56 L.W. 50: A.t.R. 1943 Mad 284 as well as 
a decision of the Bombay High Court in 
Ebrahimbhai v. State, A.T.R. 1975 Bom. 13 
contended that the Commissioner, while 
functioning under the Act, functions only as a 
Public Officer cr Government апа 
that therefore, section 80, Givil Procedure 
Code, is attracted when a suit is filed against 
a Public officer in respect of any act purported 
to be done by such public Officer in his 
official capacity and the order passed is also 
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Кы 
ап act purported to be done by the publi, 
officer in his official capacity and the sui 
‘without notice under section 80, Civil Procedure 
Code, notice, is not maintainable. The learned 
counsel also relied on a decision of a single 
Judge of this Court in  Santhanagopala 
Chettiar v. Seetharama Ghettiar (1968) 2 
M.L.J. 41 and contended that the Commis. 
sioner while functioning under the Act func- 
tions only as a Public Officer -and the 
provisions contained in section 80, Civil 
Procedure Code, will apply to him. 


6, The decision of the single Judge of this 
Court in Santhenagople Chettiar у. 
Seetharama Chettiar (1968) 2 MLJ. 41 
came up on appeal before a Bench of this 
Court and the decision of the Bench is 
reported іп Santhanagopla Chettiar v. 
Seetharama Chettiar, (1974) 1 M.LJ. 215. 
The question that arose therein was whether 
the temple isa denominational temple and 
the Court held that such a question is not 
coming under section 63 of the Act and so, 
the jurisdiction of the civil court isnot ousted. 
Construing that the suit is one for declaration, 
that the temple is a denominational one, it was 
pointed out that the jurisdiction of the civil 
Court to decide that issue is not ousted. The 
implication of this judgment is that if it is a 
matter falling under section 63 of the Act, 
against which a statutory suit is provided 
under section 70 of the Act, no notice under 
section 80, Civil Procedure Code, is necessary 
before the filing of the suit. This aspect has 
come up for consideration before another 
Division Bench of this Court in another case 
and it is in Lakshmana Shah v. Commr., Н.В. 
& С.Е. (1971) 2 M.L.J. 495; 84L.W. 828. 
In that case there was an application under 
section 57 (D) of the Madras Act 16 of 1951 
before the Deputy Commissioner to hold that 
the office of the trustee of the suit temple was 
hereditary and the appellants are not here- 
ditary trustees. The Deputy Gommissioner had 
held that the office of trustee was hereditary 
andit was confirmed by the Commissioner, 
On a suit filed for cancelling the order of the 
Commissioner, it was held that ‘no notice under 
section 80, Civil Procedure Code, is required 
in respect of a statutory suit to set aside or 
cancel the order of the Commissioner under 
the provisions of the Act. This Bench decision 
has been uniformly followed in a number of 
cases as seen from Commr., H.R. & (С.Е. v. 
E.V. Kacharich amp, (1981) 2 M.L.J. 375 and 
- “ithas been held that for filing a statutory 
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suit, no notice under section 80, Civil 
Procedure Code, is necessary. 


7. The decision relied on by the learned counsel 
for the respondent in Province of Madras v. 
Vikroma Deo,(1943) 1 M.L.J. 53:1943 M.W. 
N. 56 was a suit under section 14 of the Survey 
and Boundaries Act and the suit was filed 
only against the Government. The Scope and 
scheme of the Survey and Boundaries Act are. 
certainly not in pari materia withthe Scope and 
scheme of Tamil Nadu Act 22 of 1959. The 
other decision relied on by himin Ebrahi mbh at 
v. State, А.Т.К. 1975 Bom. 13 was again a 
suit against the Government filed under rule 
13 (2), Schedule If of the Madhya Pradesh 
Land Revenue Code and being a suit against the 
Government, it was held therein that section 
80, Civil Procedure Code, notice is necessary. 
In the absence of the State Act, riz., Madhya 
Pradeeh Land Revenue Code, it is difficult to 
state whether the scope and scheme underthat 
Act is analogous to the Madras Act 15 of 
1949, Learned counsel for the respondent is 
unable to point out any decision arising under 
Tamil Мади Act 15 of 1949 holding that even 
in respect of a statutory suit under section 70 
notice under section 80, Civil 
Procedure Code, is necessary for the main- 
tainability of the suit. 


8. Section 110 of Act 22 of 1959 provides 
that where a Commissioner or a Deputy| 
Commissioner makes an enquiry or hears 
ап appeal under Chapter V or Chapter У] 
the enquiry shall be made and the appeal 
shall be heard in accordance with the pro- 
cedure applicable under the Code of Civil 
Procedure to the trial of suits or the hearing 
of the appeals. The provisions of the 
Indian Evidence Act and the Indian Oaths 
Act fare also spplicable to such enquires o 
appeals. The order passed by the Deputy 
Commissioner under section 53 is a quasi- 
judicial order passed by him in exercise of 
his quasi-judicial functions. The appellate 
order passed by the Commissioner is also a 
quasi-judicial order passed by hin in exercise 
of his quasi-judicial function. In respect of 
enforcing the statutory remedy under aection 
70 of the Act, the Deputy Commissioner or 
the Commissioner have passed quasi-judicial 
orders in exercise of their qasi-judicial func- 
tions and in that view’ they cannot be termed 
to'be public officers pufporting to act in their 
official capacity within the meaning of section 
80, Civil Procedure Code. It therefore follows 
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that for enforcing the statutory right con- 
ferred under section 70 of the Act, notice 
under section 80, Civil Procedure Code, is 
unnecessary. Even without that notice, the 
suit is maintainable. 


9. In the result, the appaeal is allowed, 
the finding of the trial Court on the preli- 
Minary issue is set aside and the suit is 
remitited back to the trial Court for trial on 
the other issues on merits. The parties are 
directed to bear their own costs in this 
appeal. | 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


PResENTI— V. Ramaswami and К. Shanmukham, 


M. Kandaswami Pillai Appellani* 
у. 
Chinnaswamy and others .. Respondents, 


Motor Vehicles Act (IV of 1939), sections 
95 (I) and 96—Fixtent of liability of the 
Insurance Gompany—Motor Accident— 
Glaim for damages upheld— Award Passed 
against the owner of the vehicle only— 
Insurance company exonerated— Appeal by 
owner or the vehlele. 


On thequestions whether the injured and 
the deceased person ina motor accident 
who had.got into the concerned lorry 
midway loading their goods and travelled 
seated in thecabin nearthe driver can be 
regarded as persons employed by a person 
insured by the insurance policy and whether 
the injury or death arose out of and in 
the course of employment so as to make the 
insurance company liable, 


Held: Section 96 fastens a liability on the 
insurance company and also fixes its liability 
as equivalent to the liability suffered by the 
person by whoma policy has been effected 
with the said insurance company as required 
by section 95 (1) (5) but not exceeding the 
sum assured. Thus, section 96-does not 
throw any light as to the liability ‘of the 
insurance company inacase where Passen- 
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gers arecarried in a goods vehicle besides 
goods, It is section 95 (1) which provides the 
requirements of policies and limits of liabili- 
ties. The plain meaning of section 95 (1) 
will unmistakably convey that the insurance 
company will be liable in the following cases 
notwithstanding the terms in the insurance 
policy to the, contrary. They are: (a) The 
insurance company will be liablein respect of 
death arising out of and in the course of his 
employment of the employee of the person insur = 
ed by the policy. (6) The insurance company 
would be liable in respect of bodily injury 
sustained by such an employee arising out of 
and in the course of his employment, if it is 
a goods vehicle carrying passengers besides 
goods in the vehicle. In either case, the 
liability arising under the Workmen’s Com- 
pensation Act, 1923 in respect of death of 
or bodily injury to any such employee is 
excluded. In this case, the lorry was ex- 
clusively intended to carry goods. On the 
evidence inthis case itis not possible to 
hold that either the injured or the deceased. 
was an employee of the appellant lorry 
owner who had insured- his lorry with the 
insurance company and that either the injury 
or the death arose out of and inthe course 
of his employment. [Para. 9.] 


ы 


Section 95 (1) (Б) (i) refers to cases where 
the accident involves the death or bodily 
injury of any person or damage to any pro- 
perty of a third party and is also caused by 
or arising out of the use ofthe vehicle in 
a public place; itis needless to state that 
‘vehicle’ may be a generic term and will in- 
clude all types of vehicles visualised under 
the Act inclusive of goods vehicle or lorry and 
public service vehicle. The said provisions 
do not cover the death of a person travell- 
ing in the vehicle itself. A reference to 
to section 96 (1) (b) (ii) will justify the 
above view. For the same specifically refers 
to death of or bodily injury to any passen» 
ger of a public service vehicle caused by or. 
arising out of the use of the vehicle in a 
public place. [Para. 9.] 


Cases reférred to:— 


Channap pa у. Laxman, A.LR. 1979 Karn 
93; United Insurance Co., Ltd. v. Gangamma 
A.I.R. 1982 Karn. 261; Narayanan v. Mad" 
ras State Palm Gur Sammelan, (1974) 8. ` 
L.W. 395: A.I.R. 1974 Mad. 281; Соттов. 
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wealth Assurance Co., Ltd. v. Кайт 
Khan Sahib, (1971) А.С.] 295: 41 Comp. 
Cas, 727: (1971) 84 L.W. 387: А.Т.К. 1971 
Mad. 415; Vanguard Insurance Company v. 
Chinnammal, (1970) 1 M.L J. 542: 83 L.W. 
47:(1969) A.G.J. 226: А.Т.К. 1970 Mad. 
236; Nasildar v. Mis. Adhia & Company, 
A.I.R. 1984 Bom. 1. E 


Appeal against the order of the Motor Acci- 
dents Claims Tripunal (П Addl. Sub-Judge), 
Cuddalore dated 3rd May, 1980 and made 
in Claims Petitions Nos, 85 and 137 of 
1978. 


R. Mohan, for Appellant. 


R. Sundaravaradhan, Kurian, Atumugham 
and Joseph, Dhanakumar, T.S. Seetha- 
raman, and S.A. Rajan, for Respondents.. 


The Judgment of the Court was delivered by 


Shanmukham, 7.—The motor accident that 
took place on 22nd Feburary, 1979 near 
Pillur village, south of Ulundurpet in Grand 
Trunk Road, had given rise to three claim 
petitions, O.P. Nos.85, 133 and 137 of 1979 
before the Motor Accidents Claims Tribunal, 
Cuddalore. The Tribunal rendered a common 
judgment ih all the three proceedings. The 
two appeals are directed against the award 
passed by the Tribunal іп O.Ps. Nos. 85 and 
137of 1979 respectively. The appellant in both 
the appeals is the owner of the lorry which 
was involved in the accident andist respon- 
dent in the former is the claimant before 
the Tribunal, while respondents 1 to 7 are the 
claimants inthe latter. The 2nd respon- 
dent is the insurance company which rank- 
сс аи respondent even before the Tri- 
unal. 


2. The Tribunal found that the accident 
happened due to rash and negligent driving 
of the lorry M.D.G. 1609;8 it awarded Rs. 
13,3001-, to the Ist respondent in C.M.A. No. 
645 of 1980, because his hand was crush- 
ed and ultimately, his left hand had to be 
amputated and also he suffered multiple in- 
juries, made up of Rs. 10,000 as compen- 
sation for the permanent disability suffer- 
ed by the injured, Rs. 300 towards loss of 
income for a period of two months at Rs. 150 
per month, Rs. 3,000 as compensation for 
pain and suffering. Inthe other proceed- 
ing, the Tribunal. gave an award for 
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Rs. 20,600 made up of 16,100- being com. 
pensation for loss of dependency and 
Rs. 4,500 as compensation to the deceased's 
wife. The Tribunal directed the owner of 
the vehicle the appellant before us to pay 
compensation to the injured and to the heirs 
of the deceased respectively, but dismissed 
the claim as against the insurance company. 


3. Learned counsel for the appellant made 
two submissions. The first is that the Tri- 
bunal erred in exonerating the insurance 
company from liability. In this context, the 
learned counsel submitted that the Tribunal 
had not made a proper construction of 
section 95, particularly the proviso attached 
thereto and section 96 of the Motor Vehicles 
Act, while the second is directed against the 
quantum of compensation awarded by the 
Tribunal. 


4. Letustake up the second point in the 
first instance. The injured (1st respondent in 
C.M.A. No. 645 of 1980) was discharged from 
Government Hospital, Perambalur only on 
20th April, 1979 as seen from Exhibit А-7. 
Thus, itis established that for nearly two 
months, he waslying in the hospital under- 
going treatment. It is not in dispute that his 
left fore-arm had been amputated in the 
Government Hospital at Cuddalore and con- 
sequently, he had suffered a permanent dis- 
ability. The Tribunal had fixed only 
Rs 3,000 as compensation for his suffering 
and mental agony, whileit fixed Rs. 10,000 
as compensation for permanent disability. 
Except contending that the compensation 
awarded is excessive, the learned counsel 
could not make any effective argument. It is 
found thatthis claimant is aged about 32 
years and on account of the accident, lost 
his left hand below hir elbow. Considering 
his age, we hold the compensation awarded 
for permanent disability cannot be said to 
be excessive; so too, considering the dura- 
tion of his suffering and his stay in the 
hospitals, we are unableto hold that the 
sum of Rs. 3,000 awarded as compensation 
for mental agony and suffering is excessive. 
The third item related to the loss of income 
for the period of two months during which 
this claimant was laid up in the hospital for 
treatment. The Tribunal assessed the salary 
of the claimant at Rs. 5 per day and thus, 
fixed the compensation in the sum of Rs. 300 
for two months. It isno gainsay that even 
іп 1979, any ordinary coolie was . earning 
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more than Rs. 5 a day,even in a village: 
Thus, we see no. justifieation to interfere 
with sucha fáctual finding rendered by the 
Tribunal. 


5, As regards the quantum awarded to 
the heirs of the deceased Sengan who lost 
his life in the accident, we have to hold that 
such assessment by the Tribunal can hardly 
be assailed on the evidence placed before it. 
‘The deceased was an agricultural labou- 
rer. The Tribunal fixed his average income 
at Rs. 6 per day and therefore, evaluated his 
monthly income at Rs. 180.  Allowing a 
margain of Rs. 80 for his maintenance and 
expenses, it assessed that he would have 
shared the balance of Rs. 100 to his family. 
‘Thus, his annual income was fixed at Rs. 
1,200 . The duration of the loss of dependency 
was fixed at 13 years. As the evidence in this 
case revealed that his age was varyingfrom 45 
to 52, the Tribunal fixed his age at 50 years. 
Assessing the expectancy of the deceased as 
65 years, it fixed the compensation at 
Rs. 18,000 (15 years at Rs. 1,200 per year) 
as loss of dependency. It awarded Rs. 4,500 
to his wife for the loss of her husband’s 
society. We had earlier indicated that the 
earning capacity of an agricultaral labourer 
even іп 1979 was not less than Rs. 5 рег day. 
Then, we do not find any error inthe Tribunal 
fixing the daily income of the deceased at 
Rs. 6 per day; so too as regards the 
expectancy of life the assessment made by the 
Tribunal is beyond challenge. Thus, we hold 
that the compensation awarded by the 
Tribunal can hardly be interfered with. We 
may add that the appellant is rather fortunate 
in that neither the injured nor the heirs of tbe 
deceased had challenged the quantum by 
preferring an independeat appeal or cross- 
objection. 


6. To appreciate the first point, certain 
admitted facts have to ba noticed. The 
injured and the deceased had gotinto the lorry 
midway, loaded their goods in the lorry and 
also travelled in that lorry being seated in the 
cabin near the driver. The contention of the 
insurance company which found favour with 
the Tribunalis that the policy of insurance 
does not cover persons like the injured and 
the deceased travelling ina lorry. 
context, it relied upon Exhibit B.4, the policy 
of insurance bearing No. 426314518. Learned 
counsel’ for the appellant contended that a 
proper construction of section 95 of the Motor 
Vehicles Act will reveal the approach made 
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by the Tribnnal is erroneous. A great 
emphasis is laid on the decision of the 
Karnataka High Court in Channappa V. 
Laxman, A.1.R. 1979 Karnataka 93 and 
United Insurance Co., Ltd v. Gangamma, 
A.LR. 1982 Karnataka 261 which followed 
the former ruling of that Court without any 
further detailed discussion. 


7. Before we examine, the said contention: 
we must state thata Division Bench of this 
Court in Narayanan v. Madras State Palm 
Gur Sammelan (1974) (87 L.W. 395: A.L.R. 
1974 Mad 281 had held that, 


** A passenger carried by a lorry vill not be 
covered by the Insurance Policy unless he is 
proved to be a passenger travelling by 
reason of or in pursuance of a contract of 
employment. If the person was not in 
employment, and if he was travelling with- 
out authorisation, there 1s no provision in 
the Act to protect such a person. The rules 
framed under the Motor Vehicles Act 
prohibit travel by any person as a passenger 
in a goods vehicle. Under the circum- 
stances, there is no ground for fastening 
any liability on the insurer or on the owner 
of the vehicle for the injuries sustained by а 
person who was travelling without ,autho- 
city in the lorry and who sustained injuries 
due to the negligence of the driver."' 


Accordingly, the Bench observed, under the 
circumstances, we see no ground for fastening 
any, liability on the insurer or on the owner of 
the vehicle for the injuries sustained by the 
person who was travelling without authority 
in the lorry and sustained injuries due to 
negligence of the driver. As a matter of fact; 
the Division Bench had agreed with the view 
of a learned Single Judge who had considered 
this question elaborately in'Common Wealth 
Assurance Co., Ltd. v. Rahim Khan Sahib, 
(1971) 84 L.W. 387: (1971) A.C.J. 295: 41 
Gom. Gas. 727: A.I.R. 1971 Mad 415. It may 
be useful to refer to another decision of this 
Court rendered by а learned Judge reported 
in Vanguard Insurance  Compauy — v. 
Chinnammal (1970) 1 M.L.J. 542: 83 L.W. 
47; (1969) ACJ 226: А.Т.К. 1970 Mad. 236. 
No doubt, the learned Judge has held, 


*'Though on a superficial view of section 
95 it might appear that the words “contract 
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of employment” found therein would cover 
only a contract of employment with the 
Owner of the insured vehicle, it would cover 
not only such personsbut also persons who 
are on the vehicle in pursuance of a 
contract of employement with the owner of 
the goods carried in it. What is necessary 
is that for sufficient ^ practical or 
business reasons, the person must be on 
the vehicle in pursuance of a contract of 
employment. If he is such a person, any 
injury caused to him would also be covered 

. by the ‘section. А.В. 1967 Pun. 486 
Rel. оп.” 


Jt is needless to state that in view of the 
Bench decision of this Court referred to supra, 
the learned Judge’s view in Vanguard 
Insurance Company у. Chinnammal, (1970) 1 
M.L.J. 542: 83 L.W. 47: (A.1.R. 1970 Mad. 
236) is no longer good law. Secondly, the 
Full Bench decision relied on by the learned 
Judge held to the contrary, because the ratio 
that was laid down therein is that. 


“Тһе deceased persons as  hirers-cum- 
owners of the goods did not come under 
clause (ii) of the proviso to section 95 (1) 
(b. So the policy was not one that was 
required to cover liability under clause (5) 
of subesection (1) of section 95. Tt was 
open to the insurer to prove that. This is 
not barred by any provision of section 96 
and in fact, section 96 proceeds on the 
basis tbat such a policy under section 95 
(1) (6) is required. ` 


That the hirers were not on the truck by 
reason of or in pursuance of a contract of 
employment because they were not employed 
by anybody to go on the truck but were op 
it as owners of the goods carried in it.’’ 


8. As the argument related to the con- 
struction of sections 95 and 96 of the Motor 
Vehicles Act, we extract such relevant parts 
that are necessary for our present conside- 
ration ;— 


**95 (1). In order to comply with the 
eequirements of this Chapter, a policy of 
insurance must bea policy which -(5) insures 
the person or classes of persons specified 
in the policy to the extent specified in sub- 
section (2) (0 against any liobility which 


may be incurred by him in respect of the 
death of or bodily injury to-any person or 
damage to any property of a third party 
cnused by or out of the use of the vehicle in. 
a public place; 


(i). against the death of or bodily injury 
to any passenger Of a public service Vehicle 
caused by or arising out of the use of the 
vehicle in a public place; Provided that a. 
policy shall not be required 


(9) to cover liability in respect of the 
death, arising out of and in the course of 
his employement, of the employee of a. 
person insured by the policy or in respect 
of bodily injury sustained by such am 
employee arising out of and in thecourse of 
his employment other thana liability arising. 
under the Workmen's Compensation "Act, 
1923, in respect of the death of, or 
bodily injury to, any such employee— 


(c) if itis а goods vehicle, being carried 
in the vehicle 


(2) Subject to the proviso to sub-section 


(1) a policy of insurance shall cover any 
liability incurred in respect of any one 
accident upto the following limits, 
namely :— 


(a) Where the vehicle is a goods vehicle, a 
limit of fifty thousand rupees in all inclu- 
ding the liabilities, if any, arising under the 
Workmen’s Compensation Act, 1923 in 
respect of the death of, or bodily injury to, 
employees (other than the driver), not 
exceeding six in number, being carried in 
the vehicle; 


96 (1), If, after a certificate of insurance 
has been issued .under sub-section (4) of 
section 95 in favour of the person by whom 
a policy has been effected, judgment in 
respect of any such liability as is required to 
be covered by a policy under clause (5) of 
sub-section (1) of section 95 (being a 
liability covered by the terms of the policv) 
is obtained against any person insüred by 
the policy, then, notwithstanding that the 
insurer may be entitled to avoid or cancel 
or may, have avoided or cancelled the : 
policy, the insurer shall, subject to the 


. шеті. 
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provisions. of this section, pay to the person 
entitled to the benefit of the decree any sum 
not exceeding the sum assured payable 
thereunder, as if he were the judgment- 
debtor, in respect of the liability together 
with any amount payable in respect of 
costs and any sum payable in respect 
interest on that sum by virtue of any enact- 
ment relating to interest on judgments". 


9. Section 96 fastens a liability on the 
insurance company and also fixes its liability 
as equivalent to the liability suffered by the 
person by whom apolicy has been affected 
with the said insurance company as required 
by section 95 (1) (Б), but not exceeding the 
sum assured. Thus, section 96 does not throw 
any light as to the liability of the insurance 
company in a case where passengers are 
carried in a goods vehicle besides goods. 
It is section 95 (1} which provides the require- 
ments of policies and limits of liabilities. The 
plain meaning of section 95 (1) extracted 
supra .wili unmistakably convey that the 
insurance company will be liable in the 
following cases notwithstanding the terms in 
the insurance policy to the contrary. They 
are: — (a) The insurance company will be 
liable in respect of death arising out of and 
inthe course of his employment of the 
employee of a person insured by the policy. 
(b) The insurance company would be liable 
in respect of bodily injury sustained by such an 
employee arising out of and in the course of 
his emploment, if it is a goods vehicle goods 
being carried in the vehicles. In either case, 
the liability’ arising under the Workmen's 
Compensation Act, 1923 in respect of death 
of, or bodily injury to any such employee is 
excluded. In this case, itis a lorry exclusively 
intended to carry goods. The immediate 
question is whether either the injured or the 
deceased who travelled in the lorry along 
with their goods, can be said to be employed 
by a person insured by the policy and either 
the injury or death arose out of and in the 
course of his employment. On the evidence 
in this case, it is not possible to hold ‘that 
either the injured or the deceased was an 
employee of the appellant-lorry owner who 
had insured his lorry with the insurance 
company and that the injury or the death 
arose out of and in the course of his employ- 
We shall emphasize here that on the 
evidence; it is established that both the injured 
and the deceased got into the lorry midway. 
The evidence of P.W.1 only establishes that 
both loaded their 102 bags and 3 bags 
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of chillies respectively in the lorry at Alathur 
gate on the dete ої the accident, that they 
were also travelling inthe cabin accompanying 
their goods, that they proposed to get down 
at Madapattu, but then the lorry met with the 
accident due to rash and negligent driving 
near Pilur village. On the above evidence, 
itis too difficult to infer even an implied 
contract of employment between the appellante 
owner of the lorry and either of the 
injured or the deceased, Section 95 (1) <b) 
(i) refers to cases where the accident involves 
the death or bodily injury of any person o: 
damage to any property ofa third party and 
is also caused by or arising out of the use of 
the vehicle in a public place; it is needless to 
state that the vehicle may be a generic term 
and will include all types of vehicies visualised 
under the Act inclusive of goods vebicle or 
lorry and public service vehicle. i 
provision does not cover the death of af 
person travelling in the vehicle itself. A} 
reference to section 95 (b) (ii) will justify our| 
above view. For, the same specifically refers| 
to death of or bodily injury to any passenger} 
of a public service vehicle caused byor arising} 
out of the use of the vehicle in a publici 
place. Thus, we find that the provisions iny 
the Act do not by themselves support the} 
contention adVanced by the learned counsel 
for the appellant. 







10. We must add here that the covenant 
in the policy of insurance marked as Exbibit 
В-4 is in consonence with the above 
provisions. The particular clause provides. 


«Except so far as is necessary to meet 
the requirements of section 95 of the Motor 
vehicles Act, 1939, in relation to liability 
under the Workmen's Compensation Act, 
1923, the company shall not be liable in 
respect of death of or bodily injury to any 
person (other than a passenger carried by 
reason of or in pursuance of а contract of 
employment) being carried in or upon or 
entering or mounting or alighting from the 
Motor Vehicle at the time of the occurrence 
of the event out of which any claim arises." 


Quite rightly therefore the Tribunal held both 

in law and under policy of insurance, the: 
insurance company is not liable to the claims 

made in those proceedings. 


11. Regarding the decision of the Karnataka 
High Court, we have to point out that the 
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learned Judges ёге principally influenced 
by rule 161 (1) which was perhaps applicable 
to the Karnataka State. We must immedi- 
ately state that the Tamil , Nadu rules do not 
Contain any such rule. Rule 161 (1) appli- 
cable to Karnataka State runs thus:— 


**161 Carriage of persons in goods vehicles. 
—Subject to the provisions of this rule, 
по person shall be carried in a goods 
vehicle: 2 


owner or tbe hirer of 
a bona fide employee. of the owner 
orthe hirer of the vehicle may be 
carried in a goods vehicle, the total 
number of persons so carried in a light 
transport goods vehicle not being more 
than three and in any other goods vehicle, 
not being more than seven including the 
driver’, ` 


Provided that the 


That is obvious from the following obser- 
vations found: in that Judgment:— 


6 The Proviso to rule 161 (1) of the Rules 
since specifically authorises the use of the 
goods vehicle for carrying the owners of 
goods carried in the vehicle as passengers, 
it cannot be said that the vehicle which 
‘carries such passengers is not the one 
covered by a permit to ply for hire or 
reward. In thesaid view of the matter, 
the term relating to the limitation of 
liability contained in the policy adverted 
to by us, does not enable the insurer to 
escape its liability for the risk.of the 
owner of the goods ” 


Learned counsel for the appellant just at 
the time of delivering the judgment cited a 
decision of a Division Bench of the Bompay 
High Court reported in Nasibdar v. MIs. 
Adhia & Company A.LR. 1984 Bom. 1. 
First of all, on our construction we found 
that the provisions by themselves do not 
support the contention advanced by the 
learned counsel for the appellant. Secondly, 
we had followed a Division Bench of this 
Gourt which has held the field all the while. 
These therefore refrain us from following the 
decision of the Bombay High Court. Even 
in this case, it is relevant to notice that the 
Bombay High Court relied upon rule No. 118. 
According to the said rule,if any of the 
following persons travelling by a goods 
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vehicle, (а) the ower, (b) the hirer, (c) the 
police officers in^ uniform travelling on duty, 
and (d) the bona fide employees of the 
owner or hirer who are being carried by the 
goods vehicles free of charge, should suffer 
injury or meet with his death, the injured or 
heirs of the deceased as the case may be, are 
entitled to claim compensation even from 
the insurance company. No such rule is in 
force in Tamil Nadu. 


12. In the circumstances, we are unable to 
take any guidance from the decision referred 
to supra. The recent decision of the Karnataka 
High Court has simply followed its previous 
decision but without any ressoning whatever. 
Thus, the appellant cannot call to his aid 
the rulings of the Karnataka High Court as 
supporting his contentions. 


13. In the result, both the points fail. The 
appeals are therefore dismissed with costs. 


The order of the Court was pronounced by 


Shanmukham, 7.—The oral request made 
by the learned counselfor the appellant for 
leave to appeal to the. Supreme Court is 
turned down because this case does not 
involve a substantial question of law of 
general importance, nor does the question, 
in our opinion, need tobe decided by the 
Supreme Court. 

R.S. 


Appeal dismissed. 


`4 (1)—State seeking to 
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1] 
IN THE HIGH COURT OF. JUDICATURE 
AT MADRAS. 

{Appellate Jurisdiction.) 


PaEsENT:—P. R. Gokulakrishnan, 
and David Annoussamy J. 


0.Cj. 


The State of Tamil Nadu . represented by 


the Secretary to Government, Housing 

Department, Fort St., George, Madras-5- 
Appellani* 

v. 

N. Thangavelu Respondent. 


Land Acquisition Act (I of 1894), section 
acquire land— 
Notification under section 4 (1)—Notifi- 
cation published in Gazette on 18ih July» 
1973— Substance of notification not publi- 
shed in the locality where the land is situa 
ated simultaneously—Publicaiion only on 
24th September, 1973—Notification qua- 
shed. 


Held: ltisclear from the facts of the cast 
that the notification under section 4 (1) ор 
the Act for the acquisition of the land ig 
question was published in the gazette on 
18th July, 1973, but the substance of the 
notification regarding the acquisition of the 
land was published in the locality where the 
land is situated only on 24th September, 
1973. If the Collector faifs to cause public 
notices of the substance of the notification 
io be given at .simultaniously convenient 
places in the locality where the land sought 
to be acquired is situated, the whole 
acquisition proceedings are vitiated. There 
is a clear violation of the mandatory 
provisions of the Act and as such the notifi- 
cation under section 4 (1) ofthe Act is 
vitiated. Narinderjit Singhv. State of 
U.P., A.I.R. 1973 S.C. 552, followed. 


[Para. 2.] 


* W.A. No. 97 of 1979 against W.P. No. 6667 of 
1913. 11th June, 1984. 
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Case referred to:— 


Harinderjit Singh v. State of U.P., (1973) 2 
S.C.J. 378: (1973) 1 S.C.C. 157: A.LR. 
1973 S.C. 552. 


Appeal under Clause 15 of the. Letters Patent 
against the Order of Mr. Justice Koshal 
dated 16th November, 1976 and made in 
the exercise of the Special Original 
Jurisdiction of the High Court in Writ 
Petition No. 6567 of 1973 presented 
under Article 226 of the Constitution of 
India to issuea writof certiorari calling 
for the records in G.O.R. No. 291, Housing 
dated 29th June, 1973 of the State of Tamil 
Nadu published as II. I. No. 3248 of 1973, 
quash the said order dated 29th June, 1973 of 
the State of Tamil Nadu. 


The Government Pleader, for Appellant. 


The Judgment of the Court was delivered by 


Gokulakrisknan, Cfficiating C. 7:—This 
writ appeal is filed by the Government 
against the order made in W.P. No. 6667 of 
1973. In this writ petition the petitioner 
herein (respondent herein) prayed for the 
quashing oi the notification under section 4 
(1) of the Land Acquisition Act. By the said 
proceedings the land of the respondent here. 
in was sought to be acquired by the State of 
Tamil Nadu. The acquisition was notified 
under section 4 (1) of the Act in the Ofticial 
Gazette on 18th July, 1973. The substance of 
the notification, however, was not published in 
the locality where the land is situated tillas late 
as 24th September, 1973. Hence the respon- 
dent herein came to Court by way of a writ 
of certiorari to quash the notification under 
section 4 (1). The learned single Judge of 
this Court quashed the notification holding 
that the substance of the notification had 
not been stimultanaously published in the 
locality where the land is situated. It is ag 
against this order the present writ appeal has 
been filed. 


n 


2. It isclear from the facts of the cas? 
that the notification under- section 4 (1) of 
the Act for acquisition of the land in 
question was published in the gazette 
on 18th July, 1973, but the substance 
of the notification regarding the acquisition of 
the land was published in the locality where 
the land is situated only on, 24th September, 
1973. In Narinderjit Singh v. State of 
U.P., (1973) 2 S.C.J, 378: (1973) 1S.C.C. 
157: А.К. 1973 S.C. 552, the Supreme 
Court has held that, where the Collector fails 
to cause public notice of the substance of 
the notification to be given at convenient 
places in the locality where the land sought 
to be acquired is situated, the whole acqui- 
sition proceedings are vitiated. While dis- 
cussing this aspect of the case, the Supreme 
Court has held аз follows:— 


“Section 4 (1) does not contemplate any 
distinction between those proceedings in 
which in exercise of the power under section 
17 (4) the appropriate Government directs 
that the provisions of section 5-А shall 
not apply and where such a direction hag 
not been made dispensing with the appli- 
cability of section 5-A, It lays down in 
unequivocal and clear terms that both 
things have to be simultaneously dont 
under section 4 (1), i.e., a notification has 
to be published in the official gazette that 
the land is likely to be needed for апу 
public purpose and the Collector has to 
cause notice to be given of the substance 
of such notification at convenient place 
in the locality in which the land is situated’’. 


Thus there has been a clear violation of the 
mandatory provisions of the Act and as such 
the notification under section 4 (1) of the Act 
is vitiated. We are therefore in complete 
agreement with the order of the learned 
Judge. Accordingly the writ appeal is dis- 
missed. There will, however, be no order as 
to costs. ` 


R.S. 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, ` 
PRsSENT:—V. Ratnam, J. 


С. Kuppuswamy Naidu. sia 
v 


V. Krishtappa Chetty (died) and another 
і .. Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), as amended by 
Act (XXIII of 1973), sections 10 (3) (a) (11) 
and 10 (3) (c)—Scope and  applicablity— 
Non-residential — building— Room let only 
for keeping cycles — Landlord keeping 
vehicles in portion occupied by 
him for residence—Petition | for eviction 
by landlord —Requirement of tenant’ s 
room for the purposeof keeping vehicles 
belonging to his son— Landlord entitled 
То get an order of eviction. 


Under section 10 (3) (a) (ii) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, a landlord is enabled to seek — an order 
of eviction with reference to a non-residential: 
building used for the purpose of keeping a 
vehicle or adapted for such use. No ques- 
tion of adaptation of the building in question 
for the purpose of keeping a vehicle arises: 
inthis case as itis not disputed that the 
premises is used for keeping cycles. The 
further requirement of that provision is that 
the landlord requires it for his own 
for the use of any member of his family and 
that he or any member of his family is not 
in occupation of any such building. It was not 
the case of the petitioner that the landlord 
or any member of his family is in occupation 
of a non-residential building used or adapted 
for use for the purpóse of keeping vehicles. 
Plainly, therefore, subject to establishing his. 
requirement for his use or for the use of any 
member of his family, the respondent would 
be ordinarily entitled to an order of eviction 
under section 10 (3) (a) (ii) of the Act. The 
contention, however, is that since the land- 
lord is in occupation of a building for resi- 
dential purposes, his remedy would be to 
proceed under section 10(3) (c) of the Act 
and pray for additional accommodation, in 
which case, under the proviso following 
section 10 (3) (c) of the Act, the relative 
hardship - would also be a relevant circumst- 
ance, which when considered, may even 
result ip the dismissal of the application 
for eviction. Section 10 (3) (c) of the Act 
contemplates occupation by the landlord of 


Petitioner" 


LL —— у 
* C.R.P. No. 3757 of 1982. 27th August, 198% 


use or. 


т 
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a part of a building, whether, residential or : 


mon-residential and his requiring further 
accommodation in addition to what he has 
already. In such a situation, notwithstand- 
ing section 10 (3) (a) (i) to (iii) of the Act, it 
‘would be open to the landlord to apply for 
an order directing the tenant in occupation 
of the whole or any portion of the remain- 
ing part of the building to put the land- 
lord in possession thereof, if he requires 
additional accommodation for residential 
purposes or for purposes of a business which 
heis carrying on, as the ease may be. The 
use of non-obstants clause in section 10 (3) 
(a) of the Act clearly shows that it would 
apply even in cases where section 10 (3) (a) 
ofthe Act does not stand attracted. In 
other words, a landlord not entitled to apply 
for eviction under section 10 (3) (a) of the 
Act may, nevertheless, invoke section 10 (3) 
(с) of the Act and apply for eviction. There- 
fore while dealing with an application under 
section 10 (3) (a) (ii) of the Act the con- 
Siderations which would be relevant to an 
independent right to secure additional acco- 
mmodation under section 10 (3) (c) of the 
Act cannot be inserted into section 10 (3) 
(ad) (ii) of the Act. Besides, from the pro- 
visions of the Act, despite the distinction 
made between residential and non-residen- 
tial buildings, it is manifest that a premises 
used for keeping a vehicle is treated as a 
non-residential building. It is also further 
seen from section 10 (3) (c) of the Act that 
to secure additional accommodation whether 
of residential ór non-residential ` building, 
the requirement of the landlord must be for 
residential purposes or for purposes of a 
business. This postulates that additional 
accommodation of a non-residential building, 
as we have in this case, can be bad under 
section 10 (3) (c) of the Act only for pur- 
poses of business which tie landlord was 
- carrying onjand since in this case the landlord 
is admittedly not carrying on any business, 
he cannot apply under seetion 10 (3) (c) of 
the Act for an order of eviction іп respect 
of a-non-residential building for the purpose 
of keeping his vehicles. [Para. 6.] 


Cases referred to:— 
Jawanthrai Mehta ». Ramachandra Chetty, 
(1965) 78 L.W. (Sh.N.) 65: Mfs. M. Thiu- 


pathi Nadar and Sons v. Dr. S.L. Kantha 
Rao, (1980) T,L.N.J. 145. 


R.S. VenRatachari, for Petitioner. 
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M. Venkatachalapathy Counsel, for 


Respondent No. 2 

The Court made the following 

ORDER : —The tenant is the petitioner in this 
Civil Revision Petition, which is directed 
against the order of eviction passed against 
the petitioner by the authorities below on an 
application taken ouc by the deceased first 
respondent herein under section 10(3) (a) (4) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 18 of 1960, as amended 
by Act 23 of 1973 (hereinafter referred to as 
‘the Act’). The deceased first respondent 
herein was the landlord of a room in the 
occupation of the petitioner and situate in 
No. 66, Sattanna Naicken Street, Vepery, 
Madras-7. The petitioner has been using 
that room for the purpose of keeping cycles. 
Claiming that the premises in the occupation 
of the petitioner was required for the purpose 
of keeping the vehicles, namely, scooter and 
cycles belonging to his son, the deceased first 
respondent,issued a notice on 25th November, 
1980 demanding vacant possession of the 
premises by 1st January, 1981 and since 
that was not complied with, the deceased 
first respondent filed H.R.C. No. 3232 of 
1981 before the Rent Controller (XIV Judge, 
Court of Small Causes), Madras, under 
section 10 (3) (a) (ii) of the Act praying for 
an order of eviction against the petitioner. 


2. In the counter filed by the petitioner, in 
opposition to tbe application fcr eviction, he 
contended that owing to the refusal by the 
deceased first respondent to receive rents, 
proceedings had to be taken in H.R.C, No. 
614 of 1981 that there was a demand for 
enhanced rent by the deceased. first respon- 
dent herein at the rate of Rs. 100 рег 
mensem and the petitioner refused to accede 
to such a demand and that led to the filing 
of the application for eviction and therefore, 
the requirement was not bona fide. Besides, 
the petitioner also put forth the plea that 
sufficient space was available for the purpose 
of parking the vehicles and that having 
regard to the non-residential nature of the 
premises where the petitioner was carrying 
on business, the deceased first respondent was 
not in order in seeking an order for eviction 
on the ground that he bona fide required the 
premises for keeping the vehicles of his son 
and the petitioner, therefore, prayed for the 
dismissal of the application for eviction. 


3. Before the learned Rent Controller. (XIV 
Judge, Court of Small Causes), Madras on 


£ 
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behalf of the deceased first respondent, his 
son was examined as .P.W. l and Exhibits 
P-] to P-4 were marked, while, on behalf 
of the petitioner, he wasexamined as R.W. 1 
and Exhibits R-1 to R-4 were filed. On a 
consideration of the oral as well as the 
documentary evidence, the learaed Rent 
Controller found that the son of the deceased 
first respondent owned scooter as well as 
cycles, that no separte space was available 
to keep those vehicles, that the application 
filed by the deceased first respondent under 
section 10 (3) (a) (ii) of the Act was main- 
tainable and that his requirement was bona 
fide. On the aforesaid conclusions, an order 
for eviction was passed against the patitioner. 
Aggrieved by this, the petitioner preferred an 
appeal in R.C.A. No. 188 of 1982 before the 
Appellate Authority (IV Judge, Court of 
Small Clauses), Madras. The Appellate Autho- 
rity, on a reconsideration of the evidence, 
concluded that the son of the deceased 


first respondent was keeping his vehicles in the. 


portion occupied by him for residential pur- 
poses, that section 10 (3) (a) (ii) of the Act 
would stand attractes and section 10 (3) (9) 
of the Act would be inapplicable and that 
the requirement of the deceased first 
pondent was nothing butbona fide. In view 
of these findings, the 
upheld the order of eviction and dismissed 
the appeal. It is the correctness of this 
order that is challenged in this Civil Revision 
Petition. 


4. During the pendency of ће Civil Re- 
vision Petition, the landlord Krishtappa 
Chetty, who initiated the proceedings, died 
and in C.M.P.No. 575 of 1984 taken out 
by the petitioner, Sri Kannan (P.W. 1) was 
brought on record as the legal representa» 
tive of the deceased first respondent Krish- 
tappa Chetty for purposes of prosecuting 
the further proceedings. 


5. The learned counsel for the petitioner 
first contended that the application for evici- 
tion filed under section 10 (3) ( а) (ii) of the 
Act was not maintainable, as, on the facts 
of this case, the appropriate section that 
would be applicable is, section 10 (3) (e) of 
the Act in which case, the question of rela- 
tive hardship has also to be adverted to and 
considered. On the other hand, the learned 
counsel for the respondent, submitted that 
having regard to the admitted non-residen- 
tial user of the premises by the petitioner 
„for keeping cycles therein, there is no ques- 
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tion of the respondent seeking additional 
accommodation under the Act, when the res- 
pondent was in occupation of a building for 
residential purposes and that section 10 (3) 
(a) (11) of the Act provides for a situation 
where a landlord is enabled to recover 
possession of a premises used for non-resi- 
dential purposes, namely, keeping the vehicles 
irrespective of whether he is in possession 
of other premises. In this connection 
reliance was also placed by the learned counsel 
upon the decision іа 7awanthari Mehta 
v. Ramachandra Chetty (C.R.P. Nos. 
1294 and 1893 of 1962. 


6. Before proceeding to embark 
consideration of the aforesaid 
itis necessary to notice a few undisputed 
facts. The petitioner is keeping cycles in 
the premises in his occupation. The res- 
poncent is keeping his  vehicals in the 
portion occupied by him for purposes of 
residence. The petitioner has also further 
admitted that there is no separate Space 
available in the premises under the occupa = 
‘tion of the respondent to keep his vehicles. 
The ownership of the scooter as well as two 
cycles by the respondent is also not in dis- 
pute. Equally, there is no dispute that the 
premises in the occupation of the petitioner 
is a non-residential building used for the 
purpose of keeping cycles and that the res- 
pondentis not occupying. any such non- 
residential building for the purpose of keep- 
ing his vehicles. Under section 10 (3) (аў 
(11) of the Act, a landlord is enabled to seek 
an order of eviction with reference to a non- 
residential building used for the purpose of 
keeping a vehicle or adapted for such use. 
No question of adaptation of Ше building 
in question for the purpose of keeping a 
vehicle arises in this case as it is not  dis- 
puted that the premises is used for keeping 
Cycles. The further requirement of that pro- 
vison is that the landlord requires it for his. 
own use or for the use of any member of his 
family and that he or any member of his 
family is not in occupation of any such buil- 
ding. Itisnot the case of the petitioner that 
the respondent or any member of his family 
is in occupation of a non-residential building 
used-or adapted for use for the purpose of 


keeping vehicles, Plainly, therefore, subject 
to establishing his requirement for his own 
use or for the use of any member of his 


upon a 
contention, 


„ест 
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family, the respondent would be ordinarily 
` entitled to an order of eviction under section 
10 (3) (a) (ii) of the Act. But what is con- 
tended on behalf of the petitioner is that since 
the respondent is in occupation of a building 
for residential purposes, bis remedy would be 
to proceed under section 10 (3) (с) of the Act 
and pray for additional accommodation, in 

which case, under tbe proviso following 
` section 10 (3) (c) of the Act, therelative hard- 
ship would also be-a relevant circumstance, 
which, when considered, may even result in 
the diamisal of the application for eviction. 
Section 10 (3) (c) of the Act contemplates 
occupation by the landlord of a partof a 
building, whether residential or non-residen- 
tial, and his requiring further accommodation 
is addition to what he has already. In such 
asitutation, notwithstanding section 10 (3) 
(a) (ii) to (iii) of the Act, it would be open to 
the landlord to apply for an order directing 
the tenant in occupation of the whole or any 
portion of the remaining part of the building 
to put the landlord in possession thereof, if 
he requires additional accommodation for 
residential purposes or for purposes of a 
business which he is carrying on, as the case 
may be. This is well settled by the decision 
of the Division Bench of this Court in M/s. 
Tirupathi Nadar andSons v. Dr. S L. Kantha 
Rao, (1980) T.L.N.J. 155. The use of non- 
obstance clause in section 10 (3) (a) of the 
Act clearlry shows that it would apply 
even in cases where section 10 (3) (a) of the 
Act does not stand attracted. In other words, 
а landlord not entitled to apply for eviction 
under section 10 (3) (a) of the Act may 
nevertheless invoke section 10 (3) (c) of the 
Act and apply for eviction. Therefore, 
while dealing with an application under 
* |section 10 (3) (а) (ii) of the Act, the consi- 
deration which would be relevant to an 
independent 1ight to secure additional accom- 
modation under section 10 (3)'(c) of the Act 
cannot be imported into section 10 13) (a) 
(ii) of the Act. Besides, from the provisions 
ofthe Act, despite the distinction made 
between residential and non-residential build- 
ings, it is mainfest that a premises used for 
keeping a vehicle is treated as a non-residen- 
tialbuilding. It is also further seen from 
section 10 (3) (c) of the Act that to secure 
additional accommodation, whether of 
residential or non-résidential building, the 
requirement ofthe landlord must be for 


residential purposes or for purposes of a busi- 
ness. This postulates that additional accom- 
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modation of a non-residential building, as we 
have in this case, can be had under section 
10 (3) (c) of the Act only forl purposes of 
business which the landlord was carrying on 
and since in this case the landlord is admit- 
tedly not carrying on any business, he cannot 
apply under section 10 (3) (a) of the Act for 
an order of eviction in respect of a non-resi- 
dential building for the purpose of keeping 
his vehicles. It is thus obvious that по. 
application under section 10 (3) (c) of the 
Act could have been made. That this is so 
is laid down іп Jawanthra; Mehta v. Rama- 


chandra Chetty, (1965) 78 Law Weekly 
(Short Notes) 65. In tbat case, the lande. 
lord was residing in the first-floor and the 


tenants were’ in occupation in the ground- 
floor in two portions and with reference to 
that building an application was made under 
section 10 (3) (a) (di) of the Act for the 
purpose of adapting the same as a garage to’ 
park the car as well as the cycle-rickshaw of 
the landlord. The Rent Controller was of 
the view that the application made by the 
landlord should be considered as one for 
additional accommodation under section 10 
(3) (c) of the Act and taking into account. 
the relative hardship, it was found it would 
cause undue hardship on the tenant than the 
advantages that may accrue to the landlord 
and on that conclusion, the application for 
eviction was dismissed. On appeal, the 
Appellate Authority however upheld the cone 


tention of the landlord that the application 
was sustainable under section 10 (3) (a) (ii). 
of the Act and found that the requirement 


was also bona fide. Yet, the application 
for eviction was dismissed in part on the 
ground that there was no necessity to 
direct possession of both the rooms as 
the cycle-rickshaw could be parked else» 
where and car alone required to be parked 
in one of the rooms. The order so passed 
was challenged by tbe landlord as well as 
the tenant. One of thecontentions urged 
was that the remedy of the landlord was by 
way of an application undes section 10 (3) (с). 
of the Act and not under section 10 (3) (a) 
(it) of the Act. Dealling with this contention 
Natesan, J., pointed out that while the Act 
makes a distinction between residential and 
non-residential buildings, there аге по 
specific definitions and, therefore, guided by 
the ordinary usage and connotation it was. 
clear that a premises used for keeping vahi- 
cles is treated as non-residential building 


and that under section 10 (3) (c) of the Act, 
e 


TT 
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the additional accommodation could be for 


either residential or non-residential purpose © 


and as such the landlord could apply for 
additional accommodation under section 10 
(3) (c) of the Act only for purposes of a 
business which he is carrying on and be 
cannot under that provision apply for a non- 
residential building for purposes of keeping 
his vehicle. This decision would squarely 
apply to the facts of this case to hold that 
the application filed by the landlord under 
. section 10 (3) (a) (И) of the Act was quite 
n order and rightly entertained by the autho- 
rities below. There is, therefore, no subs- 
'tance in the first contention of the learned 
.eounselfor the petitioner. 


‘7. The learned counsel for the petitioner 
next contended that the requirement of the 
landlord was not bona fide atallas he was 
only anxious to ensure enhanced rent from 
ithe petitioner and did not genuinely require 
the premises in question for parking the 
.aconter and the cycles. On the other hand, 
'the learned counsel for the respondent would 
-contend that the petitioner is not consistent 
at allin his case with reference to the so- 
-called demand for payment of higher rent 
and that there is absolutely no materialin sup. 
port thereof and, therefore, the conclusion of 
the authorities below thatthe requirement is 
-bona fide does not deserve to be disturbed. 
It is seen from the evidence as to the two 
cycles — that he has no separate space to 
park those vehicles. In view of this admis- 
.sion of the petitioner himself, the bona fides 
of the requirement are clearly made out. 
"Whether there was any demand for enhanced 
rent which would detract from the bona fide 
has next to be considered. It is seen from 
Exhibit P-1 that the landlord issued a notice 
Чо the petitioner stating that the monthly 
rental in respect of the premises is Rs. 80 
and thet he requires the premises in the 
occupation of the petitioner for keeping his 
-son's vehicles. Exhibit P-2 in the reply sent 
by the petitioner to Exhibit P-1. Therein, 
the petitioner states that the monthly rent 
pyable by him is only Rs. 40 and not 
"Rs. 80 and that certain payments аге made 
in accordance therewith. The requirement 
-for the purpose of keeping the vehicles of 
the son of the landlord is denied. 

Jt is further seen from Exhibit- P.2 that 
` though the petitioner stated that the land- 
Mord had made a claim falling under section 
10 (3) (a) (ii) of the Act with a view to some- 
chow evict the petitioner, that was only be- 
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cause the petitioner had not agreed to the 
demand to pay an enhanced rent. The petiti- 
oner has not stated how much was demandad 
by the respondent and when, Ín the counter, 
the petitioner would say that a higher rent at 
Rs. 100 per mensum was demanded. Exam- 
ined as R.W. 1, the petitioner would say that 
the landlord demanded rent at Rs. 80 per 
mensem. There is no dispute that after the 
exchange of Exhlbits P-1 and P-3, an applica- 
tion in H.R.C. No. 614 of 1981 was filed by 
the petitioner and rents had been deposited 
at the rate Rs. 40 per mensem pursuant to 
the orders pasrsd therein and this is establi- 
shed by Exhibit P-1 produced by the petition- 
er. There is no eVidence, to show that sub- 
sequent to the passing of the order in H.R. 
C. No. 614 of 1981 and prior to the filing of 


application for eviction on 15th July, 
1981, there was any demand whatever 
for payment of enhanced rent by the 


petitioner. If really there was such a demand 
and landlord had refused to receive the rent. 
one would have normally expected the peti- 
tioner to have issued a notice calling upon the 
landlord to receive the rent or informing 
him that he will resort to the remedies 
provided under the Act for payment or 
deposit of the rents. In the absence of 
evidence of steps taken by the petitioner, 
itis obvious that the so-called demand for 
enhanced rent at the rent of Rs. 100 per 
mensem is а total myth. The authorities 
below have adverted to the evidence in rela- 
tion to the demand stated to have been made 
by the landlord for enhanced rent and have 
found that it is not made out by the evidence 
on record. It, therefore, follows that the 
authorities below were quite in order in 
having pronounced upon the bona fide 
requirement of the landlord for the pur- 
poses of keeping the scooter and the cycles 
of his-son, P.W. 1. Inany event, on the 
evidence, the authorities below have found 
as a fact that the requirement of the landlord 
was bona fide and no material has been 
placed before this Court to show that con- 
clusion based.on the appreciation of evidence 
is in any manner erroneous. No other point 
was urged. Consequently, the order of 
eviction passed by the authorities below is 


upheld and the Civil Revision Petition is 
dismissed with costs, 


R.S. Petition dismissed, 


AL 
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IN THE HIGH COURT OF 
MADRAS, 


JUDICATURE AT 


Present:- S.Nainar Sundaram, J. 


*Appeal Against Order No.622 of 1984, 
lst December, 1984. 


D.Ra jaiah Appellant* 
Ve 
Dhanapal and another Respondents. 


(А) Hindu Minority and Guardianship 
Act (XXXII OF 1956), section 6 - Scope 
and applicability - Minor girls living 
with and being looked after by their 
maternal grandfather after demise of 
their mother - Father  re-claiming 
custody of minors - Petition by maternal 
grandfather for continuance of custody 
with him -, Factors to be considered 
- Father's right for guardianship and 
custody upheld. 


(B) Guardians and Wards Act (VIII OF 
1890), section 17 - Guardianship and 
custody over minor children - Welfare 
of minor to be the paramount consider- 
ation - Wishes and preference of minors, 
not conclusive, 


Held:- The rule of Hindu law is that 
no one other than the father and failing 


him, the mother has an absolute right 
to have the guardianship over and 
custody of an unmarried Hindu minor 


girl. The Hindu Law recognises primarily 
the father as the legal guardian and 
custodian of his unmarried minor 
daughter when he is alive. Failing the 
father only the mother comes into the 
picture and she could assume such 
guardianship and custody. But an unmarr- 
ied Hindu minor,girl if she has not 
completed the’ age of 5 years, shall 
ordinarily be in the custody of the 
mother. Furthermore, the minors in the 
instant case had passed the ase of 5, 
The first miner had completed the age 
of 12 and ‘was running the 13t^? year 
and the second minor had compicted the 
age of 1l and was running tne 12th year. 
Section 64 o6f, ‘the, Actx;32. of 1956 does 
not make апу substantial alteration 
in the law on, thé subject and gives 
M.L.J.13 


legislative sanction to the principle 
well established already. As such, the 


father could legitimately claim the 
right to have the guardianship over 
and custody of his unmarried minor 


girls. In this context, section 19 of 
Act 8 of 1890 can also be adverted to, 
when it countenances, that if the father 
of the minor is alive, no other guardian 
can be appointed, unless, in the opinion 
of the Court, the father is not fit 
for appointment. The father as natural 
guardian is primarily entitled to the 
custody of his minor children unless 
there are overwhelming circumstances 
to the contrary. It is true that there 
is an appreciable difference between 
custody and guardianship; guardianship 
is a more comprehensive and a more valu- 
able right than more custody. The sole 
consideration both in the case of 
guardianship and custody of the minor 
should be the welfare of the minor. 
The court is bound to take into consi- 
deration all the facts and circumstances 
of the case bearing in mind that the 
pivotal factor is the benefit and 
well-being of the minor. That the 
dominant factor for consideration of 
the Court is the welfare of the child, 
has found statutory footing both in 
section 17(1) of Act 8 of 1890 and 
section 13 of Act 32, of 1956. Both the 
provisions emphasise that the powers 
of the court are to be exercised for 
une welfare of the minor, which should 
be the paramount consideration. In view 
of the rule of Hindu law recognising 
the father to be the guardian and custo- 
dian of his unmarried minor daughters, 
the maternal grandfather cannor strai- 
ghtway insist that he should be declared 
or appointed as the guardian and 
custodian of such minors. It is for 
the maternal grandfather, who wants 
to maintain a contrary position, to 
demonstrate that there are peculiar 
and strong circumstances which warrant 
deprivation of such a parental right 
of the father. {Para.3} 


The father has not in the instant case 
disqualified himself from being the 
natural guardian of his two minor 
children. He has not ceased to be a 
Hindu and he has not completely an 
finally renounced the world by becom. 
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a hermit or an ascetic so as to attract 
the proviso to section 6 of Act 32 of 
1956. [Para.4] 


Though the Court may ascertain the 
wishes of the minor, such wishes are 
not controlling on the .court and the 
court has to assess the entire facts 


and circumstances of the case, and in 
appropriate cases, can even disregard 
its wishes and preferences. [Para.8] 


G.Ramaswami, for Appellant. 
T.Martin,for Respondent. 
The Court delivered the following 


JUDGMENT:- This Civil Miscellaneous 
Appeal concerns the guardianship and 
custody of two Hindu Minor Girls. The 
first minor girl named Meena alias Arthi 
was born on 13.5.1972. The second minor 
girl named Priya was born on 13.9.1973. 
They have lost their mother. The mother 
is stated to have died on 10.8.1982. 
Their father is alive and he is the 
first respondent in this appeal. The 
appellant is their maternal grandfather. 
The facts placed in the case have dis- 
closed that the marriage between the 
parents of the minor children took place 
on 26.5.1969. The father is an Engineer 
and he is a M.Tech., and his profession 
took him to Bhopal, Delhi and Tiruchira- 
palli. During these years, his wife, 
the mother of the minor girls, was 
alive. His employment as such was with 
Bharat Heavy Electricals Ltd., (BHEL) 
and he was so employed last at Tiruchi- 
rapalli, The mother of the minor child- 
ren seemed to have fallen sick and she 
had come to her parents' house at 
Madurai for treatment. The two minor 
children seemed to have been brought 
to Madurai in May, 1982, since their 
mother was taking treatment there and 
they were joined in a school at Madurai. 
Until the death of the mother, no 
problem seemed to have cropped up. But 
the demise of the mother seemed to have 
brought about problems over the guard- 
ianship and custody of the two minor 
children. The father is stated to have 
left his assignment with BHEL with the 
intention to start an industry of his 


'the appellant in this appeal, 
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own and it is stated that he borrowed 
money from the maternal grandfather, 
namely, his father-in-law. The father 
also was indicating his anxiety to raise 
a loan over the jewels of the mother, 
namely, his late wife, for this commit- 
ment. It is admitted that the said 
jewels are in the custody of the mater- 
nal grandfather. The father also began 
to re-claim the custody of his two minor 
children, which he is lawfully entitled 
to and he had been writing letters with 
that end in view. But the maternal 
grandfather seemed and seems to have 
a different idea and he wants to have 
the custody of the two minor children 


with him. The maternal grandfather 
preferred 0.P.No.98 of 1983 before the 
District Judge, Madurai South, to 


declare or in the alternative to appoint 
himself as the guardian for the two 
minor children and for continuing their 
custody with him. The father of the 
two minor children contested the origi- 
nal petition and the Learned District 
Judge did not countenance the case of 
the maternal grandfather and dismissed 
the petition, and the maternal grand- 
father had preferred this Civil Miscel- 
laneous Appeal against the orders of 
the learned District Judge. 


2.  Mr.G.Ramaswami, learned counsel 
appearing for the maternal grandfather, 
would 
draw a chart of comparison to impress 
upon this Court that though the father 
is the natural guardian of his two minor 
children, yet on the facts and circum- 
stances of the case, this Court should 
go by the principle 'of the paramount 
interest of the minors and if. that 
principle is kept in mind, the Court 
should only countenance the case of 
the maternal grandfather for guardian- 
ship and custody. Learned counsel 
expressed anxiety of his client that 
if not guardianship, atleast the custody 
of the minor children should be left 
with the maternal grandfather. As points 
speaking in favour of retaining the 
guardianship and custody of the minor 
children with the maternal grandfather, 
the following factors were delineated 
by the learned counsel: (1) The maternal 
grandfather is aged 60 and the maternal 
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grandmother is aged 50 years; (2) The 
financial position of the maternal 
grandfather is sound; (3) Ever since 
May, 1982, the minor children are with 
'the maternal grandparents. The minor 
children are.studying in a good school 
at Madurai, and it is not worthwhile 
to disturb their education by taking 
them away from the custody of the mater- 
nal grandparents at Madurai. (4) The 
jewels of the deceased mother are with 
the grandparents and they shall be given 
to the minor children at the appropriate 
time of their marriage; and (5) the 
childrén have been with the maternal 
grandparents sufficiently long and they 
are being tended to by the maternal 
grandparents with love and affection 
and if they should be snatched away 
from the said atmosphere, it will bring 
about a trauma in the minds of the minor 
children. In contrast, learned counsel 
for the maternal grandfather would also 
stress the following factors as speaking 
against leaving the guardianship and 
custody of the minor children with: the 
father; (1) The financial position of 
the father is not good and he had been 
borrowing loans from the maternal grand- 
father and was not averse to pledge 
the jewels of the mother, namely, his 
late wife. He started his business 
venture only recently and cannot be 
stated to be in a stabilised financial 
position; (2) The father is a widower 
and he lives only with his own father 
(paternal grandfather of the minor 
children), who is also a widower and 
the age of the paternal grandfather 
is 70; (3) There is no female member 
in the household of the father and it 
is claimed that an aunt of the father, 
who is stated to be aged 50 and „who 
is living away from her husband, is 
living with the father of the minor 
children. There is no guarantee that 
the said aunt will continue to be in 
the household of the father and may 
not go away to join her husband. In 
the said circumstances, it is not safe 
to entrust the two minor children under 
the impression that a reliable lady 
would be in the household to take care 
of the minor children, who are girls; 
(4) The minor children are not willing 
to go and live with their father and 


any compulsion over them to do so wili 
bring about a trauma; and (5) The father 
is a temparamental man and the evidence 
placed in the case has disclosed that 
he used to beat his children. 


3. Before I approach the question of 
facts, I would like to delineate and 
keep in mind the provisions of law, 
which should form guidelines in matters 
like this. The two minor children being 
Hindu girls, with regard to natural 
guardianship as such, the provisions 
of the Hindu Minority and Guardianship 
Act, 1956 (No.32 of 1956) hereinafter, 
if occasion comes, referred to as Act 
32 of 1956, shall first speak. Section 
6 of Act 32 of 1956 says that in the 
case of an unmarried Hindu minor girl, 
the father, and after him, the mother 
shall be the natural guardian. The 
mother had gone out of the picture by 
her demise. The father as such does 
not suffer any disqualification set 
forth in the proviso to section 6 of 
Act 32 of 1956. Section 13 cf Act 32 
of 1956 reads as follows; 


12(1) "In the appointment or declara- 
tion of any person as guardian of 
a Hindu minor by a Court, the welfare 
of the minor shall be the paramount 
consideration. 


(2) No person shall be entitled to 
the guardianship by virtue of the 
provisions of this Act or of any law 
relating to guardianship in marriage 
among Hindus, if the Court is of 
opinion that his or her guardianship 
will not be for the welfare of the 
minor." 


Section 2 of Act 32 of 1956 says that 
the provisions of the Act shall be in 
addition to, and not, save as herein- 
after expressly provided in derogation 
of, the Guardians and Wards Act, 1890 
(8 of 1890), hereinafter referred to 
as Act 8 of 1890. Section 17 of Act 
`8 of .1890 reads as follows: 


17. Matters to be considered by the 
Court in appointing guardian.-(1) In 


appointing or declaring the guardian 
^f a minor, tke Cour sh 'l, subiect 
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to the provisions of this section, 
be guided by what consistently with 
the law to which the minor is subject, 
appears in the circumstances to be 
for the welfare of the minor. 


(2) In considering what will be for 
the welfare of the minor, the Court 
shall have regard to the age, sex 
and religion of the minor, the char- 
acter and capacity of the proposed 
guardian and his nearness of kin to 
the minor, the wishes, if any, of 
a deceased parent, and any existing 
or previous relations of the proposed 
guardian with the minor and his 
property. 


(3) If the minor is old enough to 
form an intelligent preference, the 
Court may consider that preference. 


(4) Omitted by Act III of 1951. 


(5) The Court shall not appoint or 
declare any person to be a guardian 
against his will." 


The rule of Hindu law is that no one 
other than the father and failing him 
the mother has an absolute right to 
have the exardianship over and custody 
of an unmarried Hindu minor girl. The 
Hindu Law recognises primarily the 
facher as the legal guardian and 
custodian of his  unmarried minor 
daughter when he is alive. Failing the 
father only the mother comes into the 
picture and she could assume such 
guardianship and custody only in such 
a contingency. But an unmarried Hindu 
minor girl if she has not completed 
the age of 5 years, shall ordinarily 
be in the custody of the mother. As 
stated above, the mother is not in the 
picture at all. furthermore,: the minors 
have passed the age of 5. The first 
minor has completed the age of 12 and 
is running the i3th year and the second 
minor has completed the age of 11 and 
is running the 12th year. -Section 6 
of Act 32 of 1956 does not make any 
such s^bstantial alteration in the law 
on the subject and gives legislative 
sanction to.the principle well establi- 
shed already. As such, the father could 
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legitimately claim the right to have 
the guardianship over and custody of 
his unmarried minor girls. In this|. 


context, section 19 of Act 8 of 1890 
can also be adverted to, when it 
countenances, that if the father of 


the minor is alive, no other guardian 
can be appointed, unless, in the opinion 
of the court, the father is not fit 
for appointment. The father as natural 
guardian is primarily entitled to the 
custody of his minor children untess 
there are overwhelming circumstances 
to the contrary. It is true that there 
is an appreciable difference between 
custody and guardianship, for guardian- 
ship is a more comprehensive and a more 
valuable right than more custody. The 
sole consideration both in the case 
of guardianship and custody of the minor 
should be the welfare of the minor. 
The Court is bound to take into 
consideration all the facts and circum- 
stances of the case; bearing in mind 
that the pivotal factor is the benefit 
and well-being of the minor. That the 
dominant factor for consideration of 
the Court is the welfare of the child, 
has found a statutory footing both in 
section 17(1) of Act 8 of 1890 and 
section 13 of Act 32 of 1956. Both the 
provisions emphasise that the powers 
of the court are to be exercised for. 
the welfare of the minor, which should 
be the paramount consideration. The 
rule of Hindu law recognising the father 
to be the guardian. and ` custodian of 
his unmarried minor daughters, the 
maternal grandfather cannot straightway 
insist that he should be declared or 
appointed, as the guardian and custodian 
of such minors. The father being 
primarly entitled to the guardianship 
over and custody of his unmarried minor 
daughters, it is for the maternal 
grandfather, who wants to maintain a 
contrary position, to demonstrate that 
there are peculiar and strong circum- 
stances which warrant deprivation of 
such a parental right of the father. 
The father can be deprived of such 
rights only if the facts and circum- 
stances of the case warrant it. Keeping 
in mind the above salient principles 
of law, this court has to examine the 


facts of the case to find out as to 
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whether strong and convincing circum- 
stances have been made out against the 
father to take away from him the 
guardianship and. the custody annexed 
to it of his unmarried minor daughters 
or to deny him the custody of his 
unmarried minor daughters, maintaining 
guardianship with him. I am visualising 
the latter contingency because in the 
course of arguments advanced on behalf 
of the maternal grandfather, it was 
stated that though the guardianship 
of the father need not be disturbed, 
yet the custody of the two minor 
children should be permitted to be with 
the maternal grandfather. 


4. The father has not disqualified 
himself from being the natural guardian 
of his two minor children, He has not 
ceased to be a Hindu and he has not 
completely and finally renounced the 
world by becoming a hermit or an asetic 
so as to attract the proviso to section 
6 of Act 32 of 1956. Until May, 1982, 
the father, mother and the two minor 
children lived together in the place 
where the father vas working. Of course, 
there were periodical visits to the 
place of the parents of the mother. 
The mother died on 10.8.1982. She had 
come earlier to her parents 'house for 
treatment. The two minor children were 
also brought to Madurai and they were 
joined in a school there. The father 
seemed to have planned to start an 
industry of his own and he had borrowed 
loans from his father-in-law, the mater- 
nal grandfather of the two minor 
children. He had requested for further 
loans and he also indicated an idea 
that if the loan was not forthcoming 
from his father-in-law, he had to think 
about the pledging of the jewels of 
his late wife, the mother of the two 
minor children. This is evident from 
his letter, dated 7.3.1983 addressed 
to his brother-in-law (brother of his 
late wife), marked as Ex.A.13. In this 
letter, he had also requested his 
brother-in-law to bring the two minor 
children to- Vellore from where he has 
written the letter, Further, he has 


indicated a proposed trip to Colombo . 


along with his brother-in-law and his 
two minor children. Ex.A.14 is another 


letter written by the father on 6.5.1983 
to his  brother-in-lav. Apart from 
referring to the need to raise a loan 
over the jewels of his late wife, the 
father has requested his brother-in-law 
to bring the two minor children to him. 
He has stated that he cannot live 
without his two minor children. He has 
requested his brother-in-law to advise 
the two minor children that they should 
live only with the father. This part 
of the letter strikes a plaintive note., 
In Ex.A.14, the father states that he 
has no idea as to the details of the 
jewels of his late wife, and he sets 
out the compelling circumstances for 
raising a loan over the jewels. On 
16.5.1983, the father has written a 
letter as per Ex.A.13 both to his 
children and to his brother-in-law. 
In this letter, the father has willingly 
accepted the proposal that the jewels 
of the mother, his late wife, should 
be kept in safe custody until the two 
minor children come up of marriageable 
age. There is an indication that his 
father-in-law was inclined to advance 
moneys. Obviously, the father was not 
keen to fritter away the jewels, but 
was only pointing out the need to raise 
loans over the jewels for want of апу 
other alternative. The loan was admit- 
tedly required for his business venture. 
In this letter_the father pleads with 
his first minor child to come and join 
him, allowing the second minor child 
to study at Madurai for one year. Thi: 
letter strikes a very affectionate an! 
a .pathetic note towards the 


children. The father pleads that his 
minor child should talk to him over 
the phone. He has also requested his 


brother-in-law to bring the minor 
children to Vellore for a brief stay 
to that they can all go to Tirupati 
and -Samayapuram; the letter place, it 
is stated that the mother while she 
was alive, wanted to visit. Оп 5.9.7037 
as per Ex.A.9 we find che father һич 
written a letter to his first minor 
child. He expresses regret for having, 
beaten the child and there is a helpic « 
and a heart-rending plea that мї, 
his children, who could be with bir, 
This letter again is a pathetic гези. 
This letter indicates that the talnpry 


minor ` 
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has enclosed a self-addressed inland 
letter requesting the first minor child 
to write a letter to him. This letter 
dated 5.9.1983, Ex.A.9 is stated to 
have been addressed to. the first minor 
child to her school address. The father 
has warned the child not to disclose 
the receipt of this letter to the mater- 
nal grendfather. This certainly brings 
an impression to the mind of this court 
that the maternal grandparents were 
wielding an unnatural influence over 
the minor children, alienating their 
natural feelings towards the 
and frowning upon even communication 
between the father and his children. 
The inland letter which came to be 
written by the first minor child has 
been marked as Ex.B.l. It bears the 
postal seal dated 14.9.1983 of Vellore. 
This imputation by the maternal grand- 
father is that this was written at the 
instance and with the help of the second 
respondent, who 15 the headmistress 
of the concerned school at Madurai where 
‘the children were studying. But there 
is no dispute that this letter was 
written by the first of the two minor 
children. A reading of this letter 
conjointly with Ex.A.9 certainly dis- 
closes that not only the father, but 
also the minor children were entertain- 
ing an apprehention and fear that the 
maternal grandparents would not relish 
and were against the natural rapport 
between the father and his children. 
In this letter Ex.B.l it is stated that 
nothing will be mentioned to the mater- 
nal grandparents about the letters. 
The first minor child has also stated 
that she and her sister will come and 
join the father next year and they will 
come to the father for holidays. It 
is further stated that the two minor 
children have no grievance against the 
father. This letter strikes а very 
affectionate note. Then comes Ех.А.11 
dated 20.9.1983 written by the maternal 
grandfather. This letter strikes a very 
unnatural note. The maternal grandfather 
has taken exception to’ the father 
writing a letter to his own minor child- 
ren, It is expressed the letter was 
not written voluntarily, and the mater- 
nal grandfather directs the father that 
the said letter should be either torn 
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off or else returned to him. The father 
writes Ex.A.10 on 30.9.1983 in reply 
to Ex.A.ll. Apparently he was left 
aghast and chagrined by the attitude 
of the maternal grandfather, namely, 
his own father-in-law. The direction 
to tear off the letter or to return 
the letter seemed to have pained him 
very much and pratically he characte- 
rised the maternal grandfather as a 
shameless person. The father in this 
letter pleads for the return of his 
children to him. 


5, These are the documents which throw 
light on the attitude of the parties. 
On an assessment of these materials, 
I am not able to spell out that the 
father has in any manner lost his filial 
affection towards his two minor child- 
ren. The fact remains that he has not 
re-married. The borrowing of loans and 
the earlier indication to raise loan 
over the jewels of his late wife, the 
mother of the two minor children, were 
contingencies which he could not avoid. 
because the father obviously wanted 
to start an industry of his own resign- 
ing the job which he held. There is 
nothing unnatural for a yound man, fully 
qualified in seeking other affluent 
financial ventures; and for the purpose 
of raising loans, if at some point of 
time, the father had an idea of raising 
loans over the jewels of his late wife, 
the mother of the two minor children, 
obviously with the intention to redeem 
them subsequently, the Court cannot 
characterise the father either as a 
spendthrift and who will fritter away 
the jewels, or one, who has no interest 
at all with regard to the safeguard 
and security of the jewels for the bene- 
fit of his minor children. I find that 
in Ex.A.15, he has accepted the proposal 
to keep the jewels in safe deposit for 
the benefit of his minor children, since 
finance through other source, namely, 
his father-in-law was expected. 


6. One other factor that was pressed 
forth as speaking against the father. 
is the beating which he is stated to 
have given to the first of his minor 
children. In the original Petition, 
in paragraph 15, it is stated that the 
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father beat the first child when she 
refused to accompany him to Ranipet, 
and after the ceremonies relating to 
the first anniversary of the demise 
of the mother were over, 
1983. This Court should not lose sight 
of the fact that the father had been 
pressing for the company of his minor 
children and had been pleading for their 


joining him, as we could see from 
Ex.A.13, A.14 and A.15. If the minor 
child, without due regard to those 


feelings of the father, declined to 
accompany the father as requested by 
him, naturally, the father would have 
lost his temper, but that was only 
momentary and he has expressed regret 
for the same in Ex.A.9. This instance 
cannot - be magnified. Certainly the 
evidence has not disclosed that the 
father was and is a cruel man. As 
rightly pointed out by the learned 
District Judge beatings sometimes are 
resorted to correct erring children, 
. and it is not possible to characterise 
occasional beating by a parent of a 
child as tantamounting to an act of 
cruelty so as to -disentitle the parent 
from having the guardianship or the 
custody of his minor child. It is only 
‘in this context, Mr.T.Martin, learned 
counsel for the father, drew my atten- 
tion to the following aspects in the 
evidence of the maternal grandfather 
examined as P.W.l. P.W.l has admitted 
that the father of the two minor 
children was taking care properly and 
in the right manner of the two minor 
children and their mother. P.W.1 has 
also admitted that the father will look 
after the two minor children as. he 
(P.W.1) himself proposed to do. Equally 


so, Р.Н.1 has admitted that the children 


came to be joined in a school at Madurai 
so as not to affect their education. 
We must remember at that time the mother 
was alive and she was taking treatment 
at Madurai іп her  parents' house. 
Significantly, P.W.1 also has admitted 
that if the father is prepared to look 
after the children and bring them up 
comfortably, 
the same. My attention has not been 
drawn to any clinching factors, which 
would demonstrate that the father is 
in any way disqualified from having 


in August, . 


he has no objection for 


the guardianship and custody of the 
two minor children and that it is not 
desirable to continue the guardianship 
and custody of the two minor children 
with him. If this is so, the father 
alone would be entitled to have the 
guardianship over and custody of his 
two minor children, unless any other 
relevant factors indicated a contrary 
position. 


7. Learned counsel for the maternal 
grandfather would urge that the fact 
that the two minor children have 
remained in the maternal grandparents' 
house from May, 1982 should not be lost 
sight of, and if at this juncture they 
are. to be snatched away from that 
atmosphere, which would be against their 
will, it will bring about a trauma in 
their mind and will not behove well 
for the interests of the minors. It 
is true that the paramount consideration 
that should weigh with the Court is 
the welfare of the minor children. From 
the bare fact, for two years and more 
in the past, the two minor children 
happened to be in the custody of the 
maternal grandparents it is not possible 
to say that such a custody should be 
continued in preference to the legiti- 
mate claims of the father, on the ground 
of paramount interest of the two minor 
children. The financial affluence of 
the maternal grandparents should not 
be the sole criterion. It is not claimed 
that the father is a man of no means 
and he could not maintain and bring 
up his two minor children comfortably 
and according to his status. On the 
other hand, as adverted to earlier, 
the evidence of the maternal grandfather 
examined as P.W.l points out a different 
position, and makes out that the father 
will cater to all the comforts of his 
minor children and bring them up as 


good as the grandparents. The coming 
over of the mother of the two minors 
for treatment at Madurai, her demise 


at Madurai and the children coming along 
with her earlier to that and staying 
with the maternal grandparents could 
only be treated as temporary phases, 
and they cannot govern as paramount 
factors with regard to the welfare o! 
the minors. After all, they аге thr 
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children of the father and When 
Court has found that the father 
not suffered any disqualification 
being a guardian and custodian of his 
two minor children and no other has 
been brought to the notice of the Court 
that it will not be desirable to leave 
the guardianship and custody of the 
two minor children with the father, 
the situation that the maternal grand- 
parents would look after the children 
in better ‘and affluent circumstances 
is not a relevant factor that should 
weigh with the Court to deny the legiti- 
mate parental right of the father to 
the guardianship and custody over his 
two minor children. A proposition that 
wherever . affluence and luxury are 
prevailing that should be the proper 
atmosphere for .minor children to be 
brought up, denying the legitimate’ 
rights of the parents and lawful 
guardians, would be a dangerous one. 
Primarily the children should be in 
the custody of their parents, who are 
their lawful guardians. They cannot 
expect a status and upbringing de hors 
the status of the parents while they 
are being brought up by them. No one 
else could be allowed to snatch away 
the children from the parental household 
on the ground that they could afford 
luxury and affluence to, the children. 
The welfare of the minor children is 
not to be measured. only in terms of 
money and physical comforts. The word 
"welfare" must be taken in its widest 
sense. The moral and ethical welfare 
of the child must also weigh with the 
Court as well as its physical well- 
being. The two minor children are girls. 
Shortly they will come of age and they 
have to be married. In our Indian 
Society and in particular Hindu Society, 
' anybody seeking matrimonial alliance 
will certainly give due importance to 
the girls living with the parent and 
a situation, ‘where a girl is living 
away from her parent will be looked 
at askance, and may draw asperative 
remarks too. 


the 
has 
for 


8. Since a complaint was made that the 


learned District Judge did not resort 


to the process of ascertaining the 
wishes of the two minor children before 
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he passed the order, subjectmatter of 
challenge in this civil miscellaneous 
appeal, I completed that process also 
before this Court. The two minor child- 
ren were produced before me on 
13.12.1984 at my Chambers and they were 
questioned in the presence of both the 
counsel. First I questioned the first 
minor girl by name Meena alias Aarthi. 
She categorically stated that’ while 
the mother was alive, they were all 
living happily. She has also answered 
that the father has not neglected them. 
She understood the question that for 
a child the father is the most needed 
person and she answered the question 
in: the affirmative. However, for a 
question as to whether she would like 
to go and stay with her father, she 
gave the answer in negative. When I 
asked her why she says so, her answer 
was that even for a small thing, her 
father scolds and beats them. She has 
also understood the position that when 
she grown up, people will ask as to 
what happened to her father. The second : 


minor girl was also questioned by me 


and she also says that she would not 
like to go and stay with her father 
because he will beat her and her sister. 
When I asked as to whether the father 
was beating them always, she said 'No'. 
She also understands that when she grows 
up, the world will say that she is 
living away from her father. I watched 
the demeanour of the two minor children 
intently, and I clearly gathered the 
impression that having been under the 
influence of their maternal grand- 
parents, their answer with reference 
to their deciin ns to live with the 
father appeared to be tutored one, apart 
from being an unnatural one. In my view, 
this is only a temporary phase and 
should not be given undue importance. 
Though the court may ascertain the 
wishes of the minor, such wishes are 
not controlling on the Court, and this 
Court has to assess the entire facts 
and circumstances of the case, and in 
appropriate cases, can even disregard 
the wishes and preference expressed 
by the minors, especially when the Court. 
gathers an impression as in the present 
case that the minors. have not given 
the answers on the question of their 
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wish voluntarily, but under influence 
and tutoring. In the petition only one 
instance of beating is referred to, 
but the version of the minor children 
that the father was beating always 
brings ample suspicion to my mind that 
the children have been tutored. I have 
this impression gathered on examination 
of the two minor children. 


9. The father has actually started the 
industry at Ranipet and this has been 
admitted even by the maternal grand- 
father, P.W.1. The father examined as 
. P.W.1 has spoken to about the details 
of his industry and he says that the 
investment would amount to rupees twelve 
lakhs 'and the shares of the other 
partners would amount to only rupees 
two and half lakhs and that he is 
getting an income of  Rs.4,000/- to 
Rs.5,000/- per mensem. Hence, even from 
the point of view of material comforts 
of the two minor children, they are 
not likely to suffer for want ,of the 
requisite finance and wherewithal on 
the side of the father. ‘The maternal 
grandparents are also equally aged and 
it is not possible to visualise a situa- 
tion that the physical comforts of the 
two minor children will be properly 
looked after by them, if we take note 
of their falling age and the infirmi- 
ties,that are usually attendant thereto. 
In the household of the father, who 
is only aged about 40 or so, it is found 
that he has got an aunt of his, besides 
his own .father, namely, the paternal 
grandfather of the two minor children. 
As on date the aunt is there. On the 
simple ground that there is no lady 
in the house, it is possible to deny 


the custody of the two minor girls to. 


the father. All said, on the facts of 
the case in my view, they must have 
their abode only in the father's house- 
hold. Mr.T.Martin, learned Counsel for 
the father, was anxious to state that 
the maternal grandfather could not be 
-stated to be interested in the welfare 
of the two minor children. He draws 
my attention to the partnership which 
the maternal grandfather entered into 
with the mother of the two minor child- 
ren when she was alive, under Ex.A.12, 
dated 18.8.1969, wherein it is found 
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that her share of investment was 
Rs.25,000/- In evidence the maternal 
grandfather as P.W.1 would claim that 
amount as his; and further on the death 
of the mother, he has not cared to take 
the two minor children to the benefits 
of the partnership. On tthe other hand, 
he has taken his son а$ a partner. This 
factor cannot be eschewed me totally 
irrelevant on the question of interest 
and welfare of the two minor children. 


10. My attention was drawn to certain 
pronouncements including one of the 
highest Court- in the land to impress 
upon me that the paramount interest 
of the minor children should weigh with 
the Court and in appropriate circumstan- 
ces, the custody of the minor child 
could be denied to the father. There 
is no need to refer to them because 
the said principle is a well-accepted 
one. I have already delineated the 
principles and I have not lost sight 
of them while dealing with the facts 
of the present case. The father could 
lose his legitimate parental right of 
guardianship over ‘and custody of his 
minor children if the facts and circum- 
stances justify them. But my analysis 
and discussion of the facts and circum- 
stances of the present case do not bring 
conviction to my mind that there exists 
any clinching factor, which could turn 
and speak against the father to deny 
his parental right for guardianship 
and custody over his two minor children. 


11. For the reasons expressed above, 
I am not able to persuade myself to 
interfere with the findings rendered 
and the ultimate conclusion reached 
by the learned District Judge and this 
obliges me to dismiss the civil miscel- 
laneous appeal and accordingly the same 
is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ; 


Present:- Nainar Sundaram, J. 


*C.R.P.No.4069/84. 13th December, 1984. 


Messrs.Thilagaraj Match Works, through. 
its partner S.Chidambaram Petitioner* 

Ve 

C.Sundaresan Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), as amended 
by Act (XXIII of 1973), sections 
10(3)(c) (iii) and 10(3)(e) - Petition 
for eviction - Requirement for the 
purpose of landlord's paper business 
- Requirement ought to be bona fide агі 
not mere desire of the landlord - 
Element of need necessary. 


Bona fide is primarily a subjective 
element. The very ingredient of section 
10(3)(e) of the Act requires that the 
question of bona fide has got to be 
tested and it has got a due place while 
adjudicating a petition for eviction 
by the landlord under the concerned 
provisions. It is not the impulse or 
desire of the landlord, but there must 
be an element of need for the landlord 
before it could be stated that he 
requires the premises for his own occu- 
pation. After all bona fide will have 
to be proved in an ordinary manner like 
any other fact in issue, and the entire 
gamut of facts and circumstances has 
to be adverted to on this question. 


[Para.5]. 


Case referred to:- 


Satwant Kaur v. Dhumd Singh, (1983)3 
$.C.C.638- A.I.R.1983 S.C.623. 


M.Srinivasan, for Petitioner. 
N.Sivamani, for Respondent. 
The Court made the following 


ORDER:- The tenant within the meaning 
of the Tamil Nadu Buildings (Lease and 
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Rent Control) Act, 1960, 
referred to as the Act, is the peti- 
tioner in this revision. The Jandlord 
within the meaning of the Act is the 
respondent herein. The landlord sought 
the eviction of the tenant under section 
10(3)(a)(iii) of the Act on the ground 
that he requires the promises іп 
question for the purpose of his paper 
business. There is no dispute that the 
tenant himself is carrying on a match 
factory industry in the premises in 
question. The parties placed their 
evidence before the Controller and the 
Controller on assessment of the same 
did not countenance the case of the 
landlord and dismissed the petition 
for eviction. The landlord appealed 
and the Appellate Authority came to: 
a different conclusion and ordered 
eviction of the tenant. This revision 
is directed against the orders of the 
Appellate Authority. 


hereinafter 


2. Considering the submissions made 
by Mr.M.Srinivasan, learned Counsel 
appearing for the  tenant/petitioner 


herein, I do not feel obliged to dwell 
in detail over the merits of the same, 
Since I am impressed that the relevant 
factors which ought to have weighed 
with the Appellate Authority for 

deciding the question in issue have 
not been adverted to and appreciated 
by him and I.am inclined to remit the 
matter back to the Appellate Authority 
for fresh consideration. It is true 
that the Appellate Authority set forth 
in his order the ingredients of section 
10(3)(iii) of the Act to be satisfied 
by the landlord before he could have 
the benefit of the order of eviction 
under the provision. But as rightly 
contended by the learned .Counsel for 
the ‘tenant, there has not been an 
advertence to the relevant aspects, 
which stand exposed in the case, for 
the purpose of: finding out as to whether 
the landlord has made out a case of 
bona fide requirement, but on the other 
hand, the Appellate Authority has 
approached this in a half-hearted manner 
and has rendered a decision summarily. 
I am only delineating certain factors 
which were brought to my notice and 
I am not expressing any opinion over 
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them one way or other, since they 
require advertence to and adjudication 
upon by the Appellate Authority. There 
was a petition for eviction filed by 
the landlord in 1978. Не succeeded 
before the Controller and as per certi- 
fied copy produced by Mr.N.Sivamani, 
learned Counsel for the landlord, the 
proceedings before the Controller got 
terminated on 6-8-1979, The tenant seems 
to have filed an appeal and in the 
appeal, the tenant succeeded and the 
order of the Appellate Authority is 
dated 25-4-1980. The documents produced 
in the present case by the landlord 
to demonstrate that he is carrying on 
business relates only to the period 
commencing after the order was passed 


by the Appellate Authority in the 
earlier proceedings. From this it' is 
urged that there was nothing but a 


dishonest intention on the part of the 
landlord to have the eviction of the 
tenant at any cost and hence the docu- 
ments were obviously brought about to 
make out a case as if the landlord is 
carrying on business elsewhere, It was 
brought out in evidence that the 
landlord presented a petition before 
the Collector to cancel the licence 
of the tenant and he could not succeed 
before the Collector. The matter has 
come to this Court by way of writ 
petition at the instance of the tenant. 
Equally so, it was brought out in 
evidence that there were proceedings 
before the civil Court wherein the 
landiord was anxious to obtain an order 
of injunction against the tenant and 
conversely the tenant was anxious to 
obtain an order of injunction against 
the landlord. 

3. From these features, learned Counsel 
for the tenant submits that dishonest 
intention ought to have been spelt out. 
It is not possible to state that these 
features ‘are wholly irrelevant as the 


Appellate Authority would сигѕогі1у 
opina; without adverting to them in 
detail. 

4. Bona fide is primarily a subjective 
element. There must exist essential 
ingredients to establish that the 


landlord has an honest need to occupy 
the premises in question. More than 
the impulse or the desire of the land- 
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lord, there must be force of personal 
circumstances to make out the landlord's 
honest need to occupy the premises in 
question. All the relevant materials 
have got to be looked into and as stated 
above, bona fide is very much allied 
and concerns with a subjective element, 
and has got to be spelt out by the 
entirety of facts and circumstances 
in each case. Next it is contended by 
the learned Counsel for the tenant that 
the premises in question is of a very 
large area, and considering the nature 
of the business stated to be carried 
on by the landlord, his claim for such 
a large area could not be genuine. The 
landlord himself has admitted that the 
main building itself measures 1500 
square feet and apart from that, there 
are other rooms. Comparatively it was 
brought in evidence that the 
landlord himself is occupying a portion 
of the premises belonging to his grand- 
mother, which he says is only under 
a rental arrangement and when he was 
asked about the space occupied by him, 
obviously to bring out the comparison, 
he stated that he cannot give the 
measurements. It is oniy іп this 
context, Mr.M.Srinivasan, learned 
Counsel for the tenant, brings to my 
notice a decision reported in SATWANT 
KAUR v. DHUND SINGH, (1983)3 S.C.C.638= 
A.I.R.1983 5.С.623 where while consider- 
ing the question under Rajasthan 
Premises (Control of Rent and Eviction) 
Act (17 of 1950) regarding the 
bona fide need of the landlord, the 
Supreme Court took note of the nature 
of the business of the landlord, to 
find out as to whether such business 
requirement should necessarily be satis- 
fied by requisitioning the entirety 
of premises in question in the occupa- 
tion of the tenant. Мау Бе the 
provisions in the Rajasthan Act, permit- 
ted such partial eviction. I should 
not be understood to have countenanced 
a rule that under the Tamil Nadu Act, 
partial eviction could be accorded, 
though eviction from the premises as 
a whole is asked for. No contingency 
has arisen before me to advert to such 
a question. I am referring to this 
aspect only to say that it may be rele- 
vant on the question of bona fides, and 
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nothing more. 

5. In the present case, the Appellate 
Authority has not adverted to these 
features at all and in one place he 
observes that the bona fide of the claim 
of the landlord is extraneous and it 
. Should not be tested too severely. This 
exposes his wrong approach Со the 
question of bona fide which is a rele- 
vant one. The very ingredient of section 
10(3)(e) of the Act requires that the 
question of bona fide has got to Бе 
tested and it has got a due place while 
adjudicating a petition for eviction 
by the landlord under the concerned 
provisions. It is not the desire of 
the landlord, but there must be an 
element of need for the landlord before 
it could be stated that he requires 
the premises for his own occupation. 
The features referred to above, cannot 
be eschewed as irrelevant, for after 
all bona fide will have to be proved 
in an ordinary manner like any other 
fact in issue, and the entire gamut 
of facts and circumstances has to be 
adverted to on this question. As already 
stated, I am not expressing any opinion 
over these features on merits, and it 
is for the Appellate Authority to advert 
to them and adjudicate upon the question 
afresh one мау ог the other, The 
discussions above oblige me to interfere 
in revision and accordingly the revision 
is allowed and the matter stands remit- 
ted to the Appellate Authority for him 
to consider it afresh taking note of 
all the relevant features and factors 
of the case on the question of bona 

fides, and ‘pass appropriate orders. 
Both the counsel represent that for 
the purpose of comprehensive adjudica- 
tion of the matter, further evidence 
has to be adduced. I take note of the 
request of both the counsel and I direct 
that the Appellate Authority will permit 
the parties to place further evidence 
and he will decide the matter afresh 
after such evidence is placed, the 
Appellate Authority will do well to 
dispose of the matter expeditiously 
and in any event within a period of 
three months from the date of receipt 
of the copy of this order. 


RoS. 


Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE AT 


MADRAS. 
Present:- S.Swamikkannu, J. 


*C.R.P.No.4534 of 1982. 27th April, 


1984. 

M/s. Jethmal Sukanraj, reptd. by Partner 
Sukanra j Petitioner* 
v. 


M/s. Surendra and Co., by its Sole Pro- 
prietor Kishore Kumar Respondent. 


(A) Civil Procedure Code (V OF 1908), 
section 35 and Civil Rules of Practice, 
Rules 95. and 96 - Appellate Court 
awarding costs of the proceedings in 
the trial Court - Appellant filing bill 
of costs and the certificate of fees 
in the appellate Court for the trial 
Court proceedings - Bill of costs not 
filed in the trial Court within time 
- Application for condoning the delay 


‘in filing the same - To be filed only 


in the trial Court. 


(B) Practice - Filing of Bill of costs 
of the trial Court to be made only in 
the trial Court. 


Held:- The contention that the sucessful 
party. alone is entitled to recover costs 
and need file the bill of costs within 
time, and not the other party who is 
not to receive the costs but only to 
pay costs. Admittedly, in the instant 
case, the bill of costs relating to 
costs incurred by the defendant in the 
trial Court had not been filed within 
the stipulated time after the judgment 
of the trial Court. Therefore, the lower 
Court is correct in having held that 
the revision petitioner herein had not 
filed his bill of costs so far as it 
relates to costs incurred in the trial 
Court within the time. [Para.11] 


filed 
time, 
it is only to that court, the party 
which committed default has to apply 
for condonation of delay in filing the 
bill of costs including the fee certifi- 


When the bill of costs is not 
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cate and pray further for the inclusion 
of the same and get the decrees of that 
court amended. [Para.12] 


The revision petitioner was given 
liberty to move the trial Court for 
condonation of delay in filing the bill 
of costs including the fee certificate. 


* [Рага„12] 
Cases referred to:- 

Janaki Ammal v.  Narayanaswami Iyer, 
(1917) 33 M.L.J.300; P. Venkateswarlu 


v. Motor and General Traders, (1976)1 
$,C.J.393» (1976)1 An.W.R. (S.C.) 352 
(1975)1 S.C.C.770- (1975)3 S.C.R.958& 
A.I.R.1975 S.C.1409; Santosh Kumar v. 
Bhai Mool Singh, (1958)1 M.L.J. (S.C.) 
159: (1958)1 An.W.R. (S.C.) 159= 1958 
$.C.J.434= (1958) S.C.R.1211= А.І.К.1958 
5.С.321; Sangram v. Election Tribunal, 

.(1955)2 M.L.J. (S.C.) 13= (1955) S.C.J. 
431= (1955)2 S.C.R.l=  .A.I.R.1955 
5.6.425. 


Petition under section 115 of Act V 
of 1908 praying the High Court to revise 
the Order of the City Civil Court (I 
Addi. Judge), Madras, dated 14th 
September, 1984 and made in C.M.P.No. 
72/81 in A.S.No.151/78. 


Himmatmal Mardia, for Petitioner. 
R.S. Venkaráchari, for- Respondent. 
The Court madé the following 


ORDER:- The  appellant-petitioner in 
C.M.P.No.72/81 in A.S.No.151 of 1973 
on the file oi the Court if the learned 
Additional Judge, City Civil Court at 
Madras, is the respondent herein. The 
said C.M.P.No.72/81 was filed by the 
appellant in A.S.No.151 of 1978 under 
section 151, C.P.C. praying to amend 
the: decree, dated Ist January, 1980 
in A.S.No.151/78 by including the costs 
of trial Court as per the judgment and 
condoning the delay in filing the fee 
certificate in 0.S.No.9379/74, 


2. The affidavit of the partner of the 


appellant-firm in C.M.P.No.72 ‘of 1981 


is that the appellant became entitled 
to costs only on the award thereof by 


the lower appellate Court in allowing 
the appeal and dismissing the suit with 
costs and therefore, the counsel filed 
his fee certificate after the appellate 
judgment was pronounced and that the 
decree has been drafted without inclu- 
ding the costs in the trial court. It 
is alleged that the fee certificate 
has been filed within the time stipula- 
ted after the appellate judgment was 
pronounced and hence the costs of the 
trial Court as certified should be taxed 
and included in the decree and delay, 
if any, in filing the fee certificate, 
should be condoned. 


3. The plaintiff opposes the application 
in his counter-affidavit, it is stated 
that no bill of costs and fee certi- 
ficate had been filed in the trial court 
within the time granted after judgment 
of the trial court was pronounced and 
hence, the same should not be included 


.in the decree and that the said costs 


cannot be now taxed and included when 
the fee certificate is filed in the 
lower appellate court. It was further 
contended before the lower court that 
the prayer for condonation of the delay 
must be made by a separate petition 
and thereafter only, any petition for 
amendment of the decree as drafted 
should be filed. 


&. The following points were frmaed 
by the lower Court for determination 
in C.M.P.No.72/81:- / 


i. Has the bill of costs se far as it 


‘relates to costs incurred in the trial 


Court been filed in time? 


ii. If not, is the delay, to be 
condoned? . . ; 


iii. Does the decree as drafted require 
to be amended and if so, in what manner? 


On point No.l, the lower court held 
that the appellant-petitioner had not 
filed his bill of costs so far as it 
relates to.costs incurred in the trial 
Court within time. Under point No.2, 
the ‘lower court held that there is no 
ground ‘to condone the delay in the 
matter of filing the bill of costs so 
far as the trial court costs are 
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concerned. Under point No.3, the lower 
court held that no amendment of the 
decree as drafted by the appellate court 
is necessary. The lower court dismissed 
the petition accordingly. Aggrieved 
by the above decision of the lower 
court, the court of the learned First 
Additional Judge, City Civil Court at 
Madras, the  appellant-petitioner has 
come forward with this civil revision 
petition. 


5. In the affidavit accompanying the 


petition it is inter alia stated by 
the partner of the appellant/petitioner 
that the appeal  A.S.No.161/78 was 


allowed on 4th January, 1980, dismissing 
the plaintiff's suit with costs, that 
their advocate filed bill of costs and 
fee certificate in the above suit and 
also bill of costs in A.S.No.151/78. 
It is further stated .in the affidavit 
that the lower court on 4th January, 
1980 dismissed the plaintiff's suit 
with costs and therefore, their advocate 
had filed fee certificate for the suit 
and as such, the appellant-petitioner 
is entitled to the costs of the trial 
court. It is further stated in the 
affidavit that the certified copy of 
the decree was received by the appel- 
lant-petitioner on 28th May, 1980 and 
that he immediately filed a memo on 
16th July, 1980 in the office to correct 
the decree copy by including the costs 
of the trial Court. The Office had 
returned the said memo saying that the 
costs cannot be included in the appel- 
late decree. It is further stated in 
the affidavit that the learned Counsel 
for the appellant-petitioner filed the 
fee certificate within the time after 
the judgment was delivered in the above 
appeal and there is no delay in filing 
the same, 


6. In the counter-affidavit filed in 
C.M.P.No.72/81 it is inter alia contend- 
ed that there cannot be any amemdment 
of the decree with regard to non-inclu- 
Sion of costs unless and until the delay 
in filing the bill of costs in the trial 
court is first condoned. It is further 
contonded that in the petition it is 
not stated as to how many days of delay 
has to be condoned by the lower court. 
No copy of the bill of costs is filed 
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along with the present petition. It 
is contended by Mr.Himmatmal Mardia, 
the learned Counsel for the petitioner 
herein that though the bill of costs 
for the costs incurred in the trial 
court has to be filed before the trial 
court within seven days of the judgment 
of the trial court, it does not mean 
that the same cannot be filed before 
the appellate court in respect of the 
costs incurred in the trial court if 
the final decree has been passed by 
the appellate court awarding costs of 
the trial court, after the appellate 
court's judgment but within seven days 


of such appellate court's judgment. 
In support of this contention the 
learned counsel for the petitioner 


herein refers to the decision reported 
in JANAKI AMMAL v. NARAYANASWAMI IYER, 
(1917) 33 M.L.J.300 for the following 
proposition:- 


"Where the High Court ordered by its 
decree each party to bear his own 
costs but that decree was reversed 
by the Privy Council which allowed 
to the appellant before it, his costs 
incurred in the High Court also, it 
was held that a fee certificate filed 
by the pleader for the appellant in 
the High Court in respect of fees 
received by him was not out of time 
because it was not filed within the 
seven days allowed by the rules." 


The decision in P.VENKATESWARLU v. MOTOR 
AND GENERAL TRADERS, (1975)] S.C.C.770= 
(1976)1  S.C.J.393- (1976)1 An.W.R. 
(S.C.) 352 (1975)3 S.C.R.958- A.I.R.1975 
$.C.1409 is' referred to by the learned 
counsel for the revision petitioner 
herein for the proposition that an 
appeal is by way of a re-hearing and 
the Court may make such order as the 
judge of the first instance could have 
made if the case had been heard by him 
on the date on which the appeal was 
heard. The decision in SANTOSH KUMAR V.. 
BHAI MOOL SINGH, (1958)1 M.L.J. (S.C.) 
159= A.I.R.1958 5.С.321=(1958)5.С.7.434= 
(1958)  S.C.R.12114 (1958)1 An.W.R. 
(S.C.) 159 is relied on by the learned 
counsel for the following proposition:- 


"Now what we are examining here are 
laws of procedure. The spirit in which 
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questions about procedure are to be 
approached and the manner in which 
rules relating to them are to be 
interpreted are laid down in SANGRAM 
у. ELECTION TRIBUNAL КОТАН,  BHIREY 
LAL BAGA, (1955)2 M.L.J.(S.C) 13s 
(1955)S.C.J.431= (1955)2 5.С.К.1= 
А.1.К.1955 5.С.425. ° 


Now a code of procedure must be 
regarded as such. It is procedure, 
something designed to facilitate 
justice and further its ends; not 


a penal enactment. for punishment and 
penalties; not a thing designed to 
trip people up. Too technical a 
construction of section that leaves 
no room for reasonable elasticity 
of interpretation should -therefore 
be guarded against (provided always 
that justice is done to both sides) 
lest the very means designed for the 
furtherance of justice be sued to 
frustrate it. 


Next, there must be ever present to 
the mind the fact that our laws of 
procedure are grounded on a principle 
of natural justice .which requires 
that men should not be condemned 
unheard, that decisions should not 
be reached behind their backs, that 
proceedings that affect their lives 
and property should not continue in 
their absence and that they should 
not be precluded from participating 
in them. Of course, there must be 
exceptions and where they are clearly 
defined they must be given effect 
to. But taken by and large and subject 
to that proviso, our laws of procedure 
should be construed, wherever that 
is reasonably possible, in the light 
of that principle. Applied to the 
present case, these observations mean 
that though the court is given a 
discretion it must be exercised along 
judicial lines and that in turn means, 
in consonance with the principles 
of .natural justice that form the 
foundation of our laws. Those princi- 
ples, so far as they touch the present 
matter, are well known and have been 
laid down and followed in numerous 
cases," 


7. Mr.R.S.Venkatachari, amicus curiae 
contends that the rule 96 of the Civil 
Rules of Practice deals with statement 
of costs and that as per the provisions 
of the said rule, each party shall, 
within seven days from the date of 
judgment or order or such further period 
as may be allowed by the court, bring 
into Court the certificate mentioned 
in the form contained in Appendix D, 
Forms Nos.l and 2, and Appendix С, Form 
No.9, Civil Procedure Code, 1908 and 
signed by him or his pleader, if any, 
of the costs and expenses incurred by 
him and may include therein the cost 
of preparation or process, the cost 
of production of any public record, 
of making and getting copies of plead- 
ing, application or affidavits which 
by the rules are required to be served 
on the opposite party, of such encumbra- 
nces and of obtaining the encumbrance 
certificates whenever such certificates 
are required to be produced and of nay 
adjournment or interlocutory application 
allowed to him and shall give credit 
for any costs allowed to his opponent 
and shall state the total amount claimed 
by him. The said statements shall be 
checked by the officer of the court, 
who shall note thereon the sums, if 
any, allowed and the total amount 
allowed by him and shall sign the same. 
If any party makes default in filing 
the said statement, the officer of the 
court shall prepare and sign a statement 
of the amounts of institution fee, if 
any and the pleader's fee as fixed by 
the judge, allowable to the said party. 
Every party shall be entitled to inspect 
and take a copy of the statement. 


8. In appeals, the costs or the certi- 
fied copies of the judgment and the 
decree of the lower courts filed with 
the memorandum of appeal in compliance 
with the rules shall be included in 
the statement of costs. The statement 
referred to in paragraph (1) shall be 
signed by the judge and shall form part 


of the record of the case; and the total 


amount of costs allowed to the party 
to whom costs have been awarded shall 
be inserted in the decree of order 
before the same is signed by the Judge. 
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9. It is contended by Mr.R.S.Venkata- 
chari, the learned amicus curiae that 

the rule 96 is mandatory and that this 
rule requires that each party, whether 
they are successful or not must file 
the bill of costs within seven days 
from the date of judgment or decree 
along with the fee certificate. Time- 
limit has been prescribed and if default 
is committed in filing the fee certifi- 
cate or bill of costs, the officer of 
court can proceed with the preparation 
of bill of costs and in the absence 


of the fee certificate filed by the 


counsel, it will not be included in 
the decree of the trial court. The 
question is if fee certificate is not 
filed before the trial court and there- 
fore not included in the certified copy 
of the decree of the trial court filed 
along with the memorandum ‘of appeal, 
can the appellate court allow the fee 


certificate which ought to have been, 


filed before the trial court to be 
included in the statement of costs. 
It is clear that this will defeat the 
very purpose of rule 96(2) which states 
that the statement referred to in para 
(1) shall be signed by the Judge and 
shall form part of the record of the 
case. Therefore, even if the appellate 
court awards costs of both the courts, 
the costs of the trial court which can 
be included in the statement of costs, 
is only what is shown in the certified 
copy of the decree of the trial court. 
The fee certificate must be filed before 
the trial court and the decree of the 
trial court must be amended to include 
the fee paid to the counsel during the 
stage of trial of the suit and that 
can be done only by filing a petition 


to condone the delay in’ filing the fee 


certificate, It is further contended 
that this interpretation and approach 
to the provision of. rule 96 of Civil 
Rules of Practice is beneficial to both 
the parties to the litigation and it 
is also in. consonance with principles 


of natural justice. It is further 
submitted by Mr. R.S.Venkatachari, 
learned amicus curiae that the party 


cannot take advantage of his own default 
and plead that whether he files the 
fee certificate or not in the trial 
court, the advocate's fees should be 
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included because the appeal is allowed 
with costs. It is further contended 
by Mr.R.S.Venkatachari that if the fee 
certificate relating to trial court 
is allowed to be filed straight in the 
appellate court, the other side would 
be denied an opportunity of questioning 
the quantum of the advocate-fee if it 
exceeds the schedule fees that can be 
allowed in law. 


10.. The suit had been decreed with costs 
in the trial court and the defendant 
had preferred an appeal. Admittedly, 
the defendant had not filed his bill 
of costs before the trial court within 
the time granted after the judgment 
was delivered by the trial court. In 
fact, he had not filed the same at all. 
Therefore, the decree as drafted by 
the trial court did not contain the 
costs incurred by the defendant as taxed 
by the court. On appeal, the lower 
appellate court had allowed the ‘appeal 
with costs and set aside the trial 
judgment and decree апі had 
dismissed the suit with costs. There- 
after, it was contended on behalf of 
the defendant-revision petitioner herein 
before the lower court, as contended 
before this Court, that he had filed 
into court his bill of costs mentioning 
therein the costs incurred by the 
defendant in the appellate court as 
well as the costs incurred in the trial 
court. The office of the lower court 
had in preparing the appellate decree, 
provided for costs as taxed with refer- 
ence to the costs incurred in the trial 
court. 


11. As rightly contneded by Mr.R,S.Ven- 
katachari, rule 96 of the Civil Rules 
of Practice requires all parties to 
file within 7 days of the date of judg- 
ment, a certificate mentioned in rule 
95 and also a statement in the form 
mentioned in the said rule giving 
details of costs incurred. The rule 
further provides for taxing of institu- 
tion fee, if any, and the pleader's 
fee as fixed by the judgment in case 
of default in filing the said statement. 
Therefore, the contention raised оп 
behalf of the revision petitioner herein 
by Mr.Himmatmal Mardia that it is only 


I] M/s. Ajit India P.Ltd. v. M/s. Raghava and Veera 


the successful party entitled to recover 
costs that need file the bill of costs 
within the time and not the other party 
who is not to receive the costs but 
only pay costs does not appear to be 
correct. Admittedly, in the instant 
case, the bill of costs relating to 
costs incurred by the defendant in the 
trial court had not been filed within 
the stipulated time after the judgment 
of the trial court. Therefore, the lower 
court is correct in having held that 
the revision petitioner herein had not 
filed his bill of costs so far as it 
relates to costs incurred in the trial 
court within the time. 


12. It is relevant to note that when 
the bill of costs is not filed in a 
court within the specified time, it 
is only to that court, the party which 
committed default has to apply for 
condonation of delay in filing the bill 
of costs including the fee certificate 
and pray further for the inclusion of 
the same and get the decree of that 
court amended. Under these circumstan- 
ces, there is no infirmity in the order 


under revision. Accordingly, the civil 
revision petition fails and stands 
dismissed. However, there will be no 


order as to costs, The revision peti- 
tioner is given liberty to move the 
trial court for condonation of delay 
in filing the bill of costs including 
the fee certificate, 


13. Before parting with this case, this 
Court records its appreciation towards 
the efficient assistance that had been 


given by Mr.R.S.Venkatachari as amicus 
curiae. à 
RS. | ----- Petition dismissed. 


M.L.J.15 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present :- R.Sengottuvelan, J. 


*I.N.No.28 of 1983 and Application No.31 


of 1984, 2nd July, 1984. 
M/s. Ajit India Pvt. Ltd, Petitioning 
Creditor Petitioner* 
Ve 


M/s. Raghava and Veera and others 
Respondents. 


Presidency Towns Insolvency Act (3 of 
1909), sections 9(d)(iii) and 9(g) and 
9(2) and 11(b) - Debtor filing applica- 
tion to set aside insolvency notice 
under section 9(2) alleging that he 
was not doing business within the juris- 
diction of the Court - Question of 
limitation also raised - Debtor residing 
outside India - Official Assignee taking 
possession of the business premises 
shows that debtor cannot be said to 
be carrying on business therein - Notice 
against the  insolvent under section 
9(2) liable to be set aside. 


Held:- From the statement of the 
Official Assignee, it is seen that he 
had taken possession of the business 
premises of the debtor. When the 
business premises was taken over natura- 
lly the business cannot be carried on 
unless it is shown that the applicants 
were carrying on business in some other 
premises. No such evidence is forth- 
coming in the present application. There 
is: no difficulty in coming to the 
conclusion that the applicants are not 
carrying on business after the order 
of adjudication was passed against them. 

[Para.5] 


Considering the entire circumstances - 
it cannot be held that the applicants 
will be deemed to be carrying on busi- 
ness till the debts are discharged 
inspite of their earlier adjudication 
and consequent vesting of the business 
and the properties in the Official 
Assignee. The applicants cannot be 
adjudicated as insolvents under section 
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9(2) of the Act. Consequently, the 

insolvency notice has to be set aside 

and this application has to be allowed. 
: [Paras.5 and 8] 


Cases referred to:- 


B.C.Munirathnam Naidu v. M/s. Meena 
Financiers, (1977)2 M.L.J.399=  I.L.R. 
(1978)1 Mad.169= 90 L.W.539= (1977) 


T.N.L.J.286e A.I.R.1978 Mad.46; Gokul- 
doss v. Dwarkadoss, (1925) 49 M.L.J.457- 
I.L.R.48:Mad,795« 22 L.W.41le A.I.R.1925 
Mad.1249; Theophile v. Solicitor Gene- 
ral, (озо А11 E.R.405. 


K.N. BalagupFénanian for Appellant. 





G. Nandatàl; "for Respondent. 
The Court ‘wade. the following 


ORDER:- This is an application by .the 
debtors in the Insolvency Notice No.28 
of 1983 to set aside the insolvency 
Notice. 


2. The averments in the affidavit are 
as follows:- The first debtor is a 
partnership firm and it ceased to do 


any business from the year 1977. Two 
insolvency petitions, viz. I.P.No.129 
of 1976 and I.P.No.66 of 1977, were 
filed to  adjudicate the firm as 


insolvent. The firm has been adjudicated 
as insolvent along with its two part- 
ners, viz. second and third  debtors 
in I.P.No.129 of 1976. The order of 
adjudication was confirmed in the Appeal 
0.S.A.No.80 of 1977. A further appeal 
to the Supreme Court in S.L.P.No.2020 
of 1978 has been admitted and is pending 
as a civil appeal in which all further 
proceedings have been stayed. The act 
of insolvency alleged in this applica- 
tion is under sections O(d)(iii) and 
9(g) of the Presidency Towns Insolvency 
Act III of 1909, hereinafter referred 
to as the Act. After the adjudication 
by the Insolvency Court, the first 
debtor/firm has stopped doing business, 
In order to give a valid insolvency 
notice, the creditor must prove under 
section 9(2) of the Act that the 
debtor/firm was carrying on business 
either in person or through an Agent 
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within the limits of the original juris- 
diction of this court and that such 
debtor/firm was carrying оп business 
within a year before the presentation 
of the Insolvency notice. In this case, 
the notice of insolvency was presented 
on 22nd August, 1983. For six years 
prior to the date of notice the firm 
had not been doing business. The 2nd 
contention is that the second debtor, 
viz. Raghava Reddy had left India in 
1978 and is now a permanent resident 
of U.S.A. He has not returned to India 
so far. Hence, this Court has no juris- 
diction under section 11(b) of the Act 
to adjudicate the second debtor as 
insolvent. Under the circumstances the 
respondent is only entitled to prove 
its claim in the prior insolvency 
proceedings and is not entitled to a 
fresh adjudication. 


3. In the counter-affidavit the follow- 
ing contentions are raised:- 


1. The application to set aside the 
notice of insolvency is barred by time 
in view of the fact that the same had 
not been filed within 35 days from the 
date of service of the notice of the 
insolvency; 


2. Since the allegation that the firm 
had not been doing business for six 
years is denied, the firm is deemed 
to be carrying on business as per the 
view taken by the Division Bench of 
this Court; 


3. In view of the fact the debtors are 
indebted for „а liquidated sum to the 
creditor the ” insolvency notice cannot 
be set aside. 


4. The points for determination on the 
basis of the pleas raised by both sides 
are as follows:- 


(1) Whether the first applicant/firm 
was carrying on business within a year 


‘before the presentation of the petition? 


(ii) Whether this Court has jurisdiction 
to adjudicate the second applicant as 
insolvent? 

(iii) Whether this application is barred 
by time? 
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5. The first contention raised on behalf 
of the applicants by Mr.K.N.Balasubrama- 
niam is that in view of the earlier 
adjudication in I.P.No.129 of 1976 on 
25th August, 1977, the applicants, viz. 
the firm and its partners, had been 
adjudicated and the appeal filed against 
that adjudication, viz. O.S.A,No.80 
of 1977, was also dismissed. In another 
I.P.No.66 of 1977, filed by another 
creditor the order of appointment of 
an Interim Receiver was made and the 
same is pending in the appeal. The case 
of the applicants is that ever since 
the filing of I.P.No.129 of 1976 they 
Stopped business. The Official Assignee 
represents that in pursuance of the 
order of this Court in I.P.No.66 of 
1977 he had taken possession of the 
premises in which the business was 
carried on, two other items of immovable 
properties and а garden land. The 
Official Assignee had not carried on 
the administration further in view of 
the orders of stay passed by the Supreme 
Court. Considering the facts of this 
case it cannot be said that the appli- 
cants have carried on the business even 
after the order of adjudication passed 
by this Court. From the statement of 
the Official Assignee, it is seen that 
he had taken possession of the business 
premises. When the business premises 
was taken over, the business cannot 
be carried on unless it is shown that 
the applicants are carrying .on business 
in some other premises. No such evidence 
is forthcoming in this application. 
There is no difficultry in coming to 
the conclusion that the applicants are 
not carrying on business after the order 
of adjudication passed against them. 
On behalf of the respondent reliance 
is placed upon the case reported in 
B.C.MUNIRATHNAM NAIDU v. M/s. MEENA 
- FINANCIERS AND OTHERS, (1977)2 M.L.J. 
399= I.L.R. (1978)1 Mad.169= (1977) 
T.N.L.J.286- 90  L.W.539-  A.I.R.1978 
Mad.46 where a Division Bench of this 
Court has held that the debtor is deemed 
to have carried on business as long 
as the liability in respect of trade 
debt remains undischarged. In that case, 
the debtor was an individual and not 
a firm. The Division Bench of this Court 
merely reiterated the principles laid 


down in GOKULDOSS v. DWARKADOSS, (1925) 

49  M.L.J.4572 — A.I.R.1925  Mad.1249- 
I.L.R.48 Mad.795- 22 L.W.411 and THEOPH- 
ILE v. SOLICITOR GENERAL, (1950)1 All 

E.R.405. In the case reported in GOKUL- 

DOSS v. DWARKADOSS, (1925) 49 M.L.J.457- 
A.I.R.1925 Mad.1249= I.L.R.48 Mad.795= 
22 L.W.411 one of the creditors obtained 
a decree against the debtor and threat- 
ened to file insolvency proceedings. 
One of the partners of the firm filed 
a suit for dissolution of the firm and 
had a Receiver appointed and subsequen- 
tly contended that since the ieceiver 
had taken possession of thé business 
the debtors are not carrying on the 
business and, hence, unless the debtors 
are shown to have carried Ой fhe busi- 
ness within one year before. the presen- 
tation of the petition they cannot be 


_ adjudicated as insolvent. On thése facts 


the Division Bench of this Court came 
to the conclusion that the Receiver 
carrying on the business will amount 
to the debtors carrying on the- business 
and, hence, the debtors are deemed to 
be carrying on business. In the case 
reported in THEOPHILE v. SOLICITOR GENE- 
RAL, (1950)! А11 E.R.405 the debtor 
who left England and settled in Ireland 
contended that he is not carrying on 
the business. The House of Lords held 
that till the trade debts are discharg- 
ed, he will be deemed to be carrying 
on the business. In both the above cases 
the conduct of the business had not 
been put end to by any order of the 
court, whereas in this case there is 
an order of adjudication апі taking 
possession of the business premises 
by the Official Assignee, which clearly 
shows that the continuance of business 
is not possible. Hence the principles 
laid down in GOKULDOSS v. DWARKADOSS, 
(1925) 49 M.L.J.457- A.I.R.1925 Mad. 
12492 I.L.R.48 Mad.795- 22 L.W.411 and 
in THEOPHILE у. SOLICITOR | GENERAL, 
(1950) 1 Ali E.R.405 cannot be applied 
to the facts of this case. In B.C. MUNI- 
RATHNAM NAIDU v. M/s. MEENA FINANCIERS 
AND OTHERS, (1977) T.N.L.J.286- 90 
L.W.539- (1977)2 M.L.J.399= Г.К. 
(1978)1 Май,169= А.1.К.1978 Mad.46 the 
principles from the above two -decisions 
are simply quoted and the circumstances 
leading tc adjudication are not stated. 


M6. 


Since the application of the above 
principle depends upon the facts of 
the case, the above decision cannot 
be readily applied to the facts of this 
case. Considering the entire circumstan- 
ces the contention of the respondent 
that the applicants will be deemed to 
be carrying on.business till the debts 
are discharged in spite of their earlier 
adjudication and consequent vesting 
of the business and the properties in 
the Official Assignee, cannot be upheld. 


6. The second point to be considered 
in this case is whether the second 
applicant, viz. Raghava Reddy, can be 
adjudicated as insolvent since he is 
said to be now residing in U.S.A. It 
is stated further that he has gone to 
U.S.A.for medical treatment. On behalf 
of the applicants, it is contended that 
he has not permanently settled in U.S.A. 
and he had gone there temporarily. 
Further, evidence as to whether he has 
become the Citizen of U.S.A. is also 
not forthcoming. Hence the argument 
based upon residence will have to be 
negatived. 


7. The third point to be considered 
is whether the application is barred 
by time. In this case, the insolvency 
notice was issued on 22nd' June, 1983. 
It was served on lst September, 1983 
and the application to set aside the 


insolvency notice was filed on 27th 
September, 1983 26 days after the 
service of insolvency notice. Hence 


this application is in time. 


8. In the result, in view of my conclu- 
sion on the first point the applicants 
cannot be adjudicated as insolvents 
under section 9(2) of the Act. Conse- 
jquently the Insolvency Notice No.28 
of 1983 is set aside and this applica- 
tion is allowed. There will be по order 
as to costs. 


R.S. 


Application allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 


- MADRAS. 


Present:- V.Ramaswamy and V. Ratnam, 


JJ. : 


*Appeal Nos.743 of 1980 etc. 1st March, 
1983. 


Director of Survey cum Land Acquisition 
Officer, Pondicherry and others 
Appellants* 


Ve 
Mohammed Chouse and others Respondents. 


(A) Land Acquisition Act (I OF 1894), 
sections 18, 23 and 24 - Compensation 
for lands acquired by Government  - 
Determination of - Duty of the Court 
- Marking of documents necessary - Mere 
mention of sales in the award not suffi- 
cient - Statistics collected by Tahsil- 


‘ dar not evidence - Sales of normal sites 


in the locality are best evidence - 
Market value - Claimants to be given 
the most advantageous market price - 
Right of claiment to statutory solatium 
and interest. 

(B) Civil Rules of Practice - Rules 
79 and 84 - Duty of 
Documents appended in the judgment in 
chronological order. 


Sections 23 and 24 of the Land Acquisi- 
tion Act lay down the matters which 
Should be considered in determining 
the compensation and matters which ought 
to be neglected in that process. These 
provisions have to be primarily kept 
in view in the disposal of references 
under section 18 of the Land Acquisition 
Act. Instances of normal sales of like 
property in the locality of acquisition 
enjoying the same or similar advantages 
would be the best evidence for the 
ascertainment of the market value of 
the acquired lands. Special features 
and advantages have also to be carefully 
considered. Potential user has to be 
given due weight. All these must 


-necessarily enter into the computation 


and the determination of the market 
value. To afford evidentiary basis for 
the purpose of ascertaining the market 
value of the lands as aforesaid, such 


the ` Court > -~ 


‚ 1] Director of Survey-cum-L.A.O. v. Mohammed Ghouse 


documents of sales have to be marked 
in evidence. It would not suffice if 
those instances of sales are mentioned 
in the award and merely referred to 
by court and relied on. The documents, 
be they originals or registration copies 
of the instances of sales, must be 
marked in evidence and form part of 
the record. [Para.2] 


À mere reference to the instances of 
sales found mentioned in the statistics 
collected by either the Tahsildar or 
the concerned department for passing 
an award would not be evidence in the 
proceedings in the absence of the 
production and marking in evidence of 
the documents themselves. No reliance 
can be placed on a document not before 
the Court. The examination of the 
parties would be necessary for further 
elucidating the circumstances under 
which the document came to be executed 


as well as the nature of the property. 


and the special features therein, if 
any. If on such evidence, the market 
value of the acquired land is ascertain- 
-ed the claimants ought to be given the 
benefit of the most advantageous market 
price and fixing an average market price 
with reference to the data available 
ought to be avoided. 


The Government has. fixed up guideline- 
values in respect of various categories 
of lands like dry, wet, house-site, 
etc. The guidelines are relevant as 
the market value of the property cannot 
be different for purposes of stamp duty 
and for furposes of payment of compensa- 
tion to the owner who had been deprived 
of the same. Where such guidelines are 
available with reference to a particular 
property acquired, the market value 
shown therein would be the minimum to 
which the claimant will be entitled, 
unless the claimant is іп a position 
to show that for other reasons the 
market value ought to be higher than 
that mentioned in the guideline.[Para.2] 


Where guidelines are not available with 
respect to a particular property, guide- 
lines with reference to neighbouring 
properties may be considered to ascer- 
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tain the market value. Where a rigid 
adherence thereto may not be possible 
there must be an overall consideration 
of all the relevant aspects in fixing 
the market value, even on the basis 
of the guidelines. [Para.2] 


Apart from marking the instances of 
sales, guidelines, plan,  topoketch, 
etc, as evidence at the end of the 
proceedings, there should be indicated 
at the end of the judgment not only 
the documents provided in the proceed- 
ings chronologically but it should also 
set out the names of the persons who 
have been examined either on behalf 
of the claimants or the State. 

[Paras.3 and 4] 


In all cases where the market value 
is re-determined for purpose of award- 
ing compensation, the court is under 
a duty to award the statutory solatium 
and interest. Those reliefs are avail- 
able to the claimants under sections 
23(2). and. 28 of the Act. It is not as 
if these are matters in the discretion 
of the Court. [Para.9] 


Ordinarily post-notification sales are 
not to be solely relied upon as it is 
not improbable that the proposal for 
acquisition had boosted -up the market 
value of the property dealt with by 
those sales. [Para.8] 


Small bits cannot be taken as the basis 
for the purpose of fixing the market 
value of acquisition of large extents 
of land. [Para.19] 


The Court should bear in mind and'give 
effect to rules 79 and 84 of the Civil 
Rules of Practice which are applicable 
to the territory of Pondicherry in 
letter and spirit and all documents 
admitted in evidence should be chronolo- 
gically indexed and appended to the 
judgment. [Para.22] 


Govt. Pleader 
Appellant. 


for Pondicherry, for 


S.Sridevan, G.Masilamani and J.Jaganna- 
than, for Respondents. 
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The Judgment of the Court was delivered 
by oT 

Ratnam, J.:- We have resorted to a group 


disposal of all these appeals, not 
because common questions of fact or 
law arise for decision in these appeals, 
but on account of the judgments appealed 
against being vitiated by one ог more 
of errors and infirmities common to 
them all. The judgments appealed against 
are so unsatisfactory that we have also 
been provoked into a restatement of 
the ‘basis of the procedure in relation 
to references under section 18 of the 
.Land Acquisition Act and the manner 
in which they should be dealt with and 
disposed of by the courts. Broadly and 
briefly stated, for the purpose of 
various housing schemes, provision of 
house sites to Harijans, for construc- 
tion of ESI dispensary and. staff 
quarters, for widening the Tindivanam 
Road, for the formation of by-pass road 
(east coast road) and for assignment 
‘of free house sites to the landless 
labourers in the rural areas, large 
extents of land situate in Kurumbapet, 
.Saradapet, `. Olandai,;. . Thattanchavadi, 
Ouigaret, Murgambakkam, . Ariyankuppam, 
Temgathittu, Kuruvinathan and Goodapak- 
- kam were acquired under the provisions 
of the Land Acquisition Act. The notifi- 
cations under section 4(1) of the Land 
Acquisition Act, were dated. 21st 
October, 1975, lst February, 1974, 2nd 
March, 1976, lst September, 1979, 27th 
March, 1971, 9th April, 1974, 4th April, 
1978, 18th May, 1976, 18th October, 
1977, 28th September, 1976, lith May, 
1976 and 29th June, 1977 respectively. 
‘Before the Land Acquisition Officer, 
the owners of the acquired lands prayed 
for: the ‘determination of the market 
value of the acquired lands at figures, 
which varied considerably from owner 
to owner. On the basis of the sales 
statistics, the Land Acquisition Officer 
arrived at the market value of the 
acquired lands at different figures 
viz. Rs.45 per acre, Rs.34.47 per kuzhi, 
Rs.338.98 per acre, Rs.854.70 per acre, 
Rs.206.93 per kuzhi, Rs.488.88 per acre, 
Rs.430 per acre, Rs.394 per acre, Rs.250 
per acre, Rs.196.48 per acre, Rs. 339 
per acre, and Rs.251.71 per acre. Not 
satisfied with the aforesaid fixation of 
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the market value of the lands acquired, 
several claimants sought. a referénce 
to court under section 18 of the Land 
Acquisition Act and the Sub court, 
Pondicherry, determined the market value 
of the lands acquired at different . 
rates, viz. Rs.373.56 per acre, Rs.373 
per acre, Rs.130 per kuzhi, Rs.5,918 
per acre, Rs.2,000 per kuzhi, Rs.2.50- 
per sq.ft., Rs.3.50 per sq.ft., Rs.6.50 
per sq.ft., Rs.3.25. per sq.ft., Rs.800 
per kuzhi, Rs.500 per  kuzhi and 
Rs.373.80 per acre. Complaining that 
the method as well as the manner of 
fixation of the market value of the 
acquired lands- by the court below is 
erroneous, the State has preferred these 
appeals. 


2. The learned Government Pleader con- 
tended that in the process of ascertain- 
ing the market value of the acquired 
properties for the purpose of awarding 
compensation to the owners thereof, 
the court below had ‘proceeded on the 
basis of documents, which had not been 
marked in evidence and with reference 
to guidelines which had not been brought 
into evidence and with reference to 
post-section  4(1) notification sales 
also. In addition, it was also pointed 
out that in some cases, the court had 
proceeded to adopt the guideline values 
of house sites with reference to the 
wet and dry lands acquired, while the 
guideline values with reference to the 
lands acquired were available. Further, 
it was also brought to our notice that 
in a few of the cases, the court below 
had not awarded the solatium and 
interest as contemplated by the statute. 
Yet another defect was also brought to 
our notice in that in some of the cases, 
the court below had not incorporated 
at the end of its judgment а chrono- 
logical index of the documents marked 
as evidence in the proceedings and a 
list of witnesses examined and there- 
fore, there was no knowing as to on 
what documents and oral evidence, if 
any, the court below had proceeded to 
fix the market value of the acquired 
lands. On the other hand, counsel 
appearing for the owners of the acquired 
lands in these appeals would attempt to 
support the determination of the market 
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value by the court below and say that 
though the criticism levelled with 
reference to the method as well as the 
manner of disposal of the matters by 
the learned Subordinate Judge may, to 
some extent, be justified, yet, the 
award of compensation on the basis of 
the guidelines and other materials, 
is just and reasonable and therefore, 
does not deserve to be disturbed. We 
have carefully perused the judgments 
of the court below in all these appeals. 
We have also bestowed our careful atten- 
tion to the submissions made on both 
sides. Sections 23 and 24 of the Land 
Acquisition Act Лау down the matters 
which should be considered in deter- 
mining the compensation and matters 
which ought to be neglected in that 
process. These provisions have to be 
primarily kept in ,view in the disposal 
Jof references under section 18 of the 
Land Acquisition Act. We may however 


observe that in matters relating to 
award of compensation arising under 
the Land Acquisition Act, a duty is 


cast on the court to determine, on the 
basis of evidence, the market value 
of the land acquired, which a willing 
buyer would be inclined to pay, if sold 
by a willing seller on the date of the 
notification under section 4(1) of. the 
Land Acquisition Act. To enable the 
court to justly and reasonably award 
compensation to the owner of the proper- 
ty who, has been deprived of the same, 
several matters have to be considered 
and taken into account. Instances of 
normal sales of like property in the 
locality of acquisition enjoying the 
same or similar advantages would be 
the best evidence -for the ascertainment 
of the market value of the acquired 
lands. Special features and advantages 
have also to be carefully considered. 
Potential user has to be given due 
weight. All these must ncessarily enter 
into the computation of and the deter- 
mination of market value. To afford 
evidentiary basis for the purpose of 
ascertaining the market value of the 
lands as aforesaid, such documents of 
sales have to be marked in evidence. 
It would not suffice if those instances 
of sales are mentioned in the award 
and merely referred to by court and 


relied on. The documents, be they origi- 
nals or registration copies of the 
instances of sales, must be marked in 
evidence and form part of the record. 
That would enable the State as well 
as the claimants not only to place all 


the relevant documents before court, 
but it would also further assist in 
finding out the circumstances under 


which a transaction had been entered 
into by an examination of the parties 
to the transaction, if necessary. This 
would facilitate the court to ascertain 
whether a particular instance of sale 
relied upon is a normal one or not and 
whether the price reflected under that 
transaction is reasonable or not. A 
mere reference to the instances of sales 
found mentioned in the statistics 
collected by either the Tahsildar or 
the concerned department for passing 
an award would not be evidence in the 
proceedings in the absence of the produ- 
ction and marking in evidence of the 
documents themselves. No reliance can 
be placed on a document not before 
court. The examination of the parties 
would be necessary for further elucida- 
ting the circumstances under which the 
document came to be executed as well 
as the nature of the property and the 
special features therein, if any. If 
on such evidence, the market value of 
the acquired land is ascertained, the 
claimants ought to he given the benifit 
of the most advantageous market price 
and fixing an average market price with 
reference to the data available, ought 
to be avoided. In addition to instances 
of sales, the guidelines issued by the 
Government with reference to the market 
value of the lands would also furnish 
an acceptable and reliable basis for 
the purpose of ascertaining the market 
value of the acquired lands. For 
purposes of payment of stamp duty, while 


registering documents, the Government 
has fixed the .market value of the 
properties, either by grouping them 
together into blocks or even with 


reference to individual survey fields. 
In cases where such guideline is avail- 
able immediately prior to the notifica- 
tion under section 4(1) of the Land 
Acquisition Act with reference to the 
particular property acquired or with 
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reference to the block in which the 
property acquired may be situated, then 
that puideline has to be taken into 
account and considered after marking 
it as evidence in the proceedings. 
Though it may be that the guidelines 
issued by the Government in some cases 
may not be in relation to the particular 
property acquired, but with reference 
to a nearby property, in such a case 
also; the court can consider the guide- 
line available as a piece of evidence 
reflecting the value or the market price 
near about the acquired property at 
the time the guideline was issued. The 
Government has fixed up guideline values 
in respect of various categories of 
lands like dry, wet, house site, etc. 
The guidelines are relevant as the 
market value of the property cannot 
be different for purposes of stamp duty 
and for purposes of payment of compensa- 
tion to the owner who had been deprived 
of the same. Where such guidelines are 
available with reference to a particular 
property acquired, the market value 
Shown therein would be the minimum to 
which the claimant will be entitled, 
unless the claimant is in a position 
to show that for other reasons the 
market value ought to be higher than 
that mentioned in the guideline. As 
Stated earlier, where it is possible 
to obtain a guideline value with 
reference to the particular property 
under acquisition immediately before 
the notification under section 4(1) 
of the Land Acquisition Act, that would 
be the best material available and the 
minimum that should be made available 
to the claimant by way of compensation 
would be the amount so mentioned in 
the guideline; but this may not always 
be so. Where the guideline is not avail- 
Jable with reference to the particular 
property acquired the court can take 
into consideration the guidelines with 
reference to the neighbouring ргорег- 
ties. Even in such cases, it would be 
open to the claimants to establish that 
compensation at a rate higher than that 
mentioned in the guidelines should be 
awarded on account of some special 
features or peculiar advantages which 
would enhance the value of the acquired 
property. In so considering the guide- 
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lines, the court ought to be careful 
against the application of the guideline 
value in respect of wet lands to dry 
lands and dry lands to house sites or 
vice versa. The  ascertainment of the 
market value of the acquired property 
has primarily to be done with reference 
to the classification of the property 
in the revenue records though that is 
not an inflexible rule. Weightage has 
to be given to the potential value, 
viz. the possibility of the property 
being put to diverse uses like house- 
sites, etc., the nearness to habitation 
and the advantages and other amenities 
enjoyed. by it. Though the guidelines 
may be pressed into service as the best 
material for the purpose of ascertaining 
the market value of acquired lands a 
rigid adherence to the guideline value 
may not be possible.in every case but 
there must be an overall consideration 
of all the relevant aspects іп the 
matter of fixation of the market value 
of the acquired lands even on the basis 
of the guidelines. 


3. In the matter of fixing the market 
value of the acquired lands with 
reference to other instances of ‘sales, 
it is essential that the court should 
have before it a plan of the acquired 
property, as. well as as toposketch, 
clearly delineating the acquired lands 
and also indicating thereon the data 
sales, relied on by the State and other 
relevant details. It is at once plain 
that providing this should be the duty 
of the State, as the claimant may not 
be in a position to secure the plan, 
as well as the details of the other 
relevant data relating to sales of lands 
in the vicinity. It would be easy for 
the Government to have the plan as well 
as the toposketch prepared іп 
to see to it that the court in in a 
position to appreciate the situation 
of the land, the advantages and ameni- 
ties enjoyed by it, the location as 
well as the situation of the other lands 
taken as data lands, etc. 


4. Apart from marking the instances 
of sales, guidelines, plan, toposketch, 
etc. as evidence at the end of the 


proceedings, it would be necessary fo 


order - 


r 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- S.Nainar Sundaram, J. 
*W,P.No.2560 of 1984. 13th July, 1984. 
P.K,Ramasamy Petitioner* 
Ve 

The Joint Registrar of Co-operative 
Societies, North Arcot Region, Vellore, 


North Arcot District and another 
Respondents. 


Tamil Nadu Co-operative Societies Act - 


(Tamil Nadu Act (LIII of 1961), section 
72(i)(a) - Issue of Show Cause Notice 
under the section - Consultation with 
Financing Bank whether necessary before 
issuance of such notice. 


Held:-Though consultation under section 
72(6) of the Tamil Nadu Co-operative 
Societies Act, 1961, must precede the 
actual order of supersession of a 
Society it is not necessary that there 
ought to have been a consultation with 
the Financing Bank before the issuance 
of the show cause notice. Section 72(6) 
speaks about ‘before taking any action 
under sub- section(1)'. The only con- 
crete action under sub-section(1) is 
that of supersession, Action need not 
necessarily be equated to the very 
initiation of the proceedings under 
section 72(1)(a) by the issuance of 
a show cause notice. The affording of 
an opportunity to make representation 


precedes the action of  supersession. 
But, that by itself is not the action 
of supersession. [Para.6] 


Cases referred to:- 


P.M.V.Credit Society v. Registrar of 
Co-operative Society, (1973)2 М.1.Ј. 
200=86 L.W.494= А.1.К.1973 Mad.460;Joint 


Registrar of Co-operative Societies 
‘у. P.S.Rajagopala Naidu, (1971)1  M.L.J. 
(S.C)63- (1971)1  An.W.R. (S.C.)63= 
(1971)1 S.C.J.468- (1971)1 S.C.R.227- 


A.I.R.1970 8.C.992, 


Petition under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein, and in 


the affidavit filed therewith, the High 
Court will be pleased to issue a writ 
of Certiorari, calling for the records 
relating to the proceedings of the first 
respondent made іп Na.Ke.32519/82/B-5 
dated 12.1.1984 and quash the same. 


G.Devadas for Pathy and Sundaram, for 
Petitioner. 


P.Chandra Sekaran; for Respondents. 
The Court made the following 


ORDER:- The petitioner challenges а 
show-cause notice issued under section 
72(i)(a) of the Tamil Nadu Co-operative 
Societies Act, 1961 (Tamil Nadu Act 
53 of 1961), hereinafter referred to 
as the Act. As on date, admittedly no 
final orders of supersession has been 
passed. Only a show-causé notice has 
been issued. Mr.G.Devadoss, learned 
counsel appearing for the petitioner, 
admits that the petitioner has submitted 
his explanation in answer to the above 
show-cause notice. Learned counsel would 
state that even before the issuance 
of the show-cause notice, there ought 
to be a consultation with the Financing 
Bank as per section 72(6) of the Act, 
and in support of this proposition, 
he relies on a pronouncement of a Bench 


of the High Court of Orissa in SARAT 
CHANDRA v. STATE, (A.I.R.1979 Orissa 
143), where provisions similar to 


section 72(6) of the Act were consider- 
ed. It is true that the said pronounce- 
ment supports the proposition advanced 
by the learned counsel for the peti- 


tioner. But, so far as this Court is 
concerned, there is а  pronouncement 
of Ramanujam, J. in K.THANGAVELU 


v. JOINT REGISTRAR, CO-OP, SOCIETY, 
(A.I.R.1976 Mad.280). It is directly 
to the point and the learned Judge has 
categorically opined that consultation 
is necessary only before final order 
of supersession is passed. While doing 
so, the learned Judge relied on the 
observations of  Ramaprasada Rao, J. 
as he then was, in P.M.V.CREDIT SOCIETY 
v. REGISTRAR OF CO-OPERATIVE SOCIETY, 
(1973)2 M.L.J.200- 86 L.W.494- А.І.В. 
1973 Mad.460 . 

2. The observations of Ramaprasad Rao, 
J. as he then was, in the decision 


referred to above run as follows:- 3 
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"SO. . Obviously, such consultation 
begins after the Registrar is sub- 
jectively satisfied an objective 


materials placed before him that a 
prima facie case has been made, out 
for the purpose of “superseding the 
co~operative society, It is only at 
that point of time that the necessity 
for consulting the Financing Bank 
arises. This has been held to be a 
mandatory requirement by the highest 
Court of the land. Such a.consulta- 
tion, therefore, cannot be avoided. 
Though consult tion is not equivalent 
to concurrence, yet, there must be 
material on retord to show that, after 
the Registra. entertained an opinion 
about the unsatisfactory working of 
a registered  soc.sty, Һе should 
consult the financing bank to whom 
the society is indebted before: be 
finally passed an order of super- 
session under section 72 of the Act." 


The contention that was put forth before. 


Ramanujam, J. and the reasoning of the 
learned Judge for repelling the said 
contention are found in the following 
passages in the judgment of the learned 
Judge: 


Mr.N.C.Raghavachari, the 
learned counsel for the petitioner, 
contends that having regard to. the 
language of section 72(6) the first 
respondent has to consult the finan- 
cing bank before taking any action 
under section 73(1) including the 
action of issuing the show. cause 
notice, that by issuing the'show cause 
notice the first respondent had initi- 
ated the proceedings under section 
72(1) and that for such initiation 
of the proceedings the consultation 
with the financing bank is necessary. 


"But on a due consideration of the 
matter, I, am inclined to think that, 
having regard to the object of the 
provision under section 72(6) which 
requires the consultation of the 
financing bank, such consultation 
is necessary before the final order 
is passed under section 72(1). At 
the stage of the issue of the above 
show cause notice no one knows as 
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to what is going to happen ultimately. 
It is only when the first respondent 
makes: up his mind after due enquiry 
in relation to the irregularities 
referred to in the show cause notice, 
that the financing bank has to 'be 
consulted with regard to the. action 
proposed to be taken. If the consulta- 
tion is before the issue of show cause 
notice and if the first respondent 
ultimately finds that the irregulari- 


ties referred to in the show cause 
notice have not been established, 
the consultation earlier obtained 


will become a mere formality and it 
would be a sheer waste of time. The’ 
matter is also clear if we consider 


the question of prejudice that will | 


be caused to The 


petitioner can 


the petitioner. 
complain that, 


the | . 
consultation has not been made only, >. 


% 


if the enquiry arising out of the” >` 


show cause notice ultimately results’. 


in an order of supersession under. 

section 72(1). I am therefore, of 

the view that consultation as contem- 

plated’ by section /72(6) is necessary 

before the final order is passed- under 

section 72(1) and not before the issue 
‚ of show cause notice." 


3. The Bench of the Orissa High -Court 
has drawn support for its view from 
a certain passage occurring in the 
judgment of the Supreme Court in JOINT 
REGISTRAR OF CO-OPERATIVE | SOCIETIES 
v. P.S.RAJAGOPALA NAIDU, (1971)1  M.L.J. 
(S.C) 63= (1971)1  An.W.R.(S.C) 63= 
(1971)1 S.C.J.468= (1971)1 S.C.R.227- 
A.I.R.1970 5.С.992 and in particular 
the following sentence, and more so 
the underlined portion occurring in 
the judgment of the Supreme Court:- 


"There is no other requirement or 
condition precedent laid down by the 
Legislature which the Registrar must 
fulfil before he acts in the matter 


of supersession of the committee..." 


4. Section 72(1)(a) of the Act reads 
as follows:- 


"If, in the opinion of the Registrar, 
the committee of} any registered 
society is not functioning properly 
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or wilfully disobeys or wilfully fails 
to comply with any lawful order or 
direction issued by the Registrar 
under this Act or the rules, he may, 
after giving the committee an opportu- 
nity of making the representations, 
by order in writing, dissolve the 
committee and appoint either a person 
(hereinafter referred to. as the 
special officer) or a committee of 
two or more persons (hereinafter 
‘referred to as the managing committee) 
to manage the affairs of the society 
for a specified period not exceeding 
two years." : \ 


Section 72(6) reads as follows: ` 


"Before taking any action under 
sub-section(l) іп respect of апу 
registered society, the Registrar 
Shall consult the financing; bank to 


which the society is indebted.". 


Before the Supreme Court, in the deci- 
sion referred to above, the present 
question did not arise for consideration 
even remotely, The two question. consi- 
dered .by the Supreme Court, set out 
in paragraph 5 of the judgment, were 
as follows: І 


"(i) whether the Registrar before 
taking action under section 72 must 
have an audit made under section 64 
and inquiry held under section 65 
and an inspection made under section 
66 of the Act and must also give an 
opportunity for rectification of the 
defects which may come to light as 
a result of such audit, inquiry or 
inspection? DES 
(ii) What is the scope of.interferénce 
by the High Court 'with..the..order of 
a Registrar made under .section 72 


of the Act." ' 


5. In P.M.V.CO-OP, . CREDIT . SOCIETY у. 
REGISTRAR OF CO-OPERATIVE SOCIETY, 
(1973)2 M.L.J.200-  :86. `` L.W.494- 
A.I.R.1973 Mad.460,. the competency of 
supersession without consultation under 
section 72(6) was put in issue, The 
facts, as disclosed by the judgment, 
make out that the financing bank itself 
passed the resolution that the affairs 
of the concerned’ society were not 


satisfactory and it made a request to 
the Registrar to dissolve the same. It 
was оп this, further ' action under 
section 72 was started and on the basis 
of the resolution of the financing bank 
and without any mere consultation with 
it, the order of  supersession was 
passed. In the above context, Ramapra- 
sada Rao, J. as he then was, made the 
observation extracted above. 


6. On my own appraisal of the provi- 
sions, I am also of the view that though 
the consultation under section 72(6) 
must precece the actual order of super- 
session, it is not necessary that there 
ought to have been a consultation before 
the issuance of the show cause notice. 
Section 72(6) speaks about "before 
taking any. action under sub-section 
(1)". The only concrete action under 
sub-section (1) is that of supersession. 
Action need not necessarily be equated 
to the very initiation of the proceed- 
ings under section 72(1)(а) by the 
issuance of the show cause notice. The 
affording of an opportunity to make 
representation precedes the action of 
supersession, But, that by itself is not 
the action of supersession. I have no 
reason and I have not been persuaded to 
take a view different from that of the 
two learned Judges of this Court. In 
this view, the writ petition fails and 
tlie same is dismissed. There will be no 
order as to costs, 


R.S. Petition dismissed. 


148 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- V.Ratnam, J. 


SC.R.P.Nos.2350 and 3351 of 1983. 
]7th April, 1984. 


Lakshminarayana Reddiar Petitioner* 
Ve 
T,K.S.Balarama Chettiar Respondent. 


(A) Tamil Nadu Debt Relief Acts (40 
of 1978) and (13 of 1980) - Suit on 
a promissory note - Claim for recovery 
of one half of the principal amount 
as well as one half of the interest 
invoking provisions of Act 40 of 1978 - 


Suit decreed - Suit brought subsequently 


for recovery of balance of amount on 
the basis of the provisions of Tamil 
Nadu Act 40 cf 1979; 13 of 1980 - Main- 
tainability - Suit held not barred 
Impact of Act 40 of 1979 on Act 40 of 
1978 examined. 

(B) Civil Procedure Code (V of 1908), 
Order 2, rule 2 - Applicability. 


The petitioner had executed three 
promissory notes in favour of the 
respondent on 24.2.1971, 19.9.1974 and 
26.11.1974 respectively. In respect of 
the 1971 promissory note, 0.8.No.1910/78 
was filed for recovery of .one half of 
the principal and one half the interest 
in accordance with the provisions of 
Tamil Nadu Act 40 of 1978 stating that 
there was a statutory discharge of and 
interdict against recovery of anything 
more by reason of Tamil Nadu Ordinance 
V of 1978 and Act 40 of 1978 and that 
the suit claim was within time by virtüe 
of certain endorsements on the pronote 
and the bar against institution of suits 
against agriculturists continuously from 
15.1.1975 to 15.7.1978. The petitioner 
also endorsed on the plaint on 8.3.1979 
submitting to a decree as prayed for 
with a request for six months time for 
payment. À decree was passed according- 
ly. On the pronote dated 19.9.1974 
0.S.No.1909 of 1978 was filed for 
recovery of one half of the principal 
and one half of the interest on allega- 
tions similar to those in the other suit 
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and the petitioner submitted to a decree 
as in the other case. The decrees so 
obtained were not satisfied. While so, 
the respondent instituted 0.5.2627 of 
1981 for recovery of further amounts 
under the 1971 pronote invoking the 
provisions of Tamil Nadu Act 40 of 1979 
as having removed the disability imposed 
by the 1978 Act against recovery of such 
amounts. It was also stated that the 
petitioner (defendant) was not entitled 
to claim the benefits of Tamil Nadu Act 
13 of 1980. The petitioner pleaded the 
bar under Order 2, rule 2 of the Civil 
Procedure Code against the present suit 
and claimed inter alia the bar of limi- 
tation as well. 0.5.2626 of 1981 was 
instituted by the respondent in respect 
of the pronote of 19.9,1984 for recovery 
of further sums and for the recovery of 
the full amount due under the pronote 
of 26.11.1974. The petitioner raised 
similar defences as in O.5.No.2627 of 
1981. The lower court held that the 
“suits were maintainable, that Order 2, 
rule 2 of the Civil Procedure Code was 
inapplicable and that^the suits were not 
barred by limitation. 
On revision to the High Court against 
the order, 


Heid:- Though under the Tamil Nadu Act 
40 of 1978 a particular scheme of 
scaling down and discharge had been 
provided that had been totally .abroga- 
ted, annulled and set at nought by Tamil 
Nadu Act 40 of 1979. Sections 7(1) and 


(2), 8 and 31 to 36 of the latter Act 
show that excepting a case falling 
within section 33(2), the earlier 
proceedings taken under the 1978 Act 


would all abate and to every debt the 
scaling down provisions of the 1979 Act 
have to be applied. [Para.7] 


The statutory discharge of wiping out 
of one half of the principal and one 
half of the interest provided for under 
section 7(1)(b) of Tamil Nadu Act 40 of 
1978 was removed or erased by the 
provisions of Tamil Nadu Act 40 of 1979. 
Particularly section 23(1) of Tamil Nadu 
Act 40 of 1979. made provision for the 
revival or restoration of the liability 
deemed to have been discharged under the 
provisions of Tamil Nadu Act 40 of 1978, 
as if that Act was not passed. That 


UPS 


Ilo 


creditor was 
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would mean that the deemed discharge 
provided for under section 7(1)(b) of 
Tamil Nadu Act 40 of 1978 would be 
deemed never to have taken place at all. 
That in turn would revive the right to 
recover one half of the principal and 
one half of the interest therein deemed 
to have been discharged under section 
7(1)(b) of the Tamil Nadu Act 40 of 
1978. That such a revived or restricted 
right could also be enforced by exclu- 
ding the time between 15th June, 1976 
and ending with the date of publication 
of Tamil Nadu Act 40 of 1979 in Tamil 
Nadu Government Gazette is clearly esta- 
blished by section 34(1) of Tamil Nadu 
Act 40 of 1979, Thus a consideration of 
the provisions of the Tamil Nadu Act 40 
of 1979 clearly establishes. that the 
deemed discharge of the liability in 
respect of one half of the principal and 
one half of the interest under the pro- 
visions of Tamil Nadu Act 40 of 1978 was 
not preserved under Tamil Nadu Act 40 
of 1979, but on the contrary, the 
discharge of liability under the provi- 
sions of Tamil Nadu Act 40 of 1978 was 
wiped out as if Tamil Nadu Act 40 of 
1978, had not been passed. The right to 
recover the entire amount due to the 
made available to hin, 
subject to the provisions of section 7 
and 8 of the Tamil Nadu Act 40 of 1979, 
and the right of action was also saved 
from the bar of limitation. The statu- 
tory deemed discharge under Tamil Nadu 
Act 40 of the 1978 having beem statu- 
torily undone by the provisions of Tamil 
Nadu Act 40 of 1979, whatever rights 
were originally available to the 
creditor were restored to him, protected 
from the bar of  linitation to be 
enforced within the framework of Tamil 
Nadu Act 40 of 1979. [Para.7] 


Section 16 of Act 40/79 providing. for 
amendment of decrees pre-supposes the 
Court having passed a -decree for the 
repayment of a debt. In this case there 
was no decree at all with reference to 
one half of the principal amount and one 
half of the interest in the suits 
C.S.Nos.1910 and 1909 of 1978 because 
of the statutory discharge under section 
7(1)(b) of Act 40 of 1978 as it then 
stood. Hence in the absence of any 


decree passed by the Court with refer- 
ence to one half of the claim towards 
the principal and the one half of the 
interest, section 16 of the Tamil Nadu 
Act 40/79 cannot be held applicable to 
the respondent. [Para.8] 


The right to recover one half of the 
principal and one half of the interest 
thereon was restored to the respondent 
by the provisions of Tamil Nadu Act 40 
of 1979 and that claim was also preser- 
ved intact under section 34 of the Act 
so that that right could be enforced 
without in any manner being affected by 
the provisions of the 1978 Act. Precise- 
ly that was done by the respondent by 
instituting C.S.Nos.2627 and 2626 of 


1981. No exception can therefore be 
taken to the maintainability of the 
suits. : [Para.9] 


At the time of 0.S.Nos.1910 and 1909 of 
1978 the respondent was not entitled to 
claim the whole of the amount. Equally 
there was no volitional omission on the 
part of the respondent to sue for one 
half of the amount, nor any intentional 
relinquishment so as to attract the 
application of Order 2, rule 2, Civil 
Procedure Code. The. relief claimed in 
O.S.Nos.2627 and 2626 of 1981 did not 
exist at the time of the earlier suits. 
Hence, there is no question of bar under 


Order 2, rule 2. [Para.10] 
Case referred to:- 

Muthuveerappa Chetty v. Adaikappa 
Chetty, (1920)  I.L.R.43  Mad.845- 39 


M.L.J.312- 12 L.W.240. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the orders of the court of the District 
Munsif, Vridhachalam dated 21-2-1983 and 
made in O.S.Nos.2627 and 2626 of 1981 
respectively. : 


R.S.Venkatachari, for Petitioner. 
K.Sampath, for Respondent. 
The Court delivered the following 


JUDGMENT:- These Civil Revision Peti- 
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tions have been preferred by the defend- 
ant in 0.S.Nos.2627 and 2626 of 1981 
respectively, District Munsif's Court, 
Vridhachalam, These suits were institu- 
ted by the respondent herein for the 
recovery of certain amounts from the 
petitioner on the basis of promissory 
notes dated 24-3-197i, 19-9-1974 and 
24-11-1974, The promissory note dated 


24-3-1971. formed the subject-matter of 


0.S.No.2627 of 1981, while, 0.S.No.2626 
of 1981 related to the other two promis- 
sory notes dated 19-9-1974 апа 
24-11-1974. In so far as the promissory 
note dated 24-5-1971 is concerned, the 
respondent earlier filed O.S.No.1910 of 
1978 for the recovery of one-half of the 
principal amount as well as one half of 
‘the interest in accordance with the 
provisions of Tamil Nadu Act 40 of 1978. 
In the course of that suit, the respon- 
dent stated that as the petitioner was 


entitled to the benefits of Tamil Nadu: 


Ordinance V of 1978 and also Tamil Nadu 
Act 17 of 1976 and there was a statutory 
discharge of and interdict agaínst the 
recovery of anything more than one half 
of the principal and one half of the 
interest, the balance alone statutorily 
due was claimed. That claim was also 


further stated to be in time on account. 


of the endorsements made on the promis- 
sory note on 21.3.1973 and 17.9;1974 and 
also on account of the bar against the 
institution of suit against agricul- 
turists having been in force between 
15.1.1975 and 15.7.1978 and the benefits 
of Tamil Nadu Ordinance V of 1978 and 


Tamil Nadu Act 17 of 1976 being avail- 


able to the petitioner. On 8.3.1979, the 
petitioner made an endorcement on the 


plaint in O.S.No.1910 of 1978 submitting. 
to a decree as prayed for, but praying 
for six months time. to make the payment 


and accordingly, on the same day, a 
decree in favour of the respondent was 
granted in 0.S.No.1910 of 1978. Simi- 
larly, with reference to the promissory 
note dated 19.9.1974, in 0.S.No.1909 of 
1978, the respondent ` claimed ће 
recovery of one half of the principal 
and one half of the interest due there- 
under in accordance with the provisions 
of Tamil Nadu Ordinance V of 1978 and 
Tamil Nadu Act 17 of 1976. In that suit 
also, the petitioner submitted to a 
decree and the respondent was given a 
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decree as prayed for. These decrees so 
obtained by the respondent in 0.5. 
Nos.1910 and 1909 of 1978 have not been 
satisfied or discharged. While matters 
stood thus, the respondent instituted 
0.S.No.2627 of 1981. District Munsif's 
Court, Vridhachalam, against the peti- 
tioner for the recovery of further 
amounts under the promissory note dated 
24-3-1971 stating that in the earlier 
suit in O.S.No.1910 of 1978, on account 
of the operation of the provisions of 
Tamil Nadu Act 40 of 1978 (Tamil Nadu 
Ordinance V of 1978 earlier), he was 
obliged to recover only one half of the 
principal and one half of the interest 
and that as a result of the coming into 
force of Tamil Nadu Act 40 of 1979, that 
disability was removed and, therefore, 
he was entitled to recover further 
amounts under the promissory note in 
accordance with the provisions of Tamil 
Nadu Acts 8 of 1973, 17 of 1976 and 40 
of 1979 and that the petitioner was not 
entitled to-invoke the benefits of Tamii 
Nadu Act; ‘13 of- 1980, The cause of action 
for this ‘suit was stated to have arisen 
ой: the: г. dates when endorsement of 
payments... were’ made, namely, 21-8--1973 
ánd 17941974- and; when the provisions 
of Tamil Nadu. Act 40 of.1979 came into 
force ге ing. the embargo upon the 
recovery: "of ‘further amounts and the 
interest, thereon.’ In his written 
stateméh j the" petitioner contended that 
having; regard:;'to':. the institution of 
0.5. No;1910.. of!.1978 earlier and the: 

g^ of a ‘decree therein, the 
: on of-. “another suit for the 












ir into two claims resulting 
cire of: two suits for the 


not de nee "The. оаа of Order 
2, гої, 25. Code of Civil Procedure, were 
invoked уша petitioner in bar of the: 


petitioner: was to ‘the effect that he had 
been assessed , Eo; agricultural income-tax 
and, therefore; the. ‘suit was barred. Yet 
another. ‘ab jection. put forth was that the 
promissory note waS not supported by 
consideration. 
ap ; 
2. -With reference. to the promissory 





^ promissory 
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. notes dated 19-9-1974 and 24-11-1974, 


the respondent instituted 0.S.No.2626 
of 1981 claiming that he is entitied to 
recover from the petitioner further 
amounts on the promissory note dated 
19-9-1974 in accordance with the provi- 
sions of Tamil Nadu Act 40 of 1979 and 
the entire amount due under the other 
promissory note dated 24.11.1974, In 
this suit also, the respondent referred 
to the institution of 0.5.№о,1909 of 
1978 earlier for the recovery of one 
half of the principal and one half of 
the interest on the promissory note 
dated 19-9-1974 in accordance «th the 
provisions of Tamil Nadu Ordinance V of 
1978 (later Tamil Nadu Act 40 of 1978) 
and the passing of a decree therein on 
the basis of an endorsement made by the 
petitioner and the coming into force of 
Tamil Nadu Act 40 of 1979, which, 


according to the respondent, enabled him 


to recover further amounts under the 
note dated 19-9-1974, in 
addition to the entire amount due to the 
petitioner on the promissory note dated 
24-11-1974, The cause of action for this 
suit also was stated to be the execution 
of the promissory note on 19-9-1974 and 
the coming into force of Tami: Nadu Act 
40 of 1979. To this suit also, the 
petitioner raised substantially the same 
defence as in O.S.No. 2627 of 1981. 


3. Before the learned District Munsif, 


. Vridhachalam, on behalf of the respon- 


dent herein, Exhibits A.1 to A.3 were 
marked in each of the suits and no oral 
evidence was let in by either side. On 
a consideration of the evidence, the 
learned District Munsif found that the 
promissory notes sued upon were fully 
supported by consideration that the 
suits as laid were maintainable, that 
Order 2, rule 2, Code of Civil Proced- 
ure, would not bar the suits and that 
the claims were in time. On these find- 
ings, decrees were granted in O.S.Nos. 
2627 and 2626 of 1981 in favour of the 
respondent as prayed for by him. It is 
the correctness of this that is chal- 
lenged in . these Civil Revision 
petitions. ^ 

4. The first contention of the learned 
counsel for the petitioner is that the 


'enabled 


suits  instituteu oy tile  responaent 
herein in O.S.Nos.2627 and 2626 of 1981 
for the recovery of further amounts 
under the promissory notes, after the 
earlier institution of suits thereon in 
0.S.Nos.1910 of 1909 of 1978 and the 
obtaining of decrees therein in accord- 
ance with Tamil Nadu Act 40 of 1978, 
were not maintainable. On the other 
hand, the learned counsel for the 
respondent submitted that owing to the 
operation of the provisions of Tamil 
Nadu Ordinance V of 1978 and later Tamil 
Nadu Act 40 of 1978, the respondent was 
prevented by statute from recovering the 
entire amount due under the promissory 
notes, but was permitted to recover only 
one half of the principal and one half 
of the interest as was done in 0.5. 
Nos.1910 and 1909 of 1978 and when the 
provisions of Tamil Nadu Act 40 of 1979 
the respondent to further 
recover amounts in accordance with the 
provisions of that Act, the respondent 
had taken steps for such recovery and 
inasmuch as the respondent had not in 
any manner waived his right to recover 
the amounts from the peitioner, there 
could be nó bar for the institution of 
a suit to recover such further amounts 
as could be recovered under the provi- 
sions of Tamil Nadu Act 40 of 1979. 


5. In order to appreciate this conten- 
tion, it would be necessary at this 
stage to refer to the earlier provisions 
of Tamil Nadu Acts 40 of 1978 and 40 of 
1979. Tamil Nadu Act 40 of 1978 repealed 
Tamil Nadu Ordinance V of 1978 and was 
intended to afford relief to the debtors 
by way of liquidation of debts and 
scaling down of debts as well. Under 
section 6(1) of Tamil Nadu Act 40 of 
1978, all debts payable by any debtor 
on 14-7-1978 were to be scaled down in 
accordance with the provisions of 
Chapter II of that Act. A proviso was 
incorporated to section 6(1) to the 
effect that debts already scaled down 
under sections 8, 9, 10, 11 and 12 of 
Tamil Nadu Act 4 of 1938 or sections 7, 
8, 9, 10 and 11 of Tamil Nady Act 38 of 
1972 were not to be scaled down again 
under the provisions of Chapter II of 
Tamil Nadu Act 40 of 1978. Section 6(2) 
of the Act laid an embargo upon the 


152 


recovery of amounts in excess of the 
scaled down amount from a debtor or from 
out of his property. In other words, 
section 6(2) of Tamil Nadu Act 40 of 
1978 confined and restricted the recov- 
erability of a debt due from a debtor 
or from out ‚ОЁ his property to that 
amount, which was the scaled down amount 
under Chapter II. Section 7 of Tamil 
Nadu Act 40 of 1978 provided for scaling 
down of the debt which had been on each 
occasion advanced or incurred before 
14-7-1978 and payable by the debtor on 
that date. Section 7(1)(a) wholly 
discharged the whole of the principal 
amount together with interest, where on 


each occasion the principal amount 
advanced or incurred did not exceed 
Rs.500/-. Section 7(1)(b) made provision 


for cases in which the principal amount 
of debt advanced or incurred on each 
occasion was in excess of Rs.500/-, but 
did not exceed Rs.5,000/- and in such 
cases, one half of the principal amount 
so advanced or incurred and one half of 
the interest was deemed to be statu- 
torily discharged and only the balance 
was repayable. Section 7(1)(c) dealt 
with a case where the principal amount 
of debt advanced or incurred was in 
excess of Rs.5,000/- but was less than 
Rs.10,000/-, in which case the principal 
amount alone was repayable and the 
interest was deemed to be wholly 
discharged. Explanations I' to III to 
section 7(1) are not germane ,for 
purposes of the present case and need 
not, therefore, be noticed. Under 
section 7(2)(i) of Tamil Nadu Act 40 of 
1978, if a debtor had already made pay- 
ments towards principal or interest or 
both equal to or in excess of the aggre- 
gate amount as scaled down, then, the 
debt small be deemed to have been wholly 
discharged. In cases where there was a 
shortfall between the amounts already 
paid by a debtor towards principal or 
interest or both and the amount as 
scaled down under section 7(1), section 


7(2)(ii) directed the repayment by the 


debtor of only so much of the amount as 
would make up such shortfall. A proviso 
to section 7(2) stated that subject to 
the provisions of section 18 of Tamil 
‚ Nadu Act 40 of 1978, any payment made 
^ by a debtor already in excess of the 
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amount scaled down either by way of 
principal or interest or both, would not 
entitle the debtor to а .claim' for 
refund. 
Nadu Act 40 of 1978 are not very 
relevant. There is no dispute in this 
case that the petitioner was a debtor 
within the meaning of section 2(3) of 
Tamil Nadu Act 40 of .1978 and that the 
debts were payable by him on 14-7-1978. 
Undoubtedly, therefore, under section 
7(1)(b) of Tamil Nadu Act 40 of 1978, 
only one half of the. principal amount 
and one half of the interest become 


repayable by the petitioner, which was 
also the amount recoverable by the 
respondent from the petitioner under 


section 6(2) of Tamil Nadu Act 40 of 
1978. It is on this basis that the 
earlier suits in O.S.Nos.1910 and 1909 
of 1978 were instituted by the respon- 
dent and decrees obtained and no dispute 
was raised by the petitioner that he was 
not a debtor entitled to the benefits 
of Tamil Nadu Act 40 of 1978. On the 
contrary, the petitioner made an 
endorsement on 8.2.1979 accepting the 
stand of the respondent and stating that 


he had no objection to the suits being 


decreed as prayed for, but praying that 
six months' time for payment may be 
granted and it was on this footing 
decrees were also passed. The plaints 
in O.S.Nos.1910 and 1909 of 1978 marked 
as Exhibit 4.2 also “proceeded on the 
basis of Tamil Nadu Ordinance V of 1978, 
which was subsequently repealed by Tamil 
Nadu Act 40 of 1978. It is, therefore, 
obvious that at the time of the institu- 
tion of the suits in 0.S.Nos.1910 and 
1909 of 1978, the respondent could not 
have claimed the recovery of the entire 
amounts due under the promissory notes 
in view of the provisions of Tamil Nadu 


Ordinance V of 1978, subsequently repla- : 


ced by Tamil Nadu Act 40 of 1978. It was 
only on account of that, the respondent 
was obliged to recover in O.S.Nos.1910 
and 1909 of 1978 such amounts as were 
repayable by and recoverable from the 
petitioner in accordance with the provi- 
sions of Tamil Nadu Ordinance V of 1978, 
subsequently replaced by Tamil Nadu Act 


40 of 1978. Put differently, there was 
a statutory bar imposed 
dent by the provisions of section 6(2) 


The other provisions of Tamil, 


on the respon- „/ 


~ 


P do 
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read with section 7(1)(b) of Tamil. Nadu 
Act 40 of 1978 from recovering the 
entire amount due on the promissory 
notes sued upon in 0.S.No.1910 and 1909 
of 1978. All that the respondent was 


. permitted under that statute to recover 


was only one half of the principal 
amount and one half of the interest 
and statutorily, the balance was deemed 
to be discharged. Therefore, a full 
satisfaction of the debt was statutorily 
brought about by enabling the creditor 


-to recover one-half of the principal 


and one-half of the interest and provid- 
ing for the statutory discharge of the 
balance. 


`6. While matters stood thus, Tamil Nadu 


Act 40 of 1979 was enacted for the 
purpose of providing relief to indebted 
persons. Under section 7(1) of Tamil 
Nadu Act 40 of 1979, all debts payable 
by any debtor on 14-7-1978 were to be 
scaled down in accordance with the 
provisions of Chapter II. The proviso 
thereto stated that a debt already 


- scaled down under some of the provisions 


of Tamii Nadu Acts 4 of 1920 and 38 
of 1972 was not to be scaled down again. 
Section 7(2) of Tamil Nadu Act 40 of 
1979 provided that no sum in excess 
of the amount as so scaled down shall 
be recoverable from the debtor or from 
any land or interest in land belonging 
to his or by attachment and sale of 
his property. Under section 8, with 
reference to debts incurred prior to 
14-7-1978, as in this. case, scaling 
down was provided for. If a debtor had 
paid to, 'the creditor  one-and-a-half 
times the amount: of the principal, 
whether by way of principal or interest 
or both, such debt, including the prin- 
cipal, was deemed to be wholly dischar- 
ged. However, where the sums repaid 
by way of principal’ or interest or both, 
fell short of one-and-a-half times the 
amount. of the principal, then, only 
so much of-the amount, as would make 
up such shortfall, was repayable and 
no more, Section 8(3) enacted that 
nothing contained in clauses (1) and 
(2) of section 8 shall be deemed to 
require the creditor to refund any sum, 
which had been paid to him or to 
increase the liability of a debtor to 


M.L.J.20 


pay any sum in excess of the amount, 
which would have been payable by him, 
if the Act (Tamil Nadu Act 40 of 1979) 
had not been passed. Explanations I 
to III to section 8 are unnecessary 
for purposes of this case. Section 16 
provided for amendment of decrees passed 
by courts for the repayment of a debt 
before the publication of Tamil Nadu 
Act 40 of 1979 in the Tamil Nadu Govern- 
ment Gazette. Within six months from 
the date of such publication of Tamil 
Nadu Act 40 of 1979, on the application 
of any judgment-debtor, who is a debtor 
within the meaning of Tamil Nadu Act 
40 of 1979, or of any member of the 
joint family or of the decree- holder, 
the court which passed the decree, not- 
withstanding anything contained in the 
Code of Civil Procedure, was enabled 
to amend the decree or enter up satis- 
faction. Sections 31 to 34 of Tamil 
Nadu Act 40 of 1979 are very important. 
Under section 31, effective from 
15-7-1978, Tamil Nadu Act 40 of 1978, 
therein referred to as the said Act 
was repealed. Sections 32 to 34 became 
operative from 13-6-1979. Section 32(1) 
made inapplicable section 8 of the Tamil 
Nadu General Clauses Act, 1891, to the 
repeal of Tamil Nadu Act 40 of 1978 
by Tamil Nadu Act 40 of 1979. Section 


- 32(2) declared that proceedings taken 


under Tamil Nadu Act 40 of 1978 and 
pending before the date of publication 
of Tamil Nadu Act 40 of 1979 in the 


Tamil Nadu Government Gazette, shall 
abate. Under section 32(3), no legal 
proceedings or remedy in respect of 
any right, privilege, obligation or 


liability acquired, accrued or incurred 
under Tamil Nadu Act 40 of 1978 shall 
be instituted, continued or enforced 
under Tamil Nadu Act 40 of 1978. Section 
33 provided for the removal of doubts. 
Section 33(1) referred to the discharge 
of any liability incurred or arising 
under a debt due from a debtor under 
Tamil Nadu Act 40 of 1978 and stated 
that such a liability incurred ог 
arising under a debt due- from a debtor 
Shall be. deemed never to have been 
discharged under Tamil Nadu Act 40 of 
1978 as if that Act was not passed and 
that every debt shall be scaled down 
in accordance with the provisions of 


To yg oo 
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Tamil Nadu Act 40 of 1979. Section 33(2) 
made an exception in case of proceedings 
in which orders passed had been executed 
or satisfied in full before tlie date 
of the publication of Tamil, Nadu Act 
40 of 1979 in the Tamil Nadu Government 
Gazette. Section 34 provided for exclu- 
sion of time for instituting suits and 
filing execution applications for 
purposes of limitation. Section 34(1) 
excluded the period commencing from 
15-1-1976 upto the date of publication 
of -Tamil Nadu Act 40 of 1979 in the 
Tamil Nadu Government Gazette for enfor- 
cing liability arising out of a debt 
due from a debtor against whom the 
institution of a suit or the making 
of an application for execution, was 
barred by Tamil Nadu Act 40 of 1978. 
Section  34(2). enabled the further 
proceedings in a suit or in relation 
to execution to be proceeded with under 
the provisions of Tamil Nadu Act 40 
of 1979 from the stage reached when 
such proceedings were stayed by any 
of the provisions of Tamil Nadu Act 
40 of 1978. 


7. From the aforesaid conspectus of 
the provisions, it is obvious that the 
basis of relief afforded in indebted 
agriculturist debtors under Tamil Nadu 
Acts 40 of 1978 and 40 of 1979 is 
different. While the provisions of Tamil 
Nadu Act 40 of 1978 enabled a creditor 
to recover only ofie-half of the debt 
due and one-half of the interest thereon 
and discharged statutorily the balance 
payable by and recoverable from the 
debtor, the provisions of Tamil Nadu 
ACt 40 of 1979 permitted the recovery 
of the principal and the interest not 
in ‘excess, of. one-and-a-half times the 
principal. Even in cases to which provi- 
sions of Tamil Nadu Act 40 of 1978 
applied and appropriate relief had been 
granted, Tamil Nadu Act 40 of 1979, 
by section 32, nullified the effect 
of such application of the provisions 
of Tamil Nadu Act 40 of 1978 by making 


inapplicable section 8 of the . Tamil 
Nadu General Clauses Act and also by 
specifically providing under section 
33 that any liability -arising under 


any debt due from a debtor shall be 
deemed never to have been discharged 
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under Tamil Nadu Act 40 of 1978, as 
if that Act was not passed. At the same 
time, it was also provided that such 
debt shall be scaled down in accordance 
with the provisions of Tamil Nadu Act 
40 of 1979, The solitary exception to 
the non-applicability of the provisions 
of Tamil Nadu Act 40 of 1979 is to be 
found in section 33(2) of Tamil Nadu 
Act 40 of 1979 - that being a case, 
where the order passed had been executed 
or satisfied in full, before the date 
of publication of Tamil Nadu Act 40 
of 1979 in the Tamil Nadu Government 
Gazette. 
under Tamil Nadu Act 40 of 1978 a parti- 
cular scheme of scaling down and dis- 
charge had been provided, that had been 
totally  abrogated,  annulled and set 
at naught by the provisions of Tamil 
Nadu Act 40 of 1979. The statutory 
discharge with. reference to one half 
of the principal and one half of the 
interest under section 7(1)(b) of Tamil 
Nadu Act 40 of 1978, has been declared 
to be of no avail under sections 31, 32 
(1) and (3) and 33(1) of Tamil Nadu Act 
40 of 1979 and it has been specifically 
provided under section 32(1) ahd (3) 
that the proceedings: taken or liability 
incurred would not be preserved despite 
the repeal of Tamil Nadu Act 40 of 1978 
by Tamil Nadu Act 40 of 1979 and that 
legal proceedings and remedies with 
reference to rights, privileges, obliga- 
tions ОТ liabilities acquired, accrued 
юг incurred under Tamil Nadu Act 40 of 
1978 shall not be instituted, continued 
or enforced under that Act,namely, Tamil 
Nadu Act 40 of 1978. Thus, it is clear 
from sections 7(1) and (2), 8 and 31 to 
34 of Tamil.Nadu Act 40 of 1979 that 
excepting a case falling under section 
33(2) of Tamil Nadu Act 40 of 1979, the 
earlier: proceedings taken under Tamil 
Nadu Act 40 of 1979, would all abate and 
to every debt, the scaling down provi- 
sions in Tamil Nadu Act 40 of 1979 has 
to be applied. It has earlier been noti- 
ced in this case that the respondent had 
obtained decrees іп 0.S.Nos.1910 and 
1909 of 1978 in accordance with the 
provisions of Tamil Nadu Act 40 of 1978 
and the decrees Һай .remained unexecuted 
or not satisfied.In such a Situation, 
applying the aforesaid provisions of 


It is thus seen that though | 


ы 
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Tamil Nadu Act 40 of 1979, particularly 
sections 31 to 34, with reference to the 
debts recoverable from the petitioner by 
the respondent on the basis of the pro- 
missory notes referred to earlier, the 
respondent was entitled to recover 
one-and-a-half times the amount of 
principal, whether by way of principal 
or interest or both under section 8(1) 
of Tamil Nadu Act 40 of 1979. It is not 
the case of the petitioner that by the 
institution of 0.S.Nos.2627 and 2626 of 
1981, the respondent was attempting to 
recover amounts from the petitioner in 
excess of what has been provided for 
under section 8(1) of Tamil Nadu Act 40 
of 1979. The limited objection of the 
petitioner was that a second suit for 
the recovery of further amounts towards 
principal and the interest under the 
promissory notes would not lie. The 
inability of the respondent to recover 
the entire amount on the promissory 
notes under the provisions of Tamil Nadu 
Act 40 of 1978 was'not on account of any 
fault of the respondent. However, with 
reference to the liability of the peti- 
tioner arising on the promissory notes 
sued upon in 0.S.Nos.1910 and 1909 of 
1978, full satisfaction thereof was 
provided statutorily by granting a 
decree with reference to one-half of the 
principal and one-half of the interest 
and by deeming the balance discharged 
or wiped out, which was subsequently 
annulled by the provisions of Tamil Nadu 
Act 40 of 1979. The statutory discharge 
or -wiping out of one-half of the 
principal and oné~half of the interest 
provided for under section 7(1)(b) of 
Tamil Nadu Act 40 of .1978 was removed 
or erased by the provisions of Tamil 
Nadu Act 40 of 1973. Particularly, 
section 23(1) of Tamil Nadu Act 40 of 
1979 made provision for the revival or 
restoration of the liability deemed to 
have been discharged under the provi- 
sions of Tamil Nadu Act 40 of 1978, as 
if that Act (Tamil Nadu Act 40 of 1978) 
was not passed. That would seen that the 
deemed discharge provided for under 
section 7(1)(b) of Tamil Nadu Act 40 of 
1979 should be deemed never, to have 
taken place at all. That in turn should 
revive the right to recover one-half of 
the principal and one-half  of^ the 


interest thereon deemed to have been 
discharged. under section 7(1)(b) off 
Tamil Nadu Act 40 of 1978. That such a 
revived or restored right could also Бе | 
enforced by excluding the time between | 
15-1-1976 and ending with the date of | 
publication of Tamil Nadu Act 40 of 1979 | 
in the Tamil Nadu Government Gazette is 
clearly established by section 34(i) of 
Tamil Nadu Act 40 of 1979. Thus, a 
consideration of the provisions of Tamil 
Nadu Acts 40 of 1978 and 40 of 19794 
clearly establishes that the deemed {$ 
discharge of the liability in respect j 
of one-half of the principal and one- | 
half of the interest under the provi- 

sions of Tamil Nadu Act 40 of 1978, was } 
not preserved under Tamil Nadu Act 40 

of 1979, but, on the contrary, the dis- | 
charge of liability under the provisions 

of Tamil Nadu Act 40 of 1978 was wiped 
out, as if Tamil Nadu Act 40 of 1978 had | 
not been passed. The right to recover | 
the entire amount due to the creditor | 
was made available to him, subject to 

the provisions of sections 7 and 8 of 
Tamii Nadu Act 40 of 1979 and the right 
of action was also saved from the bar $ 
of limitation. The statutory deemed 

discharge under Tamil Nadu Act 40 of 
1978 having been statutorily undone by | 
the provisions of Tamil Nadu Act 40 of | 
1979, whatever rights were originally 
available to the creditor were restored | 
to him protected from the bar of limita- 

tion to be enforced within the framework 

of Tamil Nadu Act 40 of 1979, 


8. It now remains to consider only two 
related aspects with reference to 
sections 8 and 16 of Tamil Nadu Act 40 
of 1979. Section 8(3) at first blush 
would appear to suggest that the debtor 
ought not to be saddled with liability 
in any sum, in excess of the amount, 
which would have been payable by him, 
if Tamil Nadu Act 40 of 1979 had not 
been passed. That provision, in my view, 
cannot be so read as to preserve the 
rights of a debtor under Tamil Nadu Act 
40 of 1978, for, that would plainly 
conflict .with sections 32(1) and 33(1) 
of Tamil Nadu Act 40 of 1979, All that 
section 8(3) provides for is that by 
reason of the application of section 
8(1) and (2) of Tamil Nadu Act 40 of 
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1979, the liability af a debtor cannot 
be increased, in excess of the amount 
that would have been payable by him, if 
the provisions of Tamil Nadu Act 40 of 
1979 were not there. To put differently, 
this provision simply means that if the 
liability of a debtor was less than 
one-and-a-half times the amount of 
principal, whether by way of principal 
or interest or both, section 8(1) or (2) 
cannot be so applied as to impose а 
further liability on the debtor upto the 
limit of one-and-a-half times the amount 
of principal. Therefore, section 8(3) 
of Tamil Nadu Act of 1979 also cannot 
be put against the respondent. The only 
other provision which may be considered 
to be applicable on the facts of this 
case is section 16 of Tamil Nadu Act 40 
of 1979, which provides for amendment 
of decrees. That section presupposes the 
Court having passed a decree for the 
repayment of a debt, in which event, on 
an application by  judgment-debtor or 
others mentioned therein .within six 
months from the date of publication of 
Tamil Nadu Act 40 of 1979 in the Tamil 
Nadu Government Gazette, the decree can 
be scaled down and amended according to 
the provisions of Tamil Nadu Act 40 of 
1979. In this case, there was no decree 
at all with reference to one-half of the 
principal amount and one-half of the 
interest in the suits O.S.Nos.1910 and 
1909 of 1978, because of the statutory 
discharge under section 7(1)(b) of Tamil 
Nadu Act 40 of 1978, as it then stood. 
Therefore, in the absence of any decree 
passed by the court with reference to 
one-haif of the claim towards principal 
and the one-half of the interest, 
section 16 of Tamil Nadu Act 40 of 1979 
cannot be held applicable to the respon- 
dent.' 

9. With reference to the claim made in 
O.S.Nos.1910 and 1909 of 1978 and the 
decrees passed therein, the position was 
that there was satisfaction of the 
liability of the petitioner to the 
respondent by statutorily providing for 
a discharge of half the liability on the 
principal and interest and by granting 
a decree in respect of the other half 
of the principal and interest. The 
result was full and complete satis- 
faction, partly statutory and partly 


through court process, to the creditor. 
The very bottom of the satisfaction 
thus afforded to the creditor by tthe 
partial statutory discharge of the debt 
was knocked out by the provisions of 
Tamil Nadu Act 40 of 1979, which had 
the effect in law of restoring the 
respondent to the position which he 
occupied prior to the application of 
the provisions of Tamil Nadu Act 40 
of 1978. In such an event, on the annul- 
ment of the statutory discharge, the 
respondent's right to recover even that 


porition of the debt was restored and 
as already seen, that claim was also 


saved from the bar of limitation under 
section 34 of Tamil Nadu Act 40 of 1979. 
Indeed, in MUTHUVEERAPPA CHETTY v. ADAI- 
KAPPA CHETTY, (1920)  I.L.R.43 Madi845: 
39 M.L.J.312«' 12 LW 240 it was held 
that the subsequent annulment or depri- 
vation of satisfaction by payment by 
a decree of court would give the 
creditor a fresh cause of action against 
the debtor and time also began to run 
from the date of annulment. In the case 
on hand, the annulment of satisfaction 
has been brought about by statute, 
namely, the provisions of Tamil Nadu 


‘Act 40 of 1979. During the period when 


the provisions of Tamil Nadu Act 40 
of 1978 were in force, the respondent 
could not have sued for the recovery 
of the entire amount, because, the 
statute, in the shape of sections 6 
and 7 of Tamil Nadu Act 40 of 1978, 
stood in his way and  statutorily 
discharged a part of the debt. That 
was removed only by the provisions of 
Tamil Nadu Act 40 of 1979 by annulling 
the statutory discharge with reference 
to a part of the debt. That charge 
rendered the debtor liable for the 
repayment of the entire amount, subject 
of course to the provisions of Tamil 
Nadu Act 40 of 1979. Looked at from 
the point of view of the provisions 
of Tamil Nadu Acts 40 of 1978 and 40 
of 1979, the right to recover one-half 
of the principal and one-half of the 
interest thereon was restored to the 
respondent by the provisions of Tamil 
Nadu Act 40 of 1979 and that claim was 
also preserved intact against the bar 
of limitation under section 34 of. Tami 
Nadu Act 40 of 1979 so that right coul 
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be enforced without in any manner being 
affected by the provisions of Tamil Nadu 
Act 40 of 1978. Precisely, that was done 
by the respondent by instituting the 
suits in O.S.Nos.2627 and 2626 of 1981. 
No exception can, therefore, be taken 
to the maintainability of the suits by 
the respondent. The first contention of 
the learned counsel for the petitioner 
cannot, therefore, be accepted. 


10. The learned counsel for the peti- 
tioner next contended that the suits 
instituted by the respondent for the 
recovery of the further amounts due from 
the petitioner would be hit by the 
provisions of Order 2, rule 2, Code of 
Civil Procedure, and, therefore, the 
respondent cannot sue for relief with 
reference to the portion of the claim. 
On the other hand, the learned counsel 
for the respondent would point out that 
having regard to the provisions of Tamil 
Nadu Act 40 of 1978, as they then stood, 
the respondent was not entitled to 
include the whole of the claim in his 
suit and there was по intentional 
relinquishment or omission to sue on the 
part of the respondent so as to disen- 
title him from recovering it subse- 
quently on the coming into force of the 
provisions of Tamil Nadu Act 40 of 1979. 
No doubt, under Order 2, rule 2, Code 
of Civll Procedure, normally, every suit 
should include the entirety of the 
claim, which a plaintiff is entitled to 
make in respect of a cause of action. 
The plaintiff may also relinquish a 
portion of his claim with a view to 
bring the suit within the jurisdiction 
of the court. But, where a plaintiff 
omits to sue or intentionally relinqui- 
shes any portion of his claim, he will 
be thereafter precluded from suing in 
respect of the portion so omitted or 
relinquished. Likewise, a person entited 
to more than one relief with reference 
to a cause of action, may sue for all 
or any of such reliefs, but if he omits 
without leave of court to sue for all 
such reliefs, he shall not afterwards 
be permitted to sue for the relief so 
omitted. At the time when the 5Чїїз in 
O.S.Nos.1910 and 1909 of 1978 меге 
instituted, the respondent was not enti- 
tled to claim the whole of the amount 


from the petitioner because the pravi- 
sions of Tamil Nadu Act 40 of 1978 did 
not permit it. He was, therefore, not 
entitled to include the shole of the 
claim. Equally, there was no volitional 
omission on the part of the respondent 
to sue for one-half of the amount and 
there was no intentional relinquishment 
either. As per the provisions of Tamil 
Nadu Act 40 of 1978, all that the 
respondent was entitled to recover 
formed the subject-matter of the suits 
0.S.Nos.1910 of 1909 of 1978 and, there- 
fore, it was not a case where the 
respondent was entitied to claim some- 
thing more, but had actually claimed 
much less or had otherwise omitted to 
sue or even intentionally relinquished 
a portion of the claim attracting the 
provisions of Order 2, rule 2, Code 
of Civil Procedure. It may not be out 
of place to point out that the right 
in respect of which relief was prayed 
for by the respondent in 0.S.Nos.2627 
and 2626 of 1981 did not exist at the 
time of the institution of 0.S.Nos.1910 
and 1909 of 1978. Under these circum- 
stances, there is no question of the 
bar under Order 2, rule 2, Code of Civil 
Procedure operating against the respon- 
dent. 

11. Lastly, the learned counsel for 
the petitioner contended that the suits 
were barred by limitation as the peti- 
tioner was an assessee under the Tamil 
Nadu Agricultural Income-tax Act, and 
therefore, the benefit of the extended 
period of limitation cannot be availed 
of by the respondent. It is not in 
dispute that if the petitioner was not 
an assessee under the Tamil Nadu Agri- 
cultural Income-tax Act, then he would 
be entitled to the benefits of Tamil 
Nadu Act 40 of 1979 so as to enable 
the respondent to take advantage of 
section 34 thereof providing for exclu- 
sion of time for filing of suits as 
proved thereunder. No evidence at all 
had been placed by the petitioner in 
support of his claim that he is an 
assessee assessed to agricultural 
Income-tax under the provisions of the 
Tamil Nadu Agricultural Income-tax Act. 
Indeed, in the course of the prior suits 
0.S.Nos.1910 and 1909 of 1978, the 
petitioner accepted the position that 


158 


he was an agriculturist entitled to the 
benefits of the Tamil Nadu Ordinance V 
of 1978, subsequently replaced by Tamil 
Nadu Act 40 of 1978 and no dispute was 


ever raised by the petitioner that he. 


was hot an agriculturist. Even in the 
course of the proceedings before the 
court below, apart from merely pleading 
that he was not an agriculturist, the 
petitioner did not place any evidence 
in support of such a plea. In the 
absence, therefore, of any material to 
substantiate his claim that the peti- 
tioner; 1з. ап assessee under the provi- 
sions" of- the Tamil Nadu Agricultural 
Income-tax..Act, he cannot be heard to 
_Contend, that he is not a debtor within 
‘the. médning. of the provisions of Tamil 
„Nadu “Aét;"40- of 1979 and, therefore, the 
pos > against "the' petitioner would be 
‘barred Бул limitation. There is no 
“dispute «that if the petitioner is not 
established to be an assessee under the 
. Tamil Nadu Agricultural Income-tax Act, 
‘,thep the respondent is entitled to claim 
' thé benefit of the extended period of 
limitation taking into account . the 
provisions of Tamil Nadu Acts 10 of 
1975, 40 of 1978 and section 34 of Tamil 
‚ Мади Act 40 of 1979, in which event, the 
suits instituted on 18.11.1981, would 
be doubtless well within time. Thus, the 
plea that the suits are barred has 
absolutely no substance. No other point 
was urged. . Consequently, the Civil 
Revision petitions fail апа аге 
dismissed with costs. One set. 
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J. Ramamoorthy, Partner, M/s. J.Rama- 
moorthy and Ramalingam Brothers, Madras. 
. Petitioner* 


/ Ve 


Corporation of Madras, represented .by 
Park-Town, Madras-3 and 
Respondents. 


‘Madras City Municipal Corporation. Act 
(Tamil Nadu Act IV of 1919), section 
285(1) - Corporation of Madras, levying 
charges for parking vehicles in the 
parking lots - Whether illegal. 


On the question whether the Corporation 
of Madras can levy charges for parking 
of vehicles in the parking lots and 
that too, at the rates now prescribed 
by the Corporation for parking of four 


wheelers, three wheelers and two 
wheelers, 
Held:- Under section 285(1) of the 


Madras ‘City Municipal’ Corporation Act 
(Tamil Nadu Act IV of 1919), the Commis- 
sioner of a Corporation. can construct 
or provide public landing places, 
halting-places, cart-stands, cattle- 
stands and cow-houses and may charge 
and levy such fees for the use of the . 
same as the Standing Committee may fix. 
The Explanation to the 
states that a cart stand shall, | 
‚ the purposes of the Act, include a stand - 
for carriages including motor vehicles - 
within the meaning of the Motor Vehicles 
Act, 1939 and animals. Thus, it is open 
to the Corporation to construct or 
provide halting places for parking of 
four wheelers, three wheelers and two 
wheelers and also levy such fees for 
the use of the same as the Standing 
Committee may fix. In fact, it is even 
open to the Commissioner, under sub-sec- 
tion (3) of section 285, to farm out 


sub-section .. 
for : 


me TD 
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the collection of such fees for any 
period not exceeding three years at a 
time, on such terms and concitions as” 


he may think fit. Under the Gity Muhici~ . 
pal Corporation Act, atl public streets; ^ 


pavemsuts and appurtenances -vest..in thu 
Corporation, Therefore the Corporation 
creates a parking lot and allows. owners 
of vehicles to park their vehicles 
therein on paymert of certain charges. 
The amount collected is not exclusively 
by way of fee for quid pro quo services 

rendered by the Corporation, but also 
by way of return for the user of its. 


property. The collection of parking fe." 


is by way of return for a vehicle Owner: 


making use of the parking lot and "net 


for anything else. The Corporation, 185 


not in the position of an insurer: “when. 


it collects a parking fee of Rs. ay. per. 


hour for allowing a. four ‘wheeler.. Or 


three wheeler or 50 paise per hour for 


a two wheeler to be parked in . the 
parking 1:6. The Corporation is, there- 
fore, under no legal obligation to 


guarantee the safety of the vehicle left 


in the parking lot merely because of its 
collection of charges for parking. 


[Paras.3 and 6] 


Cases referred to:- 


Arumugha Kone v. Palayamcottai Municipal 
Council, (1974)1 M.L.J.258;Market Vyaba- 
rigal Sangam v. Municipal Council, 
(1974) 87 L.W.697; Narayana Iyer v. Uni- 
on of India, (1977)\ M.L.J. (S.C.) 41s 
(1977)1 S.C,J.193= (1976) S.C.R. (Supp) 
486- (1976)3  S.C.C.428s A.1I.R.1976 
$.C.1986, 


Petition under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a Writ of 
Mandamus,  forbearing the respondents 
from collecting the parking fee for 
parking of the vehicle of the petitioner 
bearing Registration Nos. TMV.2617, 
PYZ.5857 and TMP.9607 in the parking 
lots mentioned by the Madras Corporation 
in the City of Madras so far as the 
petitioner is concerned. 
R.Mohan and G.Venkata Raju, for Peti- 
tioner. 


" 


" ORDER:- 


The Court made the following 


Can the Corporation of Madras 
levy charges for parking of vehicles 
in: the parking lots, and that too, at 
thé rates now prescribed by the Corpora- 
tion for parking of four wheelers, three 
wheelers and two wheelers? According 
to the petitioner, the Corporation 
cannot levy charges and even if it can, 
the. charges  presribed are arbitrary 
"and. unreasonable. Hence the petitioner 


bu has filed this, petition for the issue 


‘ of à writ of mandamus to make the Corpo- 


ration, cf Madras (the first respondent 


| hereia) forbear from collecting parking 
fee im respect of. his vehicles whenever 
· they: are, parked ïn the parking lots 
‘set "apart by the first respondent, 


$.. The: petitioner' S case, as contained 
in the affidavit sworn to by him, is 
to the following: effect: The petitioner 
is a businessman and has his place of 
business іп Godown Street, Майгаѕ-1. 
In connection with his business he is 
owning three cars. It has been his 
practice to go to his place of business 
every morning by car and then keep the 
vehicle parked in the traffic island 
behind the Flower Bazaar Police Station 
from: morning till evening. The parking 
of cars in that area does not cause 
any obstruction to the traffic passing 
along N.S.C.Bose Road, The Corporation 
had not been collecting hitherto any 
parking fee from owners of motor 
vehicles for the parking of their cars 
in the parking lots. However, for the 
first time, the Corporation introduced 
a system of priced parking in the city 
from 16.7.1984. It has notified certain 
areas as parking lots and one of the 
areas so notified is the traffic island 
behind the Flower Bazaar Police Station. 
As per the notification, there will 
be a levy of parking fee for parking 
of vehicles between 7 a.m. and 9 p.m. 
on all days except Sundays, in the 
parking lots. A fee of Rs.l/- per hour 
has been prescribed for four wheelers 
and three wheelers subject to a maximum 
of Rs.10/- per day and a fee of 50 paise 
per hour has been prescribed for two 
wheelers subject to a maximum of Rs.5/- 
per :day. In addition to the payment 
of parking fee, it is also incumbept 
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upon the owner or driver of the vehicle 
to assess the period of parking of the 
vehicle and obtain a ticket from the 
parking attendant at the time of 
parking. Before the expiry of exit time 
punched in the ticket the vehicle should 
be removed from the parking lot, failing 
which penalty of Rs.2/- per hour or part 
thereof has to be paid for four wheelers 
and three wheelers and a penalty of 
Rs.l/- per hour or part thereof has to 
be paid for the two wheelers, for the 
excess period. In spite of the collec- 
tion of parking fee, the Corporation 
does not hold itself liable for any 
theft or damage caused to the vehicle 
during the time it is parked in the 
parking lot. It is the case of the 
petitioner that the levy of parking fee 
is illegal, arbitrary and without juris- 
diction. No special benefit or privilege 
is conferred on the owners of vehicles 


in return for the collection of parking: 


fee. There are no guidelines on the 
basis of which the fee has been fixed 
and, further more, there is no correla- 
tion between the fee collected and the 
services rendered. On account of these 
factors the petitioner would say that 
the levy of parking fee is illegal and 
hence the Corporation must be restrained 
by means of a writ of mandamus from 
collecting parking fee in respect of his 
vehicles. 


3. On an examination of the matter, I 
find that the contentions of the peti- 
tioner are not sustainable other in law 
or on grounds of public policy. Under 
section 285(1) of the Madras City Muni- 
cipal Corporation Act (Tamil Nadu Act 
IV of 1919), the Commissioner of a 
Corporation can construct or provide 
public landing places, halting places, 
cart stands, cattle sheds and cow houses 
and may charge and levy such fees for 
the use of the same as the Standing 
Committee may fix. The Explanation to 
the sub-section states that a cart stand 
shall, for the purposes of the Act, 
include a stand for carriages including 
motor vehicles within the meaning of the 
Motor Vehicles Act, 1939 and animals. 
It may therefore be seen that it is open 
to the Corporation to construct or 
provide halting places for parking of 
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four wheelers, three wheelers and two 
wheelers and also levy such fees for 
the use of the same as the Standing 
Committee may fix., In fact, it is even 
open to the Commissioner, under sub-sec- 
tion (3) of section 285, to farm out 
the collection of such fees for any 
period not exceding three years at aj, 
time, on such terms and conditions as 
he may think fit. The petitioner is 
not aggrieved with the setting apart 
of parking lots by the Corporation, 
but is only aggrieved about the collec- 
tion of parking fee. According to hin, 
the parking of vehicles should be 
allowed free of charges as had been 
done hitherto and if that is not possi- 
ble, the charges ought be nominal and 
commensurate with the services rendered 
by the Corporation by way of quid pro 
quo for the collection of parking 
charges. ` 


“4. Before considering the legal aspect 


of the petitioner's contention, it has 
to be pointed out that even on grounds 
of public policy, his contention cannot 
be accepted, In big cities like Madras, 
there are only a few parking lots avail- 
able and those parking lots have to 
serve the needs of a large number of 
persons owning vehicles, The limited 
space available in the parking lots 
has to be shared in a fair and reason- 
able manner among all the owners of 
vehicles in need of parking space and 
the parking lots cannot be monopolised 
by a few persons alone and that too, 
without paying charges. If about twenty 
or thirty persons like the petitioner 
who have their business premises near 
the Flower Bazaar Police Station, park 
their motor cars and other vehicles 
in the parking lot from morning . till 
evening, the others would stand comple- 
tely deprived of the use of the parking ` 
lot even if their requirement of the 
parking lot is only for half an hour 
or one hour. One of the effective 
methods by which a monopolistic use 
of a parking lot by a few car owners 
can be prevented is, by introduction 
of a system of collecting parking char- 
ges. By reason of the introduction of 
this system, the car owners vill stop 
treating the parking lot аз their: 


=r 
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private ‘garages and keeping their 
vehicles parked from morning till night, 
Once they make a restricted use of the 
parking lot, then it goes without saying 
that other persons owning vehicles can 
also have the facility of the parking 
lot for parking their vehicles for 
limited durations. 


5 Coming, now, to the legal aspect of 
the petitioner's contention, I have 
already pointed out that under the 
Statute the Corporation has got the 
requisite power to provide halting 
places or parking places for motor 
vehicles. The argument that the parking 
fee that has been prescribed is not on 
the basis of any guidelines, but is 
arbitrary, is not tenable. It is, no 
doubt, true that no guidelines have been 
prescribed. But, under the Act, the 
Standing Committee has been empowered 
to prescribe the scale of fees, that may 
be collected for landing places, halting 
places, cart stand etc. As there is no 
Standing Committee functioning at 
present and since the Special Officer 
and the Commissioner of the Corporation 
are empowered to administer the Corpora- 
tion, it is well within their power to 
fix the rates of fee for user of the 
parking lots. The rate of levy of Rs.1/- 
for four wheelers, and three wheelers 
and 50 paise for two wheelers for every 
hour of parking, and the levy of double 
the rates for unauthorised user of the 
parking let for every hour of such user 
can, by no stretch of imagination, be 
said to be excessive. When advancing an 
argument that the levy is on the high 


side, the petitioner should also take, 
.into consideration the cost of petrol 


and deisel and the additional expenses 
he would have to incur if the Corpora- 


tion fails to provide parking lots at’ 


important places and forces the 
vehicle-owners to drive off their 
vehicles to distant places in search of 
parking space. The levy of parking fee 
at slab rates, is a well known system 
throughout the world. The additional 
levy made for overstay of the vehicles 
in the parking lot is also intended to 
prevent monopolistic use of the parking 
space by a few owners of vehicles. 
Besides, the collection of parking 
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charges at enhanced rates for periods 
of overstay, will make people conscious 
of time and instil in them a sense of 


value of time and is therefore о an 
additional reason for justifying the 
system. 


6. With reference to the argument that 
the collection of parking fee should 
be on quid pro quo basis and that the 
Services rendered by the Corporation 
on return is grossly  disproportion- 
ate to the amount of fee collected, 
the fallacy іп the contention is 
two-fold. In the first place, the levy 
of parking fee cannot be construed as 
a fee in the limited sense of being 
quid pro quo charges for the services 
rendered by the Corporation to the owner 
of a vehicle or a taxi, but it is a 
return or fee or consideration for the 
permission granted by the owner of a 
property to a third-party to make use 
of the said property. Under the City 
Municipal Corporation Act, all public 
streets, pavements and appurtenances 
vest in the Corporation. Therefore, 
when the Corporation creates a parking 
lot and allows owners of vehicles to 
park their vehicles therein on -payment 
of certain charges, the amount collected 
is not exclusively by way of fee for 
quid pro quo services rendered by the 
Corporation, but also by way of return 
for the user of its property. The law 
on the subject has been succinctly laid 
down by the Division Benches of this 
Court, to both of which I was a party. 
Vide: ARUMUGHA КОМЕ v. PALAYAMCOTTAI 
MUNICIPAL COUNCIL, (1974)1 M.L.J.258 
and MARKET VYABARIGAL SANGHM, COIMBATORE 
v. MUNICIPAL COUNCIL, COIMBATORE, (1974) 
87 L.W.697. In these cáses, the question 
was whether a Municipality was entitled 
to collect increased fees for the use 
of the stalls or shops built by it and 
let out to persons for running their 
business. While answering the question 
in the affirmative, it was pointed out 
as follows:- 


"The fee or the levy or the impost 
made under section 260(2) of the Tamil 
Nadu District Municipalities Act, 
has a peculiar characteristic in that 
it is collection made by virtue of 
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the powers in a statute, and inciden- 
tlly, it is a necessary power annexed 
to ownership of properties vested in 
the owners", 


Нейсе the argument that the levy of 
parking charges should boar relation to 
the services rendered in return by the 
Corporation is not legally sustainable. 


7. I may also dispose of another conten- 
tion at this juncture, viz. that the 
Corporation does not take the respons- 
bility of safeguarding the vehicles from 
loss or theft in spite of collecting 
parking fee. The collection of parking 
fee is by way of return for a vehicle 
owner making use of the parking lot and 
not for anything else. The Corporation 
is not in the position of an insurer 
when it collects a parking fee of Rs.1/- 
per hour for allowing a four wheeler or 
three wheeler or 50 paise per hour for 
a two wheeler to be parked in the 
parking lot. The Corporation is, there- 
fore, under no legal obligation to 
guarantee the safety of the vehicle left 
in the parking lot merely because of its 
collection of charges for parking. 


8. Lastly, I may refer to a decision of 
the Supreme Court in NARAYAN IYER v. 
UNION OF INDIA, (1977)1 $.C,J.193: 
(1977)1 M.L.J. (S.C.) 41= (1976) S.C.R. 
(Supp) 486- (1976)3 S.C.C.428- 
A.I.R.1976 5.С.1986. That was a case 
filed to challenge the revision of 
tariff rates by the Telephones Depart- 
ment. Under the Indian Telegraph Amend- 
ment Rules, 1966, the rental and call 
charges were increased by 50 per cent 
and trunk call charges by about 30 to 
35 per cent. This was challenged on the 
ground that the Telephone system is a 
public utility service and not a revenue 
earning establishment and the charges 
can be only in the nature of a fee which 
must be commensurate with the cost of 
rendering the service. The Supreme Court 
rejected the contention on three 
grounds, but, for our purpose, it is 
enough the first ground alone is refer- 
red to. The Supreme Court held that no 
one is a compelled to subscribe to a 
telephone and therefore, if a subscriber 
to a telephone enters into a contract 
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with the State, he has to pay the rates 
charged by the State, for installation. 
The same ratio will apply here also. 
No case is compelling the petitioner 
to park his vehicle in the parking lot. 
It is left to him to take his vehicle 
elsewhere and park it. But, if he wants 
to make use of the parking lot, he has 
to abide by the conditions imposed by 
the Corporation. In all such matters, 
the benefit sought to be conferred on 
the public should have prevalence over 
personal considerations and personal 
advantages. 


9. For all the aforesaid reasons, the 
petition deserves to fail and will 
accordingly stand dismissed. 


R.S. | | ----- Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- V.Ratnam, J. 


*C.R.P.No.428 of 1984. 8th January,1985. 


H.V.Panchapagesan Petitioner* 
Ve 
K Swaminathan Respondent. 


(A) Civil Procedure Code (V of 1908), 
section 11 - Principles of res judicata 
- Applicability - Erroneous decision 
by Court on mixed question of law and 
fact - Binding character of the decision 
in subsequent proceedings inter- 
partes, 


(B) Tamil Nadu City Tenants' Protection 
Act (V of 1908), section 9 - Fixation 
of price of the demarcated area of land 
sold to tenant - Subsequent decision 
laying down different principles for 
determining the price - Whether hit 
by the . principles of res judicata, 
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In a suit for ejectment the defendant 
claimed the benefit of section 9 of the 
Tamil Nadu City Tenants' Protection Act. 
The Commissioner appointed to determine 
the minimum extent of land to he 
conveyed to the tenant fixed the area 
and demarcated the same. The plaintiff 
applied for deiivery of the remaining 
portion and obtained delivery. The 
defendant applied for directing the 
plaintiff to execute a sale deed 
conveying the demarcated area to him at 
the. price fixed . by the Court in 
C.R.P.2954/74 on 6th August, 1975 which 
had questioned the determination as to 
the extent of the land required by the 
defendant as well as the price fixed by 
the lower appellate Court. Thereupon the 
plaintiff applied to the Court for 
re-fixation of the price in the light 
of a subsequent decision of the High 
Court in ARASAN CHETTIAR v. NARASIMHULU, 
(1980)2 M.L.J.303 rendered on 5.2.1980. 


Held:- In considering the question of 
res judicata, the court is not concerned 
with the correctness or otherwise of the 
judgment rendered earlier. A finding 
rendered on a fact in issue by a 
competent court in earlier proceedings 
should be regarded as having been 
finally decided in a subsequent litiga- 
tion raising the same issue between the 


‚ ваше parties. Even if a mixed question 


of fact and law had been determined 
between the same parties, that may not 
also be questioned in the subsequent 
proceedings. Where the decision is on 
a question of law, namely, interpreta- 
tion of a statute, that would aiso 
operate as res judicata in a subsequent 
proceeding between the same parties 
where the cause’ of action is also the 
same, In this.case, the extent of the 
land as well as its price were the 
subject-matter of the earlier proceed- 
ings and the courts which decided those 
questions 
them, The questions decided were essen- 
tially factual. Even on the basis that 
something turned upon the interpretation 
of the words, "the date of the order", 
the questions decided earlier by the 
courts would be mixed questions of law 
and fact. F [Para.4] 


- Such a mixed question of law and fact 


had jurisdiction to decide. 


determined in the earlier proceedings 
between the same parties may not, for 
the reason that it had been decided 
in an eartier proceeding, again be 
questioned. A final binding adjudication 
inter-partes on a mixed question of 
fact as well as law, will not in any 
manner be affected by any subsequent 
decision not accepting the principle 
laid down in the former decision. (Vide. 
sadhu Charan v. H.Naik, A.I.R.1964 Ori. 
121. The correctness or otherwise of 
a decision viewed in the light of a 
Subsequent decision has really no bear- 
ing upon the. question whether it would 
operate as res judicata.or not. All that 
is necessary to be established is that 
the matter was directly. and substantia- 
lly in issue in the former proceeding 
and that it had also been heard and 
finally decided. If the binding char- 
acter of a decision is made to fluctuate 
with every change in the current of^ 
authority, the court machinery would 
be reduced to one for unsettling the 
rights rather than giving effect to 
rights already ascertained. Under those 
circumstances the lower appellate court 
was right in its conclusion that the 
prior adjudication in C.R.P.No.2954 
of 1974 operated as res judicata and 
would preclude the petitioner from 
contending that a re-determination or 
re-fixation of the price should be made 


contrary to the earlier adjudication. 
[Para.4] 
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S.C.R.830: A.I.R.1971 5.С.2355. 

Petition under section 115 of Act V 
of 1908, praying the' High Court to 


a 
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revise the order of the City Civil 
Court, (IX Addl) Madras, dated 8.8.1983 
and made in C.M.A.No.238/82 I.A.No.3952 
of 1982 in 0.S.No.1382 of 1962 City 
Civil Court (IV Asst.) Madras. 
K.N.Balasubramanian, for Miss.K.Kusam 
Kumari, for Petitioner. 


S.Parthasarathy for M/s. P.V.Bakthavat- 
salam and P.Gunaraj, for Respondent. 


The Court made the following 


ORDER:- The plaintiff іп 0.5.No.1382 
of 1962 on the file of the, IV Assistant 
Judge, City Civil. Court, 
the petitioner in the Civil Revision 
Petition. The property in dispute bears 
door No.12, Doraisami Road, Майгаѕ.17. 
In 0.S.No.1382 of 1962, the petitioner 
prayed for a decree in ejectment against 
the respondent herein on the ground 
that he was only a licensee and that 
the licence in his favour had also been 
duly terminated. In the course of that 
suit, the respondent herein put forth 
the claim that he was a lessee and that 
he was also entitled to the benefits 
of section 9 of the Tamil Nadu City 
Tenants’ Protection Act (hereinafter 
referred to as 'the Act'). Consistent 
with the claim so made, the respondent 
herein filed 1.A.No.2553 of 1962 claim- 
ing that he is éntitled to purchase 
the site under section 9 of the Act 
for the value to be fixed by Court. 
On 28.9.1964, the learned IV Assistant 
Judge, City Civil. Court, Madras 
negatived the claim of the respondent 
that he is a lessee in possession 
entitled to the benefits of the Act 
and accepting the case of the peti- 
tioner, granted a decree for recovery 
of possession against the respondent. 
Consequent to the finding arrived at 
in the suit, the application filed by 
the respondent under section 9 of the 
Act stood dismissed. Aggrieved by the 
decree granted,in favour of the peti- 
tioner herein in 0O0.8.No.1382 of 1962 
and the dismissal of the application 
in I.A.No.2553 of 1962, the respondent 
herein preferred an appeal in A.S.No.324 
of 1964 and 0.M.A.No.61 of 1964 respect- 
ively to the Additional Judge, City 


Madras, is: 
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Civil Court, Madras. By judgment dated 
24.3.1965, both the appeals were allowed 
on the finding that the transaction 
under which the respondent came into 
possession of the property was a lease 
and that he would be entitled to the 
benefits of section 9 of the Act and 
the suit as well as the application 
were remitted to the trial Court fo 

fresh disposal in the. light of the 
observations contained in the judgment. 
A direction was given that the minimum 
extent of land should first be deter- 
mined and then the price thereof should 
be ascertained and the manner of payment 
of the price should also be indicated. 
Against the remit orders in A.S.No.324 
of .1964 and C.M.A.No.81 of 1964, the 
petitioner preferred C.M.A.No.165 of 
1965 and C.R.P.No.1885 of 1965 respect- 
ively to this Court and by judgment 
dated 11.2.1971, the remit order was 
upheld on the view that the transaction 
was a lease and that the benefits of 
the provisions of the Act could Фе 
invoked by the respondent. When the 
matter went back, the respondent herein 


‘filed І.А.Мо.12772 of 1971 for the 


appointment of a Commissioner to deter- 
mine the minimum extent as well as the 
price. After holding an enquiry, it 
was reported by the Advocate-Commis- 
sioner that the entire extent under 
the occupation of the respondent, паше- 
ly, 2,381 square feet would be necessary 
for his convenient enjoyment and that 
the price thereof has to fixed at 
Rs.18,000/- per ground, taking into 
account the price during the period 
of three years prior to 15.3.1971, on 
which date the Commissioner was appoin- 
ted, which date, according to the Commi- 
ssioner, was the relevant date for the 
determination of the value. When the 
matter came up again before Court for 
a consideration of the extent as well 
as the price, on 29.4.1972, the learned 
IV Assistant Judge, City Civil Court, 
Madras, accepted the conclusion of the 
Commissioner that the respondent 
requires the entire extent under his 
occupation, namely, 2,381 square feet 
for his convenient enjoyment. However, 
considering the basis for the fixation 
of the price adopted by the Commis- 
sioner, the learned Judge found that 


= 
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three years immediately preceding the 
date of the order can only relate to 
the date 24.3.1965, when it was decided 
that the respondent was entitled to 
the benefits of the Act and that taking 
that into account, the value can be 
fixed at Rs.10,000/- per ground for 
the area of 2,381 square feet leased 
out to the respondent he should рау 
Rs.9,920/-. A direction was also given 
that the respondent should pay that 
amount within four months from 
29.4.1972. The respondent deposited 
a sum of Rs.10,050/- into Court on 
26.8.1972. Against the fixation of the 
extent and the determination of the 
price so 'made, the petitioner herein 
preferred A.S.No.230 of 1972 before 
the, First Additional Judge, City Civil 
Court, Madras. Ву judgment dated 
29.12.1973, the appeal was dismissed, 
confirming the order dated 29.4.1972 
passed in I.A.No.12772 of 1971 to the 
effect that the entire extent of 2,381 
square feet would be required for the 
convenient enjoyment of the respondent 
and fixing the price thereof at 
Rs.10,0C2/- per ground. Thereupon, the 
petitioner preferred C.R.P.2954 of 1974 
before this Court questioning the corre- 
ctness of the determination of the 
extent of the land as well as its price. 
On 6.8.1975, Ramaprasada Rao, J. (as 
he then was) allowed the Civil Revision 
Petition in part holding that the mini- 
mum extent of the land required by the 
respondent would be of an extent of 
48 feet on the Troad side with the 
north-south depth upto the limit of 
the bath-room show in the sketch and 
a line from east to west in continuation 
thereof as indicated in the sketch which 
was made part of the record and that 
extent should be sold by the petitioner 
to the respondent at the price fixed 
by the Courts below. The judgment so 
rendered in reported by Panchapagesan 
ve Swaminathan, (1976)1 М.1.7.338: 


A.I.R.1976 | Mad.254. The respondent 


herein filed a Special Leave Petition. 


in S.L.P.No.508 of 1976 before the 
Supreme Court seeking its interference 
to hold that the entire extent of 2,381 
Square feet was the minimum extent 
required for the convenient enjoyment 
of the respondent. However, by order 
dated 20-2-1976, the Supreme Court 


L 


dismissed that application. Thereafter, 
the petitioner filed in I.A.No.1995 
of 1977 in 0.S.No.1382 of 1962 for 
demarcation of the area as per the order 
of this Court in C.R.P.No.2954 of 1974 
and though it was opposed by the respon- 
dent, by an order dated 11.1.1979 the 
application was allowed and the area 
was, demarcated as APOR. Thereupon, the 
petitioner filed R.P.No.2733 of 1973, 
praying for the delivery of possession 
of the area not subject to the provi- 
sions of the Act and Љу an order dated 
16.7.1980, the respondent was directed 
to deliver to the petitioner possession 
of the area which the petitioner was 
not obliged to convey to the respondent 
and the petitioner also took delivery 
of that portion on 22.4.1982. Against 
that order for delivery of excess land, 
the respondent herein filed  C.R.P. 

No.2115 of 1980, which was dismissed 
by me on 26.9.1980. Against the order 
demarcating the area as directed by 
this Court in C.R.P.No.2954 of 1974, 
the respondent therein preferred C.R.P. 

No.2910 of 1980, and that was also 
dismissed by me on 10.4.1981. Despite 
these proceedings, the, respondent did 
not succeed in obtaining a conveyance 
of the .demarcated portion as per the 
order of this Court in C.R.P.No.2954 
of 1974. Therefore, the respondent filed 
I.A.No.3952 of 1982 requesting the Court 
to direct the petitioner herein to 
execute a sale deed in his favour in 
respect of the extent demarcated as 
APOR. Meanwhile, on 5.2.1980, a Division 
Bench of this Court, interpreting the 
scope and applicability of section 9 
of the Act, laid down that the Court 
must first decide the extent of the 
land necessary for the convenient enjoy- 
ment of the tenant and after having 
So determined the extent of the land, 
the court shall proceed to fix the price 
of the land and this decision is report- 
ed in Arasan Chettiar у.  Narasimhulu 
Naidu's Estate Trust, (1980)II  M.L.J. 

303: I.L.R. (1980)3 Mad.13: A.I.R.1980 
Mad.305. Encouraged by this decision, 
the petitioner raised the objection 
that the final determination of the 
demarcated area was done in the court 
in I.4.No.1995 of 1977 on 11.1.1979 
and the market value has to be re-deter- 


mined on the basis of the prevailing 
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price in 1979 and that the deposit made 
by the respondent on the basis of the 
prior fixation of the price had no rele- 
vance. The learned IV Assistant Judge, 
City Civil Court, Madras, took the view 
that the relevant date for determining 
the price of land should be taken as 
6.8.1975, when C.R.P.No.2954 of 1974 
was disposed of and, therefore, there 
Should be a re-determination of the 
price of the land in view of the deci- 
Sion in Агаѕап. Chettiar v.  Narasimhulu 
Naidu's Estate Trust, (1980) 2  M.L.J. 
203 . A finding was also rendered to 
the effect that the earlier decision 
of this court in Panchapsgesan v. Swami- 
nathan, (1976)I M.L.J.338 will not sepa- 
rate as res judicata. On these conclu- 
Sions, the application filed by the 
respondent herein, was dismissed. Aggri- 
eved by this, the respondent herein 
preferred an appeal іп  C.M.A.No.238 
of 1982 before the Second Additional 
Judge, City Civil Court, Madras. The 
petitioner herein filed a Memorandum 
of Cross-Objections contending that 
the material dates would be 20.2.1978, 
10.4.1981 and 23.2.1982. The learned 
Second Additional Judge, City Civil 
Court, Madras, on a consideration of 
the scope and effect of the prior 
adjudications inter-partes, found that 
all the questions relating to the extent 
of the land as well as its price had 
been conclusively settled and ad judi- 
cated upon by the decision of this Court 
in C.R.P.No.2954 of 1974 and that the 
decision of the Division Bench in Arasan 
Chettiar v. Narasimhulu Naidu's Estate 
Trust, (1980) 2 M.L.J.303 would not 
affect the rights so determined. A find- 
ing was also given to the effect that 
the decision in C.R.P.No.2954 of 1974 
will operate as res judicata. Finally, 
the learned Judge -concluded that no 
ground had been made but for a re-asse- 
ssment of the price of the land and 
that there is no necessity to substitute 
any other date as the relevant date 
of arriving at the value, In the result, 
the appeal was allowed and further steps 
were directed to be taken by the trial 
` court for the execution of a conveyance 
by the petitioner in favour of the 
respondent with respect to the land 
APOR marked in the Commissioner's plan 


'C.162: 
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Exhibit C-l, It is the correctness of 
this order that is challenged in this 
Civil Revision Petition. 


4. The learned counsel for the peti- 
tioner contended relying upon Arasan 
Chettiar v. Narasimhulu Naidu's Estate 
Trust, (1980) 2 M.L.J.303 , that the 
determination of the minimum extent 
of the land for convenient enjoyment 
has to be first done and only then, 
the Court will haye jurisdiction to 
proceed to fix the price of the land 
and this method of dealing with an 
application under section 9 of the Act 
in the several stages indicated therein 
has also been approved of by tlie Supreme 
Court in New Theatres (Carnatic 
Talkies) Ltd. v. N.Vajrapeni, (1984)1 

КСЈ.91: А.І.В.1984 S.C.1 and, therefore, 
at the time when the court “passed the 
order in C.R.P.No.2954 of 1974 deter- 
mining both- the extent of the land as 
well as its price, it had really no 
jurisdiction to fix the price and an 
erroneous decision of the court thus 
rendered with reference to the fixation 
of the price without jurisdiction cannot 
be deemed to have finally determined 
that question so as to operate as 
res judicata. Support for this was 
sought to be drawn from the decision 
in Jai Singh Jairam Туарі у, Manan 
Chand, (1980)2 S.C.J.100: (1980)3 S.C. 

(1980)2 R.C.J.159:  A.T.R.1950 
S.C.1201. In answer to this contention, 
the learned counsel for the respondent 
submitted that it is not as if the Court 
had no jurisdiction at all to decide 
the questions regarding the extent as 
well as the prices, but that it had 
proceeded to exercise the jurisdiction, 
which it had, to adjudicate on those 
matters one after another, though by 
the same order, and that cannot be 
equated to a case of assumption of 
jurisdiction by a Court which it did 
not otherwise have and the exercise 
thereof, resulting in an erroneous 
decision, not operating as res judicata. 
The learned counsel also brought to 


the notice of the Court the decision 


in Sadhu Charan v. H.Naik, (A.I.R.1964 
Orissa 1212) to contend that the princi- 
ple of res judicata cannot in any manner 
be affected by any subsequent decision 


ъ 
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rendered therefore, the petitioner 
cannot be heard to contend on the basis 
of the decision in Arasan Chettiar v. 
Narasimhulu Naidu's Estate Trust, (1980 
2 M.L.J.303) that there was an exercise 
of jurisdiction by the Court while 
deciding the extent as well as the 
price, which it did not otherwise 
possess, Attention was also drawn by 
the learned counsel to Muragesa Achari 
v. Chandra Bai and another, (C.R.P.No. 
1845 of 1966, dated 23.8.1968) to 
contend that though the drafting of 
section 9(1)(b) of the Act is not very 
happy, it would be impossible \for a 
Court to construe the words, "the date 
of the order" as applying to an order 
to be passed by the Court fixing the 
price and determining the period within 
which the tenant must pay, as this date 
would be unknown. to the parties when 
they lead evidence and would also be 
strictly a date only in future. It was, 
therefore, contended that "the date 
of the order" can have relevance only 
to the order under section 9(1)(a) of 
the Act: holding that the tenant is 
entitled to the benefits of section 
9 of the Act and viewed in that manner, 
no exception’ could be taken to the order 
passed by: this court іп CyR.P.No.2954 
of 1974 fixing the minimum extent of 
the land and its price as well, as on 
24.3.1965, when-it was first held that 
the respondent was entitled to claim 
the benefits of thé Act. 


3. No doubt, there had earlier been 
some confusion regarding the interpreta- 
tion and scope of section 9 of the' Act. 
But the several stages and the manner 


in which such an application under 
section 9 of the Act has to be dealt 
with by Courts have been clearly 
indicated іп the decision of the 


Devision Bench in Arasan Chettiar v. 
Narasimhulu Naidu's Estate Trust, (1980 

II M.L.J.303). The first stage is to 
ascertain whether the application filed 
by a tenant under section 9 of the Act 
claiming benefits thereunder is 
maintainable. The second stage is 
reached after an affirmative decision 


in favour of the tenant is arrived at 


regarding the maintainability of the 
application claiming benefits under 
the Act as a tenant. In that stage, 


the court must decide upon the minimum 
extent of the land necessary for the 
convenient enjoyment of the tenant and 
that can be only by an order of court 
and that would be relvant date for the 
purpose of fixing the price mentioned 
in section 9(1)(b) of the Act. If such 
an order is challenged, "the date of 
the order" contemplated will be the 
date of the order of the appellate or 
revisional Court, as the case may be. 
Next comes the question of fixing the 
price of the land. Thereafter, the 
further stages, in which the application 
under section 9 of the Act haa to be 
dealt with, follow. This method of 
dealing with or disposing of the appli- 
cation under section 9 of the Act, even 
according to the learned counsel for 
the petitioner has been accepted by 
the Supreme Court also in New Theatres 
(Carnatic Talkies) Ltd. v. N.Vajrapani, 
A.I.R.1984 S.C.1. Thus, the several 
stages. and steps have been clearly 
indicated in the decision of the 
Division Bench referred to above, In 
this case, from the narration of the 
several prior proceedings that have 
taken place between the parties, it 
is seen that on 24.3.1965, the respon- 
dent was held entitled to claim the 
benefits of the Act and the minimum 
extent was finally fixed by this Court 
in C.R.P.No.2954 of 1974 on 6.8.1975, 
when the price fixed by the Courts below 
was also affaired by this Court. Though, 
as per the decision of the Division 
Bench referred to above, it is necessary 
first to decide the minimum extent of 
the land and thereafter the price, yet, 
in this case, it is seen that the price 
as fixed by the trial court had been 
accepted right through and .there had 
been a variation in the extent in that 
the claim of the respondent was restric- 
ted to the portion APQR as against the 
entire extent of 2,381 square feet 
stated by the respondent to be minimum 
extent required for his convenient 
enjoyment. Undoubtedly, this Court had, 
while dealing with C.R.P. No.2954 of 
1974, the jurisdiction under section 
9 of the Act for all or any of the 
purposes enumerated thereunder. It may 
be that while dealing with the claim 
of the respondent this court had not 


adhered at the time of disposing of ® 
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C,R.P.No.2954 of 1974 to the several 
stages pointed out in the decision in 
Arasan Chettiar v. Narasimhulu Naidu's 


Estate Trust, (1980) 2 M.L.J.303 . But 


that would not render the decision given 
in C.R.P.No.2954 of 1974, while it fixed 
the price as well as the minimum extent, 
as one lacking in jurisdiction. At best, 
it may be said that instead of exer- 
cising the jurisdiction with reference 
to the ascertainment of the’ minimum 
extent of the land and the price thereof 
in stages, it had proceeded to exercise 
the jurisdiction at the same time or 
at one stroke. But that is not the same 
as clutching at jurisdiction or assuming 
jurisdiction, which the court did not 
have, so as to render the adjudication 
itself of no consequence or not to 
operate as res judicata. Clearly in 
this case,,while exercising jurisdiction 
which the court had for the purposes 
of considering an application under 
section 9 of the Act, the Court had 
considered not only the extent, but 
also the price. At best it may amount 
to only.a case of exercise of jurisdic- 
tion not in conformity with (1980) 2 
M.L.J.303 , but not total lack of it. 
The decision in Jai Singh Jairam Tyagi 
v. Manan Chand,  A.I.R.1980 5.С.1201 
relied on by the learned counsel for 
the petitioner does not, in my view, 
assist him In that case, it was argued 
that the decision of the executing Court 
declaring the reliance was placed upon 
the decision of the Supreme Court in 
Mathura Prasad Sarjoo Jaiswal v. Dossi- 
bai N.B.Jeejebhoy, (1970)2 S.C.J.685: 
(1970) R.C.J.1091: (1970)3 S.C.R.830: 
A.I.R.1971 S.C.2355:  A.I.R.1971 S.C. 
2359, The Supreme Court repelled this 
contention stating that the executing 
Court, in the face of the' provisions 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, had no 
jurisdiction to execute the decree, 
which defect was subsequently removed 
and that, therefore, it cannot be said 
that the earlier adjudication in execu- 
tion proceedings operated as res judi- 
cata, This decision has no application 
to the present case, for, as pointed 
out earlier, the Court had the jurisdi- 
ction to deal with the application under 
section 9 of the Act and had also exer- 
cised such jurisdiction. It may be 
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that the decision arrived at by the 
exercise of such jurisdiction was 
contrary to the decision of the subse- 
quent Division Bench, but that is not 
a ground for holding that an erroneous 
decision was arrived at by an assumption 
of jurisdiction which the Court did 
not have. Under those circumstances, 
the decision of the Supreme Court in 
Jai Singh Jairam Tyagi v. Manan Chand, 
A.1.R.1980 5.С.1201 cannot advance the 
case of the petitioner. The decision 
in New Theatres (Carnatic Talkies) Ltd. 
v. N.Vajapani, A.I.R.1984  S.C.l also 
does not lend any support to the 


contention of the learned counsel for 
the petitioner. There also, an order 


had been passed under section 9 of the 
Act for the sale of the site holding 
that the tenant was entitled to purchase 
the site on payment of the full market 
value current on that date. A,further 
direction was also given to the trial 
Court to appoint a Commissioner to fix 
the value of the site and after that 
order was so made and the matters were 
pending, the principal Act was amended. 
The pending proceedings had, therefore, 
to be subjected to the operation of 


the amended 'statute and the order 
originally passed for . sale of the 
property on payment of the current 


market value had to be aborted necessi- 
tating the taking of fresh proceedings 
in order to give a disposal to the same. 
Such is not the situation in this case, 
and, therefore, there is no question 
of the fixation of the price being 
considered afresh. 


4. It is, however, seen even from the 
principles laid down in the decision 
relied on by the learned counsel for 
the petitioner that in considering the 
question of res judicata, the Court 
is not concerned with the correctness 
or otherwise of the judgment rendered 
earlier. A finding rendered on a fact 
in issue by the competent court in 
earlier proceedings should be regarded 
as having been finally decided in a 
subsequent litigation raising the same 
issue between the same parties. Even 
if a mixed question of fact and law 
had been determined between the same 
parties, that may not also be questioned 
in the subsequent proceedings. Where 
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the decision is on a question of law, 
namely, interpretation of а statute, 
that would also operate as res judicata 

is а subsequent proceedings between 
the same parties where the cause of 
action is also the same. In this case, 
the extent of the land as well as its 
price were the subject-matter of the 
earlier proceedings and the Courts which 
decided these question had jurisdiction 
to decide them. The questions decided 
were essentially factual. Even on the 
basis that something turned upon the 
interpretation of the words "the date 
of the order", the questions decided 
earlier’ by the Courts would be mixed 
questions of law and fact and as pointed 
out by the Supreme Court in Mathura 
Prasad  Sarjoo  Jaiseal у. Dossibai 
N.B.Jeejabhoy, A.I.R.1971 S.C.2355 such 
a mixed question of law and fact deter- 
mined in the earlier proceedings between 
the same parties may not, for the reason 


|that it had been decided in an earlier 


proceeding, again be questioned in the 
subsequent proceedings between the same 
parties. In the decision in  Panchapa- 
kesan v. Swaminathan, (1976) I M.L.J. 

338 , Ramaprasada Rao, J. (as he then 
was) has affirmed the decision of the 
courts below and found that 24.3.1965 
is the relevant date, as the respondent 
was first held entitled to claim the 
benefits of the Act then. Even on the 
assumption that it was an erroneous 
decision, the parties should be held 
to be bound by the same. The circum- 
stance that the decision of Ramaprasada 
Rao, J. (as he then was) in Panchapake- 
san v. Swaminathan, (1976) I M.L.J.338 , 
was not accepted by the Division Bench 
in Arasan Chettiar v. ;Narasimhulu 
Naidu's Estate Trust, (1980) 2  M.L.J. 
303 would not enable the petitioner 
to contend that on that“ account, it 
ceases to operate as res judicata. 
A final binding adjudication inter-part- 
es on a mixed question of fact as well 
as law, as we have in this case, will 
not in any manner be affected by any 
subsequent decision not accepting the 
principle laid down in .the former 
E.Naik; 
A.I.R. 1964 Orissa 121). The correctness 
or otherwise of a decision viewed in 
the light of a subsequent decision has 


M.L.J.22 


really no bearing upon the question 
whether it could operate as res judicata 
or not. All that is necessary to be 
established is that the matter was; 
directly and substantially in issue 
in the former proceeding and that it 
had also been heard and finally decided. 
To accept the stand of the petitioner 
that by reason of the decision in Arasan 
Chettiar v. Narasimhulu Naidu's Estate 


Trust, (1980) 2 M.L.J.303 , the prior 
decision in Panchapakesan v.  Swamina- 
than, (1976) I M.L.J.338 would not 
operate as res judicata, is to undo 


and alter the rights of parties settled 
by an adjudication of a Court of 
competent jurisdiction. If the binding 
character of a decision is made to 


fluctuate with every change іп the 
current of authority, the Court machi- 
nery would be reduced to one for 


unsettling the rights rather than giving 
effect to rights already ascertained. 
Under these circumstances, the lower 
appellate court was right in its 
conclusion that the prior adjudication 
in C.R.P.No.2954 of 1974 operates as 
res judicata and would preclude the 
petitioner from contending that a 
re-determination or re-fixation of the 
price should be made contrary to the 
earlier adjudication. In view of this, 
it is really unnecessary to consider 
any other question. Consequently, the 
order of the lower appellate Court is 
confirmed and the Civil Revision Peti- 
tion is dismissed. There will be, 
however, no order as to costs. 


R.S. Petition dismissed. 
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IN THE SIGH COURT CF JUDICATURE AT 
MADRAS, 


Present:- S.Natarajan, J. 


*W.M.P.Nos.1538, 3021, 4029, 5756 etc 
of 1984 in W.P.Nos.986, 1994, 2642, 
3697 etc of 1984. 10th August, 1984. 


R.Venkatesan and others Petitioners* 


Ve 
The Chief Conservator of Forests, 
Madras-6 and cthers 


Tamil Nadu Forest Subordinate Service 
Rules, Rule 5, clause (vi) - Foresters 
temporarily promoted as Rangers - Orders 
of reversion passed -~ Writ petition 
challenging the orders - Interim stay 
of operation of the orders granted - 
Revision Petition to vacate the stay. 


-Foresters temporarily promoted as 
Rangers filed writ petitions impugning 
the orders of reversion Interim stay 
had been granted. The direct recruits 
concerned wanted the stay to be vacated. 


Held:- Under the Tamil Nadu Forest 
Subordinate Service Rules, . the posts 
of Rangers have to be filled up from 
four sources viz. 

(1) Forest apprentices; 

(2) Foresters trained in Rangers college 
run by the Government of India, 
(3) Foresters trained by the 
Forestry Training Centre and 

(4) Members of the Madras Ministerial 
Service in the Forest Department who 
have been suitably trained. 


State 


The Rules prescribe a quota for each 


of the four sources, viz, 50 per cent 
for forest apprentices, 25 per cent 
and 20 per cent respectively for 


foresters trained in the Central and 
State training institutions and 5 per 
cent for the members of the Ministerial 
service. [Para.2] 


There are only 208 permanent vacancies 
for the posts of Rangers. Besides, there 
were 319 temporary posts. The combined 
total comes to 527. The  forestors 
trained in the State Trading Institution 
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can be posted as rangers only for 105 
posts; there are actually 376 promotees 
now. There is no justification in law 
to accept the contention of the promo- 
tees that only 104 forest apprentices 
can be posted as Rangers. [Para.6] 


Apart from the injustice to the forest 
apprentices, the interests of the State 
also require the posting of all the 
forest apprentices as rangers. If only 
104 forest apprentices are posted as 
rangers and the remaining are posted 
as forestors, they will be drawing a 
higher pay but rendering service in 
lesser posts. Theré will, therefore 
be unnecessary wantage of public funds. 
[Para.7] 


Petitions praying that in the circum- 
stances stated therein and in the 
respective affidavits filed with 
W.P.Nos.986, 2642, 3697, 4072 апі 4073 
of 1984, on the file of the High Court, 
the High Court, will be pleased to stay 
the operation (1) of order of the Second 
respondnet in W.M.P.Nos.3021, 4029/84 
and of the respondents (in W.M.P.Nos. 
5756, 6396 and 6397 of 1984) in his 
proceedings in Ref.Nos.B.2/101430/83-16, 
dt. 15.11.83; (2) B2/101430/83-48, dt. 
12.1.84; .(3)  B2/101430/83-44, dt, 
6.1.84; (4) B2/101430/83, Dt. 20.11.83 
and (5) B3/119126/83-1, dated 28.11.83 
respectively pending W.P.Nos.1994, 2642. 
3697, 4072 and 4073 of 1984 presented 
to this Court under Article 226 of the 
Constitution of India to issue a writ 
of Certiorarified Mandamus calling for 
the records relating to the order of 
the second respondent in his proceed- 
ings (1)  Ref.No.B2/101430/83-16 dt. 
15.11.83; (2)  B2/101430/83-40, dt, 
12.1.84; (3) B2/101430/83-44, dt.6.1.84; 
(4)  B2/101430/83-16  dt.20.11.83 and 
28.11.1983 
respectively and quash the same as null 


„and void and directing (1) the respon- 


dents 1 to 3 to regularise the services 
of the petitioner in the category of 
Forest Ranger (in W.P.1994/84). (2) 
the respondents not to revert the peti- 
tioner from the post of Forest Ranger 
to the Post of Forestor in the Depart- 
ment of Forests in order to retain the 
surplus Forest Apprentices - appointed 
as Rangers, recruited in excess of 50% 
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ratio rule which is violative of Rules 
2 and 9(a) of the Tamil Nadu Forest 
Subordinate Special Rules, (in W.P.Nos. 
2642, 3697, 4072, 4073/84). 


W.M.P.Nos.10616 10620, 10622 10624 


and 10626/84. :- 


Petitions presented to this Court to 
vacate the interim.stay granted in and 
by orders of this Court dated 5.3.84, 
14.3.84, 6.4.84 and 16.4.84, and made 
in W.M.P.Nos.3021, 4029, 5756, · 6396 
and 6397 of 1984 respectively afofesaid. 


P.Chidambaram, for C.Johnson, V.P.Raman, 
R.Gandhi, N.Ganapathy, V.Anandara jus 
for Petitioners. 


. The Advocate-General, assisted by K.R. 
Natarajan, Govt. Advocate, for Respon- 
dents. 


The Court made the following 


ORDER:- There is a wrangle between 
Forest Apprentices (direct: recruits) 
and’ Foresters (Promotees) about the 
manner in which the posts of Forest 
Rangers are to be filled. Foresters 
who have been temporarily promoted as 
Rangers have filed the writ petitions 
to impugn the orders of reversion passed 
against them. Interim stay has 
granted, and now, the direct recruits 


want the stay to be vacated. 


2. Under the Tamil Nadu Forest Subordi- 
nate Service Rules (hereinafter referred 
to as the Rules), the posts of Rangers 
have to be filled up from four sources 
viz. 

(i) Forest apprentices; 

(ii) Foresters trained іп  Rangers' 
College run by the Government of India, 
(iii) Foresters trained by the State 
Forestry Training Centre and 

(iv) Members -of the Madras Ministerial 
Service in the Forest Department who 
have been suitably trained. 

The rules prescribe a quota for each 
of the four sources, viz. 50 per cent 
for Forest apprentices, 25 per cent 
and 20 per cent respectively for 
foresters trained in the Central and 


been - 


State training institutions and 5 per 
cent for the members of the Ministerial 
service. 


3. There are only 208 permanent vacan- 


cies for the posts of rangers. Besides, 
there are 319 temporary posts. The 
combined total comes to 527, 


4.. There are 219 forest apprentices 
waiting for appointment. The contention 
of the promotees is that only 104 forest 
apprentices can be appointed as rangers, 
because the number of permanent posts 
is only 208. On the other hand, the 
contention of the forest apprentices 
is that the total number of posts, 
permanent and temporary, now existing, 
is 527 and 50 per cent of that would 
come to- 263, and therefore, all the 
219 forest apprentices can be posted 
without any difficulty. 


5. In support of their contention, the 
promotees place reliance on clause (vi) 
of Rule 5 which reads as follows: 


"When no officiating or substantive 

vacancy in the category of rangers 

exists, forest apprentices who have 

satisfactorily completed their proba- 

tion shall, until any vacancy arises, 
- be appointed as foresters." 


According to the promotees, the 50 per 
cent quota available to forest appren- 
tices would have reference only to: the 
substantive posts and not temporary 
posts. The contention of the promotees 
cannot be accepted for the following 
reasons: 


(1) No doubt, clause (vi) does not refer 
to temporary posts, but only officiating 
or substantive vacancies. There is no 
warrant for holding that forest appren- 
tices who have a 50 per cent quota 
should be posted as rangers only against 
substantive vacancies, but the promotees 
from the cadre of foresters, who have 
only 25 and 20 per cent quotas of reser- 
vation respectively, should have no 
such restriction and be posted as 
rangers to the detriment of the forest 
apprentices. The percentage rule has 
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to be applied with reference te all 
the posts, viz. officiating or substan- 
tive vacancis or temporary posts. 

(2)The prouotees would say that forest 


apprentices who are not posted as 
rangers would not suffer any loss 
because they sra entitled as per the 


rules to be nested as foresters till 
such time permanent vacancies occur. 
The same rule vouid govern the promotees 
also because, оц reversion, they too 
would hold their substantive posts of 
foresters end draw the salary and allow- 
ances relatable to those posts. It has 
to be borne in mind. that forest appren- 
tices have been specifically recruited 
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for being posted as rangers. Only in 
the extreme event of there being го 
vacancy, they can be postel as foresters: 
tili such tima vacancies эгіѕе. That 
would not mean that when temporary 
yacancies are available, they shouid 


Tot be posted in those temporary vacan- 


cies; bet showld be forced to stand 
down in favour of vromotees who have 
only lesser quotas of reservation. 


filed by the State 
contains a tabular statement, which 
gives the particulars of appointment 
of members belonging to each of the 
four sources: 


6. ‘The counter 








ts Admissible 
Percentage number out of Number Excess/ 
Category Prescribed. total senctioned actually short fall 
а strength employed 
1. Forest 44 
Apprentices 50% 263 219 short fall 
2. Foresters who $ 
have completed 3 
Rangers! Course 70 
(Tained Foresters) 25% 132 62: -do- 
3. Tamil Nadu Mini- 
sterial: Service 
who have completed І 5 « 
(Rangers! Course) 5% 27 ; 22 short fall 
4. Foresters who 
have completed 
‘Foresters’ Training s 217 
(Un trained Foresters) 20% 105 376 Excess. 
| N 
Total 


I] 


| From this, it may be seen that when 

foresters trained in the State Training 
Institution can be posted as rangers 
only for 105 posts, there are actvally 
376 promotees now. There is no justifi- 
cation in law to accept the contention 
of the promotees that only 104 forest 
apprentices can be posted 'às rangers 
and the remaining 423 posts must be 
allowed to be filled by promotees and 
transferees whose combined total comes 
only to 50 per cent. 


`[7. Apart from -the injustice to the 
forest apprentices, the interests of 
the State also require the posting of 
all ‘the forest apprentices as rangers. 


If only 104 forest apprent.ces аге 
posted as rangers and the remaining 
are posted as forestors, they wili be 
drawing a higher pay but rendering 


service in lesser posts. There wili, 
therefore, be unnecessary wastage of 
| public funds. 


8.No doubt, by reason of the stay order 
being vacated, the juniormost of the 
promotees who are now holding the posts 
of rangers would face reversion. But, 
that situation cannot be averted. They 
have been given promotion only on a 
temporary basis and when someone with 
a-superior claim to the post has to 
be given posting, the process of rever- 
sion is an inevitable necessity. 


9. For the aforesaid reasons, the stay 
orders granted by this Court will stand 
vacated and the petitions for stay will 
stand dismissed, The petitions for the 
interim stay being vacated will stand 


allowed. The petitions for impleadment 
of the proposed parties will stand. 
ordered, 

R.S. ---- Stay vacated 


Petition allowed. 


Revathi C.P.Equipment Ltd. v. Sangeetha’ Tubavell Corpn. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. "n 


Present:- P.R.Gokulakrishnan, J. 


*C.R.P.No.614 of 1984. 27th April, 1984. 


Revathi C.P.Equipment Limited,  Coimba- 
tore, represented by its Finance 
Manspez Petitioner* 
Ve 

Sangeetha Tubawell Corporation, 
Madras-17 and another Respondents. 


Civil Procedure Code (V of 1908), Order 
41, rule 5 - Scope and applicability. 


The first defendant, the petitioner 
herein, sold drilling rig to the first 
respondent herein who was the plaintiff 
in the suit for Rs,38 lakhs and odd. 
The payment of this money had to be 
made as follows:- 


(i) Downright payment of 10 per cent; 
(ii) Balance in 10 half-yearly instal- 
ments. for which 10 Bills of Exchange 
were executed by the plaintiff/company 
and such a procedure vas accepted by 
the Canara Bank, the second defendant 
in the suit. Just when the first instal- 
ment was about to mature, the.plaintiff 
filed the present suit for an injunction 
to restrain the Bank and the petitioner 
from withdrawing money under the Bills 
of Exchange. The total value of the 
10 Bills of Exchange, according to the 
learned counsel for the plaintiff, was 
Rs.49,44,800/-. The trial court granted 
an ex parte injunction and finally the 
suit was decreed in favour of the plain- 
tiff, the first respondent herein, on 
4,5.1983. An appeal by the defendant 
therefrom was allowed. Immediately after 
the pronouncement of the judgment by 
the First Additional City Civil Judge, 
/Madras the plaintiff in the suit filed 
C.M.P.No.248 of 1983 in A.S.No.346 of 
1983 under Order 41, rule 5, Civil 
Procedure Code, for staying the execu- 
tion of the decree passed by the First 
Additional City Civil Judge. The amount 
dde under three bills of exchange 
already matured was allowed to be colle- 
cted on bank guanantee being given. 


^ B 
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Thus, it is clear from the order and 
from the provisions of Order 41, rule 
5(2) that the said order was passed 
pending filing:-of second appeal by the 
plaintiff in the original suit. On the 
question whether by passing such an 
order the Court has modified its own 
decree, 


Held:- As per Order 41, rule 5, Civil 
Procedure Code, the Court that passed 
the decree has ample power to stay the 
decree pending filing of an appeal 
against the said decree. 
completely staying the decree, the Court 
thought it fit to permit the petitioner 
herein to withdraw the amount on furni- 
shing security. This order, has not 
at all transgressed the powers vested 
with the Court under Order 41, rule 
5(2), Civil Procedure Code,’ and the 
Court has properly exercised that power 
in passing such an equitable order 
pending filing of an appeal. * [Para.2] 


Petition under section 115 of Act V 
of 1908 praying the High Court to revise 
the order of the City Civil Court (I 
Additional Judge), Madras dated 
17-11-1983 and made, in C.M.P.No.248/83 
in А.5.№о.346/83. 


T.Dulip Singh for King and Partridge, 
for Petitioner. 


M.Srinivasan for M.Bala- 


S.Soundara jan, 
Kousalya Balachandran, 


chandran and 
for Respondents. 


The Court made thẹ following 


ORDER:- The first defendant is the 
petitioner herein. The plaintiff filed 
the suit 0.S.No.6589 of 1982 on the 
file of the City Civil Court, Madras, 
for an injunction restraining the Canara 
Bank and the petitioner herein to with- 
draw the money under Bills of Exchange. 
The short facts of the case are that 
the first defendant in the suit who 
is the petitioner herein sold drilling 
rig to the first respondent herein who 
is the plaintiff is the suit for Rs.38 
lakhs and odd. The payment of this money 
has to be made as follows: (1) Down- 
right payment of 10 per cent; (ii) 
Balance of 10 half-hearly instalments 
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for which 10 Bills of Exchanges were 
executed by the plaintiff/Company and 
such a procedure was accepted by the 
Canara Bank who is the second defendant 
in the suit. Just when the first instal- 
ment was about to mature, the plaintiff 
filed the above-said suit, The total 
value of the 10 Bills of Exchange, 
according to the learned counsel for 
the plaintiff, was Rs.49,44,800/-. The 
trial court granted an ex parte injunc- 
tion and finally the suit was decreed 
in favour of the plaintiff who is the 
first respondent herein on 4-5-1983. ' 
Let me not go into the reason as to 
why the suit was decreed. Suffice it 
to say that the first defendant filed 
an appeal in A.S.No.346 of 1983. The 
‘First Additional City Civil Judge 
allowed the appeal. With the result, 
the petitioner herein can get the amount 
under the Bills of Exchange matured 
even , without furnishing security. 
Immediately after the pronouncement 
of the judgment by the First Additional 
City Civil Judge, Madras the plaintiff 
in the suit filed C.M.P.No.248 of 1983 
in A.S.No.346 of 1983 under Order 41, 
rule 5, Civil Procedure Code, for.stay- 
ing the execution of the decree passed 
by the First Additional City Civil 
Judge. The First Additional City Civil 
Judge taking this application passed 
orders stating:- 


"Therefore the earlier order permit- 
ting the first defendant to collect 
that amount covered by the three bills 
of exchange which have matured is 
confirmed and D-1 will be entitled 
to collect that amount with interest 
that accrued due  furnishing bank 
guarantee through State Bank of India 
as desired by the counsel for the 
respondent. Of course it is needless 
to say that the rights of parties 
to agitate in a further higher forum 
cannot at all the affected by the 
order passed by this court. The 
petition is disposed of on the above 
lines." 
Thus, it is clear from the order and 
from the provisions of Order 41, rule 
5(2) that the said order is passed 
pending filing of second appeal by the 
plaintiff in the original suit. Order 
41, rule 5(2) reads as follows: 


I] Natesa Nainar v, Sri Karikudinathaswamy Devasthanam 


"Where an application is made for 
stay of execution of an appealabie 
decree before the expiration of the 
time aliowed for appealing therefrom, 
the Court which passed the decree 
may on sufficient cause being shown 
order the execution to be stayed." 


It is clear from the said Order that 
the Court which passed the decree has 
ample power to stay its decree. pending 
filing of an appeal. 


2. Mr.D.Souza, learned counsel appearing 
for the petitioner, submits that by 
such an order the Court has modified 
its own decree. I am afraid I cannot 
countenance this argument. There is 
no question of modification of the 
order. As per Order 41, rule 5, Civil 
Procedure Code, the Court’ that passed 
the decree has ample power to stay the 
decree pending filing of ап appeal 
against the said decree. Instead of 
completely staying the decree, the Court 
thought it fit to permit the petitioner 
herein to withdraw the amount on furni- 
shing security. This order, in my 
opinion, has not at all transgressed 
the powers vested with the Court under 
Order 41, rule 5(2), Civil Procedure 
Code, and the court has properly exer- 
cised that power in passing such an 
equitable order pending filing of an 
appeal. Hence I do not find any merit 
nor any error of law or jurisdiction 
involved for me to interfere with the 
ordér passed by the court below in 
C.M.P.No.248 of 1983. 

3. For all these reasons, the revision 
is dismissed with costs. 


R.S» Petition dismissed. 
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IN THE HIGH COURT OF 
MADRAS. 


JUDICATURE AT 


Present:- V.Ratnam, J. 


*S.A.No.1724 of 1980. 30th July, 1984. 


G.Natesa Nainar Appellant* 
Ve 

Sri Karikudinathaswamy Devasthanan, 
Marudhanaliur, Kunbakonam Taluk, repre- 


sented by its present Executive Officer, 
K.Anbalagan Respondent. 


(A) Civil Procedure Code (V of 1908), 


section 11 - Explanation IV - Res 
judicata - Scope and applicability of 
principle. 

(B) Tamil Nadu Cultivating Tenants' 


Record of Tenancy Right Act (10 of 
1969), section 16-A - Mere entry in 
the Record of Tenancy Rights Register 
would not clothe person with rights 
as a cultivating tenant - Person alleg- 
ing lease of uncultivable land for 
purposes of reclamation and planting 
of coconuts - Whether such person is 
cultivating tenant ~ Jurisdiction of 
the Civil Court to decide. 


(C) Tamil Nadu Act (57 of 1961) - The 


Madras Public Trusts (Regulation of 
Administration of Agricultural Lands) 
Act (1961), section 2(5) - Lands 
converted into thopes - Applicability 


of the provision. 


The plaintiff had brought 0.S.No.534 
of 1970 in the Munsif's Court. on the 
basis of his being the lessee of uncul- 
tivable land for purposes of reclamation 
and planting of coconuts and acquisition 
of rights thereby as a cultivating 
tenant. The claim was denied by the 
defendant. As issue was taken specifi- 
cally, whether the plaintiff was a 
cultivating tenant. Reversing the find- 
ing of the Munsif the lower appellate 
Court held that the plaintiff was only 
a licensee and was not entitled to claim 
any rights as a cultivating tenant. The 
court also held that іп any case having 
regard to section 5l(iv) of Tamil Nadu 
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Act 57 of 1961 statutory rights cannot 
be claimed as a cultivating tenant. 
On further appeal to the High Court 
in S.A.No.1332 of 1974 these conclusions 
were upheld. The plaintiff in the mean- 
while had before the suit was decided 
secured an entry in the Record of Tenan- 
cy Rights Register in his favour as 
a cultivating tenant under the Tamil 
Nadu Cultivating Tenants (Record of 
Tenancy Right) Act. In the present suit, 
the plaintiff claimed the same rights 
as a cultivating tenant with the addi- 
tion of the Entry in the Record of 
Tenancy Rights Register. The Munsif's 
Court held that the present suit was 
not barred by res judicata. 

The lower appellate Court differed. 

On second appeal,. 


Held:- The provisions of Tamil Nadu 
Act 10 of 1969 pertain to the prepara- 
tion of the record and are not declara- 
tory of rights as a cultivating tenant. 
It is common knowledge that there may 
be several persons fulfilling the requi- 
rements of the definition of a cultiva- 
ting tenant, but whose names may not 
be recorded in the Record of Tenancy 
Rights Register. Do they cease to be 
cultivating tenants? They do not. Equal- 
ly, it has to be borne in mind that 
a person may, not be a cultivating tenant 
at all, but manages to secure an entry 
to that effect in his name. Would such 
a person become a cultivating tenant 
merely by reason of his name being found 
in the Record of Tenancy Rights Regis- 
ter? He does not obtain or secure any 
rights as a cultivating tenant. The 
entry in Record of Tenancy Rights Regis- 
ter does not confer by itself any right 
on a person as a cultivating tenant 
unless he satisfies the other require- 
ments. [Para.5] 


In this case, in the course of the 
earlier proceedings, the lower appellate 
Court and the High Court found that 
the appellant was only a licencee of 
the usufructs, namely the coconuts and 
had no rights whatever in the soil. 
The suit was’ instituted on 20.8.1970 
and was originally decreed ex parte 
on 14.7.72, but. had been later restored 
to file оп: 18.12.1972 in I.A.No.1013 
‘of 1972. The entry in the Record of 
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Tenancy Rights Register has come into 
being in the interval and has been 
published in the Gazette on 11.10.1972. - 
The suit had been disposed of on 

16.2.1973 so that the right based upon 
the entry in the Record of Tenancy 
Rights Register was also available to 
the appellant as a ground to secure 
an order for injunction in his favour 
as prayed for in 0.S.No.534 of 1970. 
But the appellant did not specifically 
urge the right available to him on the 
strength of the entry in the Record 
of Tenancy Rights Register prior to 
the disposal of the suit. To such a 
situation, Explanation IY to section 
11, Code of Civil Procedure, would 
squarely stand attracted so that the 
appellant cannot be heard now to contend 
that some rights have been secured on 
the strength of the entry in the Record 
of Tenancy Rights Register and they 
can be enforced in the course оЁ a 
subsequent suit based more or less on 
the very same claims as were agitated 
and negatived in the prior suit.[Para.5] 


In this case, the -suit in O.S.No.534 
of 1970 had been instituted оп 
20.8.1970, long prior to the intro- 
duction and coming into force of section 
16-A of Tamil Nadu Act 10 of 1969 on 
27.11.1972. That would mean according 
to the principles laid down in the Full 
Bench decision іп Periathambi Gounden 
v. District Revenue Officer, (1980)2 

М.1.7:89= I.L.R.(1980)2 Mad.255- А.Т.К, 

1980:Mad.180 the court was fully compet- 
ent to deal with the questions agitated 
before it including that of the status 
of the appellant as а cultivating 
tenant. That the appellate Courts were 
also likewise competent to deal with. 
such a question has also been pointed 
out by the Full Bench. [Para.6] 


In this case there is no dispute that 
the respondent: being a temple would 
be a public trust within the meaning 
of section 2(25) of the Tamil Nadu Act 
57 of 1961. Even assuming as claimed 
by the appellant that he has secured 
rights as a cultivating tenant in 
respect of the property belonging to 
a public trust and would be a cultiva- 
ting tenant under section 2(5) of Act 
57 of 1961, section 5l(iv) of that Act 


3 —————————————————————————————— ee 
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excludes the applicability of the provi- 
sions of the Act to lands converted 


. into thopes. There is no dispute that 


the property in question is a coconut 


thope and therefore, the appellant 
cannot. be heard to agitate cultivating 
tenancy rights as against the 
respondent. 


[Para.?] 
Cases referred to:- 


Periathambi Goundan v. District Revenue 
Officer, (1982)2 M.L,J.89z I.L.R. 
(1980)2 Mad.255=  A.T.8.1980 Мад, 180: 
Venkata  Seshayya у.  Kotiswars Raos 
L.R.64 І.А.17е (1937)1 М. „113= I.L.R. 
(1937) Mad.263= A.I.R.1937 Р.С.1. 


G.Subramaniam for M.Kalyanasundaram, 
Counsel,for Appellant, 


И 


. N.Vanchinathen Counsel, for Respondent. 


2 


Тһе Court delivered the following 


JUDGMENT:- The plaintiff in 0.S.No.252 
of 1978, District Munsif's Court, Kumba- 
konam, who succeeded before that Court 
and lost before the lower eppellate 
Court, is the appellent in this second 
Appeal. The property in dizpute is an 
extent of 2 acres and 62 certs of ролја 
situate in R.S.No.31-2A in Marudhanallur 
village, Papanassm taluk and admittedly 
this property belongs to the respondent. 
According to the case of the appellant, 
originally, the property in dispute 
was uncultivable waste and in 1947 was 
leased out to the appellant on an agree- 
ment that the appellant should spend 
and reclaim the property. and render 
it cultivable and plant coconut trees 
and rear them also at. his expense. It 


was also further agreed that when the . 


trees reached the yielding stage, the 
appellant should execute a lease deed 
to the respondent agreeing to pay rent. 


The appellant claimed that he spent. 


a sum of Rs. 3,000/- in reclaiming. the 
land and in planting coconut saplings. 
The further case of. the appellant was 
that he was in possession of the proper- 
ty as a lessee and had: also been record- 
ed as a cultivating tenant. An earlier 
suit in O.5.No,534 of 1970 on the file 


M.L.J.23 ! 


of the District  Munsif,  Kumbakonam 
according to the appellant, was filed 
by him praying for the relief of perma- 
nent injunction and though that suit 
was decreed by the trial Court, the 
lower appellate Court dismissed the 
suit holding that the appellant was 
not entitled to а perranent injunction 
against the respondent, but such an 
adjudication, according to the appel- 
lant, would not par the present suit. 
The appeLlant reiterated bis possession 
of the property aud put forth the plea 
thet the reepordest bad no right to 
fcrcibiy take possession of the property 
from the appa:tant. Alieging that the 
respondent was atteupting to lease out 
the property in open auction and that 
the auction was fixed fer 24-7-1978 
and the respondent without taking 
possession of the property from the 
appellant under due process of law 
cannot do so, the appellant prayed that 
the respondent should be restrained 
by an injunction from interfering with 
his possession of the property in 
dispute except under due process of 
Зач and other incidental reliefs. 


2. In the written statement filed by 
the respondent herein, the case of the 
appellant thet the disputed property 
was lyisg waste and that there was an 


. agreezent for reclaiming that property 


with the funds ef the appellant and 
for planting coconuts and for the execu- 
tion of a lease deed was denied. The 
status of the appellant as a cultivating 
tenant was questioned  as,, according 
to the respondent, the suit property 
was a coconut thope and as such exempted 
under the provisions of Tamil Nadu Act 
57 of 1961. Referring to the institution 
of 0.S.No.534 of 1970, District Munsif's 
Court, Kumbakonam, . the respondent 
contended that the matter was taken 
in S.A.No.1332 of 1974 before this court 
and therein it had been found that the 
right of the appellant was only to enjoy 
the usufructs of the coconut trees 
without any rights to the soil and the 
dismissal of the prior suit in O.S. 
No.534 of 1970, District Munsif's Court, - 
Kumbakonam, would operate as res judi- 
cata and, therefore, the suit was not 
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maintainable. Claiming that a notice 
‘was issued to the appellant with a view 
to put up the usufructs of the coconut 
trees in public &uction, the respondent 
set up the plea that the public auction 
was duly held in the presence of the 
Inspector, Hindu Religious and Charita- 
ble  Endowments Department, pursuant 
to the directions given by the Assistant 
Commissioner, Hindu Religious and Chari- 
table Endowments Department, and one 


T.Krishnaswamy Reddiar became the 
successful bidder іп such public 
auction.  Refuting the claim of the 


appellant -that he was in. possession 
of the disputed property,-the respondent 
stated that the appellant was not 
entitled to any pretection by the grant 
of an injunction and that the possession 
of the appellant, if any, would only 
be that of a trespasser. On the afore- 
said grounds, the respondent prayed 
for the dismissal of the suit. 


3. Before the learned District Munsif, 
Kumbakonam, on behalf of the appeilant, 
Exhibits A.l to A.4 were marked and 
the appellant and -three others were 
examined as P.Ws.1 to 4, while, on 
behalf of the réspondent, Exhibits B.1 
to B.3 were filed and the Executive 
Officer of the respondent-temple was 
examined as D.W.1. Оп a consideration 
of the oral as well as the documentary 
evidence, the learned. District Munsif, 
Kumbakonam, found that though the prior 
suit in 0.S.No.534 of 1970 had been 
decided against the appellant, yet, 
on the basis of the entry in the Record 
of Tenancy Rights Register secured by 
the appellant, he would be entitled 
to file a fresh suit praying for the 


relief of injunction and such a suit ` 


would not be barred by res judicata. 
Possession of the 
was also found with the appellant and 
an injunction as prayed for by the 
appellant was granted as, according 
to the trial Court, the appellant was 
not a trespasser and his possession 
was lawful. In the result, the suit 
was decreed. Aggrieved by this, the 
respondent herein preferred an appeal 
in A.S.No.97 of 1979, Sub Court, Kumba- 
konam. On an exhaustive reconsideration 
of the oral as well as the documentary 


^ 


disputed property 


'suit were the same, 
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evidence’ anc also taking into account 
the scope and effect of the prior 
adjudication which cuiminated in S.A.No. 
1332 of 1974 before this Court, the 
learned Subordinate Judge held that 
only the usfructs of the coconut trees 
were leased out to the appellant and 
he would only be a licensee and cannot 
claim rights as a cultivating tenant 
based on the entry in the Record of 
Tenancy Rights Register and further 
that the suit was barred by res  judi- 
cata. On those conclusions, the lower 
appellate court reversed the judgment 
of the trial Court and dismissed the 
suit. It is the correctness of this 
that is challenged by the appellant 
in this Second Appeal. 


4. The main contention of the learned 
counsel for the appellant. is that the 
prior proceedings ending with S.A.No. 
1332 of 1974 before this Court would 
not operate as res judicata, Elaborating 
this, the learned counsel fer the appel- 
lant submitted thet Exhibit A.l, the 
entry in the Record of Tenancy Rights 
Register, conferred rights on the appel- 
lant as a cuitivating tenant and having 
regard to the conclusiveness of the’ 
correctness of the entry in the Record 
of Tenancy Rights Register as declared 
by the provisions of. Tamil Nadu Act 
10 of 1969, the right of the appellant 
as a cultivating tenant and his entitle- 
ment to possession as a cultivating 
tenant and the protection of such 


- possession cannot be denied to him. Ref- 


erence was also made in this connection 
by the learned counsel to the fact that 
by the time 0.5.No,534 of 1970 was dis- 
posed of on 16-2-1973, section 16-А 
of Tamil Nadu Act 10 of 1969 had been 
enacted and had come into force with 
effect from 27-11-1972 and, therefore, 
the adjudication in O.S.No. 534 of 1970 
could not be relied upon by the respon- 


-dent to throw out the present suit. 


Per contra, the learned counsel for 
the. respondent submitted that rights 
urged by the appellant in the course 
of 0.5.No.534 of 1970 and the present 
namely, rights as 
cultivating tenant and such rights had 
been negatived by this Court on a former 
occasion and it is, therefore, not open 
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to the appellant to reagitate the same 
rights. Referring to the entry in the 
Record of Tenancy Rights Register, the 
learned counsel pointed out that the 
very object of Tamil Nadu Act 10 of 
1969 is only to prepare a record of 
rights and not to confer rights and 
: that the mere entry does not confer 
any rights on any person and, therefore, 
it is not open to the appellant to claim 
rights on the basis of the entry in 
the Record of Tenancy Rights Register. 
Adverting to the argument on behalf 
of the appellant relating to the invali- 
dity of the ‘adjudication іп 0.5.No.534 
of 1970, the learned counsel for the 
respondent relied upon the decision 
of the Full Bench in Periathambi Goundan 
у, District Revenue Officer, (1980)2 
M.L.J.89 @ 99: I.L.R.(1980)2 Mad 255= 
A.I.R.1980 Mad. 180 to contend that 
all proceedings instituted prior to 
the introduction of section 16-A in 
Tamil Nadu Act 10 of 1969 had. to be 
dealt with and disposed of as if that 
section had not come into force and, 
therefore, the adjudication in 0.5.No. 
534 of 1970, though made on 16-2-1973, 
cannot be characterised to be one by 
a court not competent to adjudicate 
upon such matters and, therefore, 
section 11, Code of Civil Procedure, 
would squarely apply. Besides, it was 
also pointed out by the learned counsel 
for the respondent that the right asser- 
ted by the appellant in the earlier 
suit and the present suit was the same, 
namely, the right of a cultivating 
tenant and the appellant should have 
set forth all grounds on the basis of 
which he claims such rights and if he 
had failed to do so, then he would be 
barred by Explanation IV to section 
11, Code of Civil Procedure, as well. 


5. Before embarking upon a consideration 
of the rival contentions urged, it is 
necessary to note the circumstances 
which led to the institution of O.S.No. 

534 of 1970 and the scope of the adjudi- 
cation therein. It is seen from Exhibit 
B-l, the printed copy of the judgment 


in 0.S.No.534 of 1970, District Munsif's’ 


Court, Kumbakonam, that the basis on 
which the appellant laid 0.S.No.534 
of 1970 is the same as in the present 


suit, out of which the Second Appeal 


‘has arisen, namely, lease of uncultiva- 


bie land for purposes of reclamation 
and planting of coconuts and acquisition 
of rights by the appellant therein as 
a cultivating tenant. It was this claim 
so made by the appellant that was 
refuted by the respondent in the written 
statement filed in the course of the 
earlier gnir, Ou those pleadings, issue 
No.l теізсеб to the cuesticn whether 
the plaintif? (appellant herein) was 
a cultivati. 2 tenant of the swit proper- 
ty. Though the learned District Munsif 
in Exhibit B-l found that the appellant 
was a lessee of the property and not 
a mere licensee for the collection of 
the usufructs ana a cultivating tenant 
as well of the -property, the lower 
appellate Court in A.S.No.78 of 1973 
reversed that finding and held that 
the appellant was not entitied to claim 
any rights as a cultivating tenant in 
the property belonging to the respondent 
and that he had not established the 
raising of any crops therein, but that 
the appellant was only a licensee of 
the usufructs of the coconut trees and 
nothing more and further that in any 
case having regard to section 5l(iv) 
of Tamil Nadu Act 57 of 196i, the appel- 
lant cannot be heard to claim statutory 
rights as a cultivating tenant, It was 
in that view that the suit instituted 
by the appellant in 0.S.No.534 of 1970 
was dismissed. In S.4.No.1332 of 1974 
disposed of on 7-2-1977 by this Court, 
the conclusions arrived at by the lower 
appellate Court were upheld that what 
had been leased out in favour of the 
appellant was only the usufructs of 
the coconut trees and he had no right 
in the soil and that even on the assump- 
tion that the appellant was a lessee 
of the suit property, yet by virtue 
of section 5l(iv) of Tamil Nadu Act 
57 of 1961, the provisions of the Tamil 
Nadu Cultivating Tenants Protection 
Act will not apply and further that 
having regard to the exemption under 
section 51(iv) of Tamil Nadu Act 57 
of 1961 exempting: of thopes, the appel- 
lant would not be entitled to any rights 
in the soil as a cultivating tenant 
and, therefore, no injunction could 
be granted in his favour. It is thus 
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seen from Exhibit В-] and from the 
appeals therefrom that the very right 
projected by the appellant to the dispu- 
ted property in question was as a culti- 
vating tenant and that claim had been 
negatived on the ground that the appel- 
lant was only a licensee of the 
usufructs in the coconut thope and had 
no rights whatever -in the soil. In the 
suit out of which"the present Second 
Appeal has arisen, the appellant has 
claimed the same rights as a cultivating 
tenant with the addition of the entry 
in the Record of Tenancy Rights Ragister 
in his favour, That however would not 
make any difference to the applicability 
of the principle of res judicata. It 
has to be remembered that the entry 
in the Record. of Tenancy Rights Register 
by itself does not. confer any right 
upon the appellant as a cultivating 
tenant for the main aim and purpose 
of the provisions of Tamil Nadu Act 
10 of 1969 is only to prepare and main- 
tain a record of tenancy rights in 
respect of agricultural lands in Tamil 
Nadu. No provision in Tamil Nadu Act 
10 of 1969 has been brought to the 
notice of the Court to show that an 
entry in the Record of Tenancy Rights 
Register confers right as a cultivating 
tenant on^a person whose name is so 
entered. The provisions of Tamil Nadu 
Act 10 of 1969 pertain.to the prepara- 
tion of the record and are not declara- 
tory of rights as a cultivating tenant. 
It is common knowledge that there may 
be several persons fulfilling the requi- 
rements of the definition of a cultiva- 
ting tenant, but whose names may not 
be recorded in the Record of Tenancy 
Rights Register. Do they cease to be 
cultivating tenants? They do not. Equal- 
ly, it has to be borne in mind that 
a person may not be a cultivating tenant 
at. all, but nevertheless manage to 
Secure an entry to that effect in his 
name. Would such a person become a 
cultivating tenant merely by reason 
of his name being found in the Record 
of Tenancy Rights Register? In шу 
opinion, he does not obtain or secure 
any rights as a cultivating tenant. 
The entry in the Record of Tenancy 
Rights Register, as pointed out earlier, 
does not confer by itself any right 
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on a person as a cultivating tenant 
unless he satisfies the other require- 
ments. In the course of the earlier 
adjudication in 0.8.No.534 of 1970, 
the lower appellate court and this court 
found that the appellant was only a 
licensee of the usufructs, nanely the 
coconuts and hed no rights whatever 
in the soil, The suit was instituted 
on 20-8-1970 and was originally decreed 
ex parte on 14-7-1972; but had been 
later restored to file on 18-12-1972 
in I.A4.No.1013 of 1972. The entry in 
the Record of Tenancy Rights Register 
has come into being in the interval 
and has been published in the Gazette 
on 11-10-1972, The suit had been 
disposed of on 16-2-1973 so that the 
right based upon the entry in the Record 
of Tenancy Rights Register was also 


available to the appellant as a ground ae 


to secure an order for injunction in 
his favour as prayed for in 0.S.No.534 
of 1970. But the appellant did -not 
specifically urge the right available 
to him on the strength of the entry 
in the Record of Tenancy Rights Register 
prior to the disposal of the suit in 
0.8.No,534 of 1970 under Exhibit B-L 
on 16-2-1973, To such a situation, 
Explanation IV to section 11, Code of 
Civil Procedure, would squarely stand 
attracted so that the appellant cannot 
be heard now to contend that some rights 
have been secured on the strength of 
the entry in the Record of Tenancy 
Rights Register and they can be enforced 
in the course of a:subsequent suit based 
more or less the very same claims as 
were agitated and negatived in the prior 
suit. Looked at even from a broader 
perspective, it .is obvious that the 
appellant was agitating in the course 
of O.S.No.534 of 1970 rights as a culti- 
vating tenant. The particular source 
to which he was able to trace those 
rights asserted in the course of that 
suit was not really material. In 
essence, in 0.S.No.534 of 1970, the 
appellant was asserting rights as a 
cultivating tenant on the fcoting that 
he was a lessee of the disputed property 
belonging to the respondent and Exhibit 
A-1, the entry in the Record of Tenancy 
Rights Register, produced in this case 
merely lent evidentiary support to that 
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claim. It was necessary for the Court 
in disposing of such a claim to adjudi- 
cate upon the status of the appellant 
as well as his claim to rights as a 
cultivating tenant and precisely this 
wes done by the lower appellate Courc 
and this Court holding that the appel- 
lant was not з cultivacing tenant at 
ail, but was only a 3iicensee of the 
usufructs in the coconut thope with 
‚по rihgts whatever in the soil, The 
rights projected by the appeilant in 
the earlier suit and in this suit are 
the same, namely, rights as a cultiva- 
ting tenant and the appeliant had failed 
in the eariier suit in establishing 
such rights. Earlier, it has. been point- 
ed out how the mere entry in the Record 
of Tenancy Rights Register would not 
clothe the appellant with rights as 
a cultivating tenant and, therefore, 
the circumstance that the entry under 
Exhibit А-1 had come into being on 
11-10-1972 cannot be availed of by the 
appellant to claim the same rights, 
which had been negatived by the earlier 
adjudication of this Court. Vide Venkata 
Seshayya v. Kotiswara Rao, L.R.64 І.А. 

175 (1937)1 M.L.J. 113= I.L.R.- (1937) 
Mad.263= A.I.R.1937 P.C.1. Thus, having 
regard tc the avowed object’ of Tamil 
Nadu Act 10 of 1969 and the effect of 
an entry made in the Record of Tenancy 
Rights Register under its provisions, 
the appellant cannot be permitted to 
reagitate rights as a cultivating tenant 
negatived earlier purporting to do so 
on the basis of the entry under Exhibit 
А-1. Looked at from any point of view, 
the applicability of section 11, Code 
of Civil Procedure, or that of Explana- 
tion IV to section 11, Code of Civil 
Procedure, in this case cannot be ruled 
out. 


6. That leaves for consideration the 
objection raised by the learned counsel 
for the appellant regarding the compet- 
ence of the District Munsif's Court, 
Kumbakonam, to deal with . 0.S.No.534 
of 1970 on 16-2-1973, when the suit 
was disposed of, in the light of the 
introduction of section 16-A in Tamil 
Nadu Act 10 of 1969. An argument was 
raised that on and from 27-11-1972, 
the adjudication on the question of 


the status of а а person as a cultivating 
tenant was exclusively within the juris- 
diction of the authorities constituted 
under¢“the provisions of the Tamil Nadu 
Act 10 of 1969 and in that sense the 
civii Court was incompetent to go into 
the question ca 16-2-1973 which it did 
under Exhibit B-1. At first blush, this 
argument may appear to be attrative 
and acceptable. But this had been repel- 
led in very clear terms by the decision 
of the. Full Bench in Periathambi Goundan 
v. District Revenue Officer, (1980)2 
M.L4J.80 G 99: I.L.R. (1980)2 Mad.255= 
A.I.R.1980 Mad.180. In paragraph 29 
of the decision of the Full Bench, the 
effect of the introduction of ‘section 
16-A with reference to suits instituted 
prior to the coming into force of 
section 16-А and subsequent to the 
introduction of that section has been 
dealt with. The Full Bench dus out 
at page 99 as follows: 


". e . а suit which has been institu- 
ted prior to the coming into force 
of section 16-A of the Act will have 
to run its natural and normal course 
prescribed: by law without in any way 
being affected by the provisions 
contained in section :16-A of the Act, 
because there is nothing in section 
16-A expressly or by necessary impli- 
cation taking away the jurisdiction 
of the Civil Court validly and compet- 
ently assumed at the first instance. 
Consequently even if a decree had 
not been passed in a suit at the time 
when section 16-A came into force, 
the fact that section 16-A came into 
force during the pendency of.the suit 
will not prevent the Court from exer- 
cising its jurisdiction lawfully and 
validly invoked and the same principle 
will apply to the further course of 
the suit in the form of appeal or 
revision," 


In this case, the suit in 0.S.No.534 
of 1970 had been instituted on 
20.8.1970, long prior to the introduc- 
tion and coming into force of section 
16-A of Tamil Nadu 10 of 1969 on 
27-11-1972. That would mean, according 
to the principle laid down by the Full 
Bench referred to above, the Court was 
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fully competent to deal with the 
questions agitated before it including 
that of the status of the appellant 
as a cultivating tenant. That the appel- 
late Courts were also likewise competent 
to deal with such a question has also 
been pointed out by the Full Bench in 
the observations set out earlier. There- 
fore, the lower appellate Court as well 
as this Court in S.A.No.1332 of 1974 
were quite in order in considering the 
claim of the appellant as a cultivating 
tenant and  aiso in proceeding to 
negative the same. The  adjudication 
of the trial Court in 0.S.No.534 of 
1970 and that of the lower appellate 
Court as well as this Court in S.A.No. 
1332 of 1974 was thus quite in order 
and cannot be stated to have been given 
by a Court which was not competent to 
deal with and dispose of such matters. 


7.. There is no dispute that the respon- 
dent being a temple would be a public 
trust within the meaning of section 
2(5) of Tamil Nadu Act 57 of 1961. Even 
assuming, as claimed by the appellant 
that he has secured rights as a cultiva- 
ting tenant in respect of the property 
belonging to a public trust and would 
be a cultivating tenant under section 
2(5) of Tamil Nadu Act 57 of 1961, 
section 5l(iv) of that Act 
the applicability of the provisions 
of the Act to lands converted into 
thopes. There is no dispute that the 
property in question is a coconut thope 
and, therefore, the appellant cannot 
be heard to agitate cultivating tenancy 
rights as against the respondent. 
Besides, as rightly pointed out by the 
lower appellate Court, there is no 
acceptable evidence to show that the 
appellant had been in possession and 
enjoyment of the property in dispute 
and had also raised punja crops therein. 
No doubt, the ‘evidence discloses sale 
of coconuts by the appellant, but that 
would also be consistent with the prior 
adjudication of the status of the appel- 
lant as the licensee of the usufructs 
of the coconut trees. Under those 
circumstances, the appellant cannot 
claim that he is a cultivating tenant 
in possession of the disputed property 
andy therefore, his possession ought 
to be protected by granting an injunc- 
tion in his favour. The lower.appeilate 
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Court was quite correct in holding that 
by reason of the prior proceedings in 
0.S.No.534 of 1970 and the absence of 
any acceptable evidence to show the 
possession and enjoyment of the disputed 
property by the appellant as a cultiva- 
ting tenant, he is not entitled to the 
relief prayed for by him in the suit. 
Consequently, .the Second Appeal. fails 
and is dismissed with costs throughout. 


R.S. 


Appeal dismissed. ` 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. | 


(Special Original Jurisdiction) 
C.J. 


Present :— M.N.Chandurkar, and 


T.Sathiadev, J. 


#W.P,No.1235/83 and 1236/83. lst August, 


1984, 
S.P.Sekthi Devi Petitioner* 
Ve 
The Collector of Salem and others 
" Respondents. 


(A) Constitution of India. (1950), Arti- 


cles 15(4), 335, 341, 342 and 226 - 
Scheduled Tribes - Reservation quota 
for -jobs, - Metropolitan Magistrate 


issuing caste certificate to a person 
belonging to Konda Reddy Community - 
Conclusive nature of - Indian Airlines, 
whether bound by such certificate. 


(B) .Evidence Act (I of 1872), sections 
74 and 76 - Test for determining whether 
a document is a public document or not 
- Certified copy - Issue of - Not a 
test. 


(C) General Clauses Act (X of 1897), 
section 21 - Power to make an order 
whether includes power to rescind order. 


As to the effect of a Scheduled caste 
~ Scheduled tribe certificate issued 
by a Metropolitan Magistrate, one of 


Fos 
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the ‘prescribed authorities under a 
circular dated 5-8-1975 issued by the 
Central Government relating to posts 
in the Central Government, Public Sector 
undertakings, statutory or semi govern- 
ment bodies etc, and whether a public 
sector undertaking etc, like the Indian 
Airlines can refuse ts be bound by it 
and hold an independent enquiry, 


Held:- When the Central Government had 
issued directions, as to how the Caste 
Certificates are be used and acted upon 
and particularly relating Scheduled 
Castes and Scheduled Tribes, the policy 
of the Government is not to cause undue 


hardship to them. In proving their 
'case!', it is just and proper to hold 
that, unless and until a caste certifi- 


cate is cancelled, 
all, the 


it is binding on 
authorities/institutions, 


bodies and undertakings. [Para.9] 
‘The certificate issued by the 18th 
Metropolitan Magistrate, Madras, being 
a competent authority to issue such 
a certificate, and it having not been 
‘cancelled, and the petitioner having 
satisfactorily established that she 


belongs to Konda Reddi Community, there 
is no warrant for any further enquiry 
to be held. 


The following general directions were 
given by tbe High Court for guidance 
of all Courts and authorities: 


1. A Caste-Community certificate issued 
by an empowered public anthority under 
seal continues to be a valid document 
till it is cancelled by the said autho- 
rity or by his superior authority. | 


2. Their contents are to be treated 
as correct and every public authority, 
undertakings, bodies, institutions, 
etc, which are bound by instructions 
relating to such certificates, are bound 
to act upon them, so long as they are 
not cancelled. 


3. In no disciplinary proceedings, the 
genuineness or correctness of their 
contents can be gone into. 
to the department or employer or organi- 
sation, to ask the issuing authority 
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or District Collector, as the case may 
be, to verify whether the certificate 
аз issuəd could be still valid, on 
materials which have since come to their 
knowledge. They can appeal in the veri- 
fication enquiry and place the 
materials, 


4, ТЕ the certificate is cancelled, 
then disciplinary proceedings can be 
initiated for having furnished false 
information. 


5. Appointing authorities have the right 
to verify the genuineness of the certi- 
ficates by approaching the District 
Magistrate - Collector of the District 
or such other constituted authority 
and once the report is received thet 
the certificate is genuine, thereafter 
the certificate-holder cannot be furthr 
harassed to prove his caste/community 
in any other manner. 


6. In causing verification, the 
Collector is bound to follow the proce- 
dure laid down in letter dated 7th July, 
1983 of the Government of Tamil Nadu. 


7. In view of what is stated in Chapter 
19 of Brochure оп Reservation for 
Scheduled Castes and Scheduled Tribes, 
in services, 6th edition (1982), the 
instructions issued by the Central 
Government from time to time relating 
to Scheduled Castes and Scheduled 
Tribes, pertaining to issue of caste 
certificates are binding upon public 
sector undertakings, statutory and 
semi-government bodies and voluntary 
agencies receiving  grant-in-aid from 
the Central Government, as provided 
therein. : [Para.10]' 
Petitions under Article 226 of the 
Constitution of India, praying that 
in the circumstances stated therein 
and’ in the affidavit filed therewith 
the High Court will Бе pleased to issue 
writs of certiorari calling for the 
records in W.P.1235/83 and to call for 
the records of the 4th respondent herein 
in his reference MFD/OPS/PP/466 dt. 
4.2.83 and calling for the report of 
the lst respondent said to have been 
sent by him to the 4th respondent as 
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referred to by this 4th respondent (in 


his  show-cause notice MDS/OPS/PP/466 
dt. 4.2.83 on the file of the 4th 
respondent. 


T.S.Subramaniam for N.Kannadasan and 
K.Elango, for Petitioner. 


J.Kannadasen, Addl. 
Respondents 1 to 3, 


Govt. Pleader, for 


N.G.R.Prasad, for 4th Respondent. 
The Order of the Court was mady by 


Sathiadev, J.:- The petitioner in these 
petitions claims that she belongs to 
Scheduled  Tribe-Konda Reddy and that 
she had obtained a caste certificate 
to that effect from the Head Quarters 
Deputy Tahsildar, Sankari on 5.6.1976. 
She was appointed as an Air Hostess 
in Indian Airlines under the quota 
reserved for Scheduled Tribes. At that 
time, she secured a certificate from 
the 18th Metropolitan Magistrate, 
Saidapet, Madras in the form prescribed 
under circular issued by the Central 
Government relating to posts/services 
in the Central Government and in Public 
Sector Undertakings, Statutory and 
Semi-Government Bodies, and voluntary 
agencies receiving grants in aid from 
the Central Government. She came to 
know that the fourth respondent-Indian 
Airlines had sought for verification 
regarding the genuineness of the caste 
certificate. The first respondent-Colle- 
ctor of Salem had initiated enquiry 
proceedings through his subordinate 
officers. On 19.11.1981, the Revenue 
Inspector came to the village and condu- 
cted an. enquiry in which 
were obtained from the petitioner's 
father and ten other persons. All of 
them gave statements in support of her 
claim. Again in December, 1981, the 
third | respondent-Tahsildhar, Sankari 
conducted an oral enquiry in the presen- 
ce of the Revenue Inspector, and here 
again, the persons who have appeared 
before him have deposed in her favour. 
Again in January, 1982, when the second 
respondent-Sub-Collector, Sankari came 
for holding an enquiry, nearly ten 
persons were examined, and they aiso 
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Supported the petitioner's claim. On 
her behalf, nine documents were produ- 
ced. She was made to understand that 
respondents 2 and 3 have sent reports 
to the first respondent stating that 
she is a Konda Reddy. On coming to know 
that her paternal uncle Mr.K.M.Raju, 
out of jealousy and family feud, had 
submitted a petition to the first 
respondent stating that she does not 
belong to Konda Reddy, her father sent 
a petition to the first respondent to 
the effect that if his inimical brother 
is examined, the petitioner should also 
be .permitted to participate in the 
enquiry. In spite of being made aware 
of these factors, the first respondent 
had written on 1.12.82 to the fourth 
respondent, stating that the-petitioner 
does not belong to Konda Reddy com- 


‘munity, which had resulted in the fourth 


respondent issuing a show cause notice 
on 4.2.1982 calling upon her to submit 
her representations against the proposal 
to take disciplinary action against 
her. Challenging this proceedings, 
W.P.No.1236 of 1983 is filed. W.P.No. 
1235 of 1983 is filed to quash the 
report of the first respondent dated 
1.12.1982. | 


2. On behalf of the petitioner, it is 
contended that when a valid certificate 
had been secured from the 18th Metropo- 
litan Magistrate, Madras, who is one 
of the prescribed authorities authorised 
to issue a caste certificate аз рег 
the letter of the Central Government 
dated 5.8.1975, the fourth respondent 
being an instrumentality or agency of 
the Central Government and wholly owned 
by it, is bound to act upon such. a 
certificate, unless and until the said 
certificate is ‘cancelled. Оп (һе 
approach made by the first respondent, 
it is stated that in spite of ‘himself 
being put on prior notice that the 
paternal-uncle оц: of 
family fued had come forward with a 
false complaint, his statement had been 
relied upon for the impugned report, 
and that she was not afforded a fair 
opportunity of rebutting this claim. 
She states that in spite -of all the 
efforts taken to produce several 
materials before respondents 2 and 3, 
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who in their turn had, forwarded their 
reports in her favour, the first respon- 
dent had deliberately avoided referring 
to those materials, but forwarded a 

` cryptic report to the fourth respondent 
relying upon the statements given by 
her sworn enemies. | 


3. On behalf of the fourth respondent, 
Mr.N.G.R.Prasad, learned counsel, stren- 
uously pleads that the fourth respondent 
has the necessary disciplinary juris- 
diction to hold an enquiry and decide 
whether the caste certificate relied 
upon by the petitioner is genuine or 
not. He submits that no valid cause 
has been made out to stall the fourth 
respondent from conducting an enquiry 
irrespective of whatever be the reports 
that may be submitted by the Collector 
or other Revenue Authorities. Having 
come across certain materials, it cannot 
be prevented from taking a decision 
about the correctness of the certifi- 
cate, irrespective of the fact. whether 
` the certificate already issued by the 
competent authority is cancelled or 
not. 


4. In W.A.No.783 of 1982, this Court 
held that G.O.Ms.No.1139, Social Wel- 
fare, dated 23.3.1982 issued by the 
Government of Tamil Nadu would be appli- 
cable only in respect of caste certifi- 
cates required for its purposes and 
not in respect of caSte certificates 
required’ to be produced for posts in 
the Central Government. A contention 
is raised to the effect that the fourth 
respondent and similarly placed Public 
Sector Undertakings, Nationalised banks 
and other instrumentalities or agencies 
of the Central.Government have the right 
to decide, whether the caste certifica- 
tes issued by the authorities alone 
could be acted upon, irrespective of 
whatever be the directives of the 
Central Government as found in its 
letter dated 5.8.1975, read with earlier 
instructions. In Chapter XIX of the 
Brochure on Reservation for Scheduled 


Castes and Scheduled Tribes in Services, . 
6th Edition (1982) at Page 286 (herein- 


after referred as the Brochure) it is 
stated thus: 


"19.1 The various instructions given 


M.L.J.24 


Опе of 


in this Brochure relate to reserva- 
tions for Scheduled Castes and Sche- 
duled Tribes in posts/services under 
the Government. The Public Sector 
Undertakings, Statutory and Semi- 
Government Bodies etc, under the 
control of the Government, have also 
been asked to make reservation for 
Scheduled Castes and Scheduled Tribes 
in their ‘services on the lines of 
the reservations in services under 
Government by separate instructions 
as mentioned in the following para- 
graphs." 


'Paragraph 19.2 deals with the directives 


forwarded by the Bureau of Public Enter- 
prises to the administrative Ministries 
for issue to the Public Undertakings. 
the innumerable instructions 
given in the Brochure relates to how 
and in what manner caste certificates 
are to be obtained, and as to which 
of the authorities are authorised to 
issue them. A Presidency Magistrate 
is one such authority. When instructions 
issued by the Central Government relat- 
ing to Scheduled Castes and Scheduled 
Tribes are binding on its Public Sector 
Undertakings and even voluntary agencies 
receiving grants-in-aid from the Central 
Government, the plea raised by more 
than one Counsel appearing on behalf 
of Nationalised Banks and their Recruit- 
ment Board, Indian Airlines and like 
institutions that they are not bound 
by the instructions issued by the 
Central Government in this regard, has 
to be necessarily rejected. They have 


no right to make a choice and claim 


that they would accept the certificate 
issued only by one of the prescribed 
authorities or any authority other than 
what have been prescribed by the Central 
Government. 


5. The next contention is that, a caste 
certificate is not a public document 
and it is only a communication reflect- 
ing the statement of facts and hence; 
irrespective of. whether the issuing 
authority or the Collector/District 
Magistrate in the District had cancelled 
it or not, it is open to the employer 
to hold an enquiry and decide about 
the correctness of the certificate, 
and further pursue with the disciplinary 
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personnel. The caste certificate is 
issued by a public authority authorised 
to issue it, after holding an enquiry, 
as circumstances may warrant. It is 
a public duty to be discharged by a 
public servant, or authority conferred 
upon him to issue such a certificate. 
The contention on behalf of the fourth 
respondent and by the Central Government 
Standing Counsel is that, a caste certi- 
ficate is not conclusive of what is 
contained therein, and the employer 
has the jurisdiction to decide upon 
the correctness of the claim made there- 
in, by calling’ upon the certificate-hol- 
der to adduce evidence in support of 
the contents of the certificate, and 
failing which, suitable action could 
be taken against the certificate-holder. 
In support of the claim that it is not 
a public document, it is stated that 
when a certified copy could not be secu- 
red of the records relating to issue 
of caste certificate, it would not come 
within the definition of "public docu- 
ment" under section 74 of the Evidence 
Act. This contention lacks strength 
because section 76 of the Evidence Act 
takes care of the nature of documents 
in respect of which alone certified 
copies could be obtained. Hence, this 
aspect cannot be a determinative factor 
to hold as to whether a caste certifi- 
cate is a public document or not. What 
is paramount is to find out whether 
in the course of discharge of public 
duties, the concerned public authority 
is enjoined to discharge the public 
duty, and if so, then the document which 
comes into existence consequent to such 
public duties, issued with Seal and 
authority of his Office would be a 
public document. Once a caste certifi- 
cate comes into existence in this form 
any other public functionary is duty 
bound to act upon the same. On being 
issued, it is a lawful and valid docu~ 
ment. So long as, it is not cancelled 
in the eye of law, it being a valid 
document, the holder of it, could rely 
upon it to establish his caste. Except 
the prescribed authority, по other 
authority or public bodies or under- 
takings etc. having been conferred with 
powers to issue caste ‘certificates, 
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he cannot choose to declare in any 
proceeding, that the valid caste certi- 
ficate contains false particulars. 
Further, in G.0.Ms.No.9, Social Welfare 
dated 3.1.1983, instruction vere given 
that records of local enquiry must be 
maintained as a permanent record for 
verification in future, which is also 
indicative of the fact that caste certi- 
ficate is a public document. Hence, 
it -is held that a caste certificate 
is a public document. 


6. The next point taken is, when the 
power to cancel a caste certificate 
has not been conferred on empowered 
authorities, there is no need for the 
concerned employer to await till the 
concerned authority cancels the certfi- 
cate, and only thereafter take a deci- 
sion about the correct caste of the 
candidate or employee or servant. Under 
section 21 or the General Clauses Act, 
a power to make an order includes the 
power to rescind it. Hence, the empower- 
ed authorities who had brought into 
existence the lawful and valid caste 
certificate or his higher authority 
alone could cancel a caste certificate 
Unless and until it is done, all public 
authorities in Central Government and 
Public Sector Undertakings and bodies 
etc. which are under its control are 
bound to treat the contents of such 
certificate as correct. 


7. Yet another contention taken is, 
in spite of becoming aware of the 
falsity of such certificate, they would 
be compelled to keep those certifi- 
cate~holders in service employment in 
spite of powers vested in them to initi- 
ate disciplinary proceedings and that 
such a situation should not be allowed 
to exist. Here again, this argument 
overlooks the enablement provided in 
Chapter XIV to verify the correctness 
of caste certificate if deemed neces- 
sary. Paragraph 14.3 in Chapter XIV 
enables an appointing authority if it 
considers necessary for any reason to 
verify the claim of a candidate through 
the District Magistrate of the place 
where himself or his family ordinarily 
resides. Hence, at the time of remand 
itself in such of those cases wherein 
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any doubt is entertained, an opportunity 
is to be given to vouchsafe the correct- 
ness or genuineness of the certificate. 
Irrespective of the several categories 
of empowered authorities, if the ques- 
tion of verification arises, a highly 
responsible authority being the District 
Magistrate-Collector, is authorised 
to verify the correctness of the certi- 
cate. This court considers that the 
Central Government after considerable 
care had chosen only responsible autho- 
rities,on whom the concerned Governments 
have disciplinary control, to issue 
such of those cases where a verification 
is necessary, to ascertain tl» correct- 
ness of the certificate, no prejudice 
'is caused to recruiting bodies in acting 
upon such authorised caste certificates. 
Furthermore, if after remand had been 
made, circumstances warrant a verifica- 
tion to be made and if it is proved 
that the candidate's claim is false, 
then his services may be terminated 
in accordance with the relevant rules/ 
orders. This being sufficient safeguard 
provided to act upon caste certificates, 
the concerned employer cannot insist 
upon taking a decision .. -arding the 
correctness of the caste certificates 
in disiciplinary proceedings. 


8. On the contention that for a false 
representation made or for filing a 
not genuine document іп support of 
employment, the power vests in the 
appointing authority to initiate disci- 
plinary proceedings, and therefore, 
in the said proceedings, the discipli- 
nary authority has the right to decide 
whether a caste certificate is genuine 
or not, it has to be held that that, 
it being a public document authorised 
to be issued with seal, and the empower- 
ed authority, having the jurisdiction 
to rescind it if it is found to be in- 
correct, and added to all these, in 
deserving cases, when the Collector 
could be called upon to verify about 
their genuineness, and in such ап 
enquiry, the concerned authdrity could 
place whatever materials it had come 
across and once it is determined by 
the Collector that the contents of the 
certificate are true and correct, there- 
after the same could not be subjected 


to any further enquiry in a disciplinary 


proceeding. If the Collector cancels 
the certificate, undoubtedly, on the 
basis of such a report, disciplinary 


action. could be taken to terminate the 
services of the  certificate-holder. 
This is precisely stated in paragraph 
14.3 in Chapter XIV. 


9. When verifications are called for, 
as to what procedure is to be followed 
the Government of Tamil Nadu in letter 
dated 7.7.1983 had stated that a 
Collector can cancel a community certi- 
ficate issued by a subordinate officer 
when it is found to Бе false. As to 
what he had to do under such circumstan- 
ces, clear-cut directives having been 
issued, the recruiting agency or 
bodies/institutions etc. will have to 
look to the Collector regarding the 
genuineness or otherwise of the certifi- 
cate. The procedure followed by him 
having been specifically stated and 
the consequences which would fall not 
only on the candidate but also on the 
issuing authority, if the caste certifi- 


cate is proved to be false, there is 
absolutely no scope to accept the 
contention of some of the counsel 
appearing for these bodies that the 


empowered authorities would act in an 
irresponsible manner. When the Central 
Government had issued directives as 
to how these caste certificates are 
to be issued and acted upon, and parti- 
cularly relating to Scheduled Castes 
and Scheduled Tribes, the policy of 
the Government is not to cause undue 
hardship to them. Їп proving their 
caste, it is just and proper to hold 
that, unless and until a caste certifi- 
cate is cancelled, it is binding on 
all ‘concerned authorities/institu- 
tions/bodies/undertakings etc. 


10. As for the petitioner, she filed 
not only a certificte issued by a Deputy 
Tahsildar but also by the 18th Metropo- 
litan Magistrate, Madras. Her S.S,.L.C. 
Certificate states that she belongs 
to Scheduled Tribe. The Headmaster of 
Government High School, Sinnappampatti 
has certified that she belongs to 


Indian-lindu-Konda Reddy. The sale deed 
dated 30.12.1926 in favour of her grand- 


DT 


father mentioning therein the words 
"Konda Reddy" was produced. This was 


executed on a stamp of that year. It | 


was no registered. Several persons exa- 
mined by respondents 2 and 3 have stated 
that her father is a Konda Reddy. The 
Collector of Ramnad in his circular, 


taking note of the attitude of the 
subordinate officers being reluctant 
to issue community certificates in 


respect of Konda Reddy Community, had 
stated that even if no documentary 
evidence is available, sworn-affidavit 
by the person/parent/guardian in stamp 
paper with -two respectable persons 
stating about community may be obtained, 
Certifying authority can make enquiry 
and verify with villagers concerned 
and the community people before issuing 
the certificate. Now in this case, 
several persons have supported the claim 
of the petitioner. In spite of such 
materials existing, the first respondent 
had relied upon the allegation made 
in the petition filed by K.M.Raju, the 
paternal-uncle of, the petitioner, who 
had himself stated that between himself 
and the father of the petitioner, due 
to partition dispute, they are not on 
talking terms. The other complainant 
is P.Radhakrishnan, who is the son of 
the petitioner's aunt. Except the oral 
claims made by them, they had not produ- 
ced any contra documentary evidence 
to dislodge the reliance placed by the 
petitioner: on the basis of ancient docu- 
ments ètc, The Tahsildar, Sankari- the 
third respondent in his report dated 
10.12.1981 had stated that the yillagers 
have given sworn statements and since 
the sale deed of 1926 specifically 
refers to Konda Reddy, -the petitioner 
belongs to the said caste. The second 
respondent-Sub-Collector, wHo is ап 
I.A.S.Officer, after considering all 
details not only of the contents of 
documents, but also the claims made 
by all deponents had come to the conclu- 
sion that there is overwhelming evidence 
in support of the claim of the peti- 
tioner. In spite such materials and 
reports existing, the first respondent 
who had already issued a circular that 
Konda Reddy Community is non-existent 
in Salem District, had chosen to rely 
on oral claims made by two complainants, 


" 
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who are close relations of the peti- 
tioner and who are admittedly inimical 
towards her and there being total 
absence of consideration of the contents 
of the reports submitted by respondents 
2 and 3 and the materials produced by 
the petitioner, the impugned communica- 
tion of the first respondent dt. 
1.12.1984 is illegal, as the conclusion 
arrived at therein is obviously perver- 
se. Ав pointed out by the Sub-Collector, 
when overwhelming evidence exists in 
support of the claim of the petitioner, 
it is fruitless to remit the matter 
for passing fresh orders as claimed 
by the counsel for the first respondent. 


The certificate issued by the 18th 
Metropolitan Magistrate, Madras being 
a competent authority to issue such 


a certificate, and it having not yet 
been cancelled, and the petitioner 
having satisfactorily established that 
she belongs to Konda Reddy Community, 
there is no warrant for any further 
enquiry to be held.- But for the illegal 
and invalid communication of the first 
respondent, the fourth respondent would 
not have issued the impugned show-cause 
notice. Now that it is held that the 
petitioner is a Konda Reddy and the 
certificte of 18th Metropolitan Magis- 
trate being a valid certificate, the 
fourth respondent cannot further proceed 
against the petitioner as if she had 
produced a false certificate. Hence, 
it is held that: 


1. A Caste/Community Certificate issued 
by an empowered public authority under 
seal continues to be a valid document 
till it is cancelled by the said autho- 
rity or by his superior authority. 


2. Their contents are to be treated 
as correct and every public authority, 
undertakings, bodies, institutions, 
etc, which are bound by instructions 
relating to such certificates, are bound 


- to act upon them, so long as* they are]: 


not cancelled. 


3. In no disciplinary proceeding. their 
genuineness or correctness of their 
contents can be gone into. It is open 
to the department or employer or organi- 
sation, to ask the issuing authority 
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or District Collector, as the case may 
be, to verify whether the certificate 
as issued could be still valid, on 
materials which have since come to their 
knowledge. They can appear in the veri- 
fication enquiry апі place the 
materials. 


4. If the certificate is cancelled, 
then disciplinary proceedings can be 
initiated for having furnished false 
information. 


5. Appointing authorities have the right 
to verify the genuineness of the certi- 
ficates by approaching the District 
Magistrate-Collector of the District 
oresuch other constituted authority, 
and once the report is received that 
the certificate is genuine, thereafter 
the certificate-holder cannot be further 
harassed to prove his caste/community 
in any other manner. 


6. In causing verification, the Colle- 
ctor is bound to follow the procedure 
laid down in letter dated 7.7.1983 of 
Government of Tamil Nadu. . 


‘7, In view of what is stated in Chapter 
XIX of Brochure on Reservation for 
Scheduled Castes and Scheduled Tribes 
in Services, 6th. Edition (1982), the 
instructions issued by the Central 


Government from time to time relating 


to Scheduled Castes and Scheduled 


Tribes, pertaining to issue of caste 
certificates are binding upon public 
and voluntary agencies receiving 


grands-in-aid from the Central Govern- 
ment, as provided therein. 


ll. For the reasons stated above, both 
the writ petitions are allowed with 
costs payable by the first respondent. 
Advocate's fee Rs.250/- one set. 


R.S. Petition allowed. 
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IN THE HIGH COURT, OF JUDICATURE AT 
MADRAS. 


(Appellate Jurisdiction) 


Present:- S.Natarajan and  K.Venkata- 


swami, JJ. 


*L.P.A.No.32 of 1977. 8th March, 1984. 


A.Subramanian Asari Appellant* 
Ve 
Jayadevan Nair and others ^ Respondents. 


Hindu Law - Alienation - Suit for parti- 
tion and possession - Concerned property 
in possession of alienee - Alienation 
made by adult members of tarwad - Major 
portion of consideration paid for purch- 
asing other properties - Impugned alien- 
ation though found not to be for neces- 


- sity if sustainable as an act calculated 


to benefit the family even in the 
absence of purchase of other property, 
- Nature of burden of proof cast on 
alienee. 

Held:- There is a marked difference 
betwen cases where the sale of a proper- 
ty belonging to a Joint Hindu family 
is effected for purposes of necessity 
on the one,hand and /for purposes of 
family benefit on the other. In the 
f all that the alienee will 
have to prove is the existence of the 
necessity which impelled the vendor 
to effect the sale. It is not obligatory 
on him. to prove that the necessity was 
fulfilled in accordance with the reci- 
tals contained in the sale deed. That 
is because the alienee cannot effecti- 
vely control and direct the actions 
of the vendor. [Para.9] 


While in the case of alienation for 
family necessity, it can be upheld even 
if the sale consideration had not been 
utilised, with regard to an alienation 
for purpose of family benefit, the 
alienee has to prove that the sale con- 
sideration has.been actually utilised 
for the purpose for which the sale wás 
made for the benefit of the family and 
in the absence of such evidence the 
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alienation cannot be taken to be benefi- 


ciai to the family. [Para.11] 
Cases referred to:- 
Muthuswami Pillai v.,  Sandana Velan, 


(1927)53 M.L.J.218= A.I.R.1927 Mad.649; 
Radhakrishnadas v. Kaluram, (1963)1 
S.C.R.648= A.I.R.1967 S.C.574; Sri Kri- 
shna Das v. Nathu Ram, (1927)54 1.А.79= 
52 M.L.J.720- A.I.R.1927 P.C.37; Niamat 
Rai v. Din Dayal, (1927)54 I.A.211s 
52 M.L.J.729- A.I.R.1927 P.C.121; Sengo- 
da Goundan v.  Mwthuvelappa, (1955)2 
M.L.J.331- A.I.R.1955 Mad.531; Krishna- 
swami Naidu v. Velumani, (19074) T.L.N. 
J.139. 

Appeal under Clause 15 of the Letters 
Patent against the Judgment and decree 
of Mr.Justice Ramanujam dated 20-10-1976 
and made in the exercise of the ordinary 
civil jurisdiction of the High Court 
in Appeal No.36 of 1970, preferred to 


the High Court against the decree of. 


the District Court, Kanyakumari at Nager- 
coil dated 22-9-1969 and passed in 
0.S.No.9 of 1968, 


N.Thiagarajan, for Appellant. 
G.S.Thamby, for Respondents. 
The Court made the following 


ORDER:- This appeal under Letter Patent 
has been filed against the Judgment 
of a learned single Judge of this Court 
in A.S.No.36 of 1970, wherein the 
learned Judge has confirmed the findings 
of the trial Judge, that in so far as 
the purchase of items 10, 11, 35 and 
37 of the suit properties by the 9th 
defendant they were not supported by 
tarwad necessity.  Aggrieved by this 
Judgment, the 9th defendant has prefer- 
red this appeal. 


2. Plaintiffs respondents 1 to 3 herein 
filed O.S.No.9 of 1968 on the file of 
the District Judge,  Kanyakumari at 
Nagercoil, parying for partition and 
separate possession of their share in 
the tarwad properties. In seeking the 
relief of partition, they assailed the 
alienations of several items of tarwad 
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properties effected by the adult members 
during their period of minority. The 
trial Judge sustained the case of the 
plaintiffs and. found that they would 
be entitled to a 3/10 share in the suit 
properties-. and consequently, granted 
a decree for partition in respect of 
that share. 


3. Against the Judgment of the trial 
Court, defendants 7, 9, 18, 23, 24, 
28, 29, 30, 32, 40, 42 to 44, 34 and 
20 preferred A.S.No.36 of 1970, which 
was heard by Ramanujam, J. Two conten- 
tions were raised before the learned 
Judge; one of them was that a partition 
had taken place between the branches 
of the tarwad in the year 1958 under 
Exhibit 4-15 and by reason of that 
partition, the plaintiffs will not be 
entitled to claim partition of and 
challenge the alienations of other items 
of  properties,. which have not been 
awarded to the share of their sub-tar- 
ward, under Exhibit А-15, Ramanujam, 


.J. accepted the cou-ention and held 


that a distinction has to be made 
between the pre-partition alienations 
and the  post-partition  alienations, 
that in respect of pre-partition aliena- 
tions, the plaintiffs: can challenge 
the same on the ground that the aliena- 
tions are not for tarwad necessity and 
that in respect of the post-partition 
they can challenge them 
only if the alienations related to the 
properties allotted to them. The second 
contention .before the learned Judge 
related to the merits of the defence 
put forward by the various alienees 
in justification of the sales effected 
to them. For the purpose of this appeal, 
we are only concerned with the case 
put forward by the Oth defendant, who, 
as already stated, is the appellant 
herein. As has been mentioned above, 
the 9th defendant had purchased items 
10,11,35 and 37 under Exhibit A-5 sale 
deed. The consideration for these four 
items of properties is 10500 fanams. 
It was recited in Exhibit A-5 that 3000 
fanams were to be paid for obtaining 
the release of a mortgage from one 
Arulanandam, that 1150 fanams were 
reserved for redeeming a mortgage of 
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item 5, 265 fanams were reserved for the court below that though the 
redeeming a mortgage of item 35, and alienee undertook to obtain the 


the balance of 6065 fanams was paid 
in cash ‘for the purpose of acquiring 
properti. zs’, in the names of the vendors 
and the minors, While the plaintiffs 
contended that the sale under Exhibit 
4-53 had not been effected for considera- 
Lion and tarwad necessity,’ the 9th 
defendant set up a defence that the 
sale had been effected for tarwad neces- 
sity and therefore, the alienations 
in his favour were binding on the minors 
and they could not be set aside. 


& After considering the 
and oral evidence in- the case, the trial 
Judge held that items 10 and 35 had 
been redeemed in accordance with the 
recitals in Exhibit A-5 however there 
was no proof that 3000 fanams had been 
paid for redeeming the mortgage in 
faveur of ‘Arulanandam and that there 
was also no proof that 6065 fanams 
intended for purchase of other proper- 
ties had been paid to the venders. There 
appears to be a mistake in the finding 
rendered by the learned trial Judge, 
because the plaintiffs had not let in 
evidence to prove that 6065 fanams had 
not been paid to the vendors on the 
date of sale. Evidence had been let 
in only to show that 3000 fanams reser- 
ved for discharge ‘of the mortgage in 
favour of Arulanandam had not been paid 
and that had led to the mother of the 
plaintiffs filing a suit, 0.5.№.670 
of 1953 on the file of the District 
Munsif, Padmanabapuram for recovery 
of the balance of the sale price due 
under that head. It is borne out by 
records that the suit had been subse- 
quently compromised. The learned trial 
Judge has held that there was collusion 
between the 9th defendant (appellant 
nerein) and the guardian of the minors, 
and hence Exhibit A-5 sale deed cannot 
be held to have been executed for 
consideration or tarwad necessity. He 
therefore held that the sale is liable 
to be set aside and accordingly granted 
the relief of partition to the plain- 
tiffs. " | 
8. While disposing of A.S.No.36 of 1970, 
Ramanujam, J. has observed as follows:- 
“It has been found on evidence by 


documentary 


release of the mortgage from Arulanan- 
dam, the mortgage was not in fact 
released and that the plaintiff's 
mother later had to file a suit for 
realising that amount but the suit 
came to be settled out of court, It 
has not also been shown by the alienee 
that any property has been purchased 
for the tarwad with 6065 fanams 
alleged to have been‘ paid to the 
vendors. It has been proved that the 
two mortgages for which the balance 
of consideration is said to have been 
utilised had been redeemed. Therefore, 
on these facts, the lower court found 
that Exhibit A-5 sale also cannot 
be held to be supported by tarward 
necessity. I have no reason to dis- 
agree with the finding of the court 
below as regards these items," 


6. Mr.Thiagarajan,. learned Counsel for 
the appellant contends that the finding 
of the learned single Judge" that the 
redemption of the two mortgages, for 
which the balance of consideration is 
Said to have been utilised, has not 
been proved", is not a correct finding, 
because the trial Judge has rendered 
a finding on that matter in favour of 
the 9th defendant. We are inclined to 
sustain this contention, because ме 
find that the trial Judge has in fact 
rendered a finding that 1150 and 285 
fanams had been utilised for the 
discharge of mortgages over items 10 
and 35, respectively. 


7. The next submission of Mr.Thiagara jan 
is that 3000 fanams reserved for obtain- 
ing the release of the mortgage from 
Arulanandam should also have been paid 
by the" 9th defendant at a subsequent 
point of time. In support of this plea, 
the counsel points out that the mother 
of the plaintiffs had filed а suit, 
as borne out by Exhibit  P-97, for 
recovery of money due under this head. 
The suit had been subsequently compro- 
mised and the counsel would say that 
the mother would not have entered into 
a compromise unless she had been paid 
the sum of 3000 fanams, which had to 
be paid by the vendee for obtaining 
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the release of the mortgage from Arula- 
nandam, On the other hand, the respon- 
dent's counsel would say that when the 
trial Judge has given a finding that 
there has been collusion between the 
9th defendant. and the, plaintiffs! 
mother, the Court cannot attach any 
weight to the compromise entered into 
between the parties in O.S.No.670 of 
1953. For purpose of this appeal, We 
do not think it necessary to go into 
the question whether the 9th defendant 
had discharged his obligation of paying 
3000 fanams by having the amount paid 
to the plaintiffs' mother when she filed 
the suit for the ultimate purpose of 
getting a release of the mortgage execu- 
ted in favour of Arulanandam. 


8. We will proceed on the basis that 
the stand taken by the appellant in 
this behalf is also sustainable. Even 
then, we have to see whether the sale 
effected under Exhibit A-5 is legal 
and valid and sustainable in law. As 
we. have stated above, the major portion 
of the consideration, viz. 6065 fanams 
is said to have been paid to the vendors 
for the purchase of other items of 
properties in the names of the vendors 
and the minors. There is no evidence 
in the case to show that other items 
or items of properties had in fact been 
purchased by the vendors in compliance 
with the recitals contained in Exhibit 
A-5. Now the question for consideration 
is, whether in the absence of proof 
of purchase of- other’ items or items 
of properties, the 9th defendant can 
seek to justify the sale in his favour 
on the ground of tarwad necessity. 
Ramanujam, J. has held that since the 
9th defendant has not shown that any 
property had been purchased for the 
tarwad necessity with 6065 fanams 
mentioned іп Exhibit А-5, the sale 
cannot be said to have been effected 
for tarwad necessity. Mr.Thigarajan, 
assails the finding of the learned Judge 
on this aspect of the matter and states 
that it is not possible for alienee 
to exercise control or supervision over 
the alienor and see to it that another 
item of property was purchased from 
out of the sale consideration and such 


THE MADRAS LAW JOURNAL REPORTS 


[1985 


being the case, it will not be just 


to hold that since the alienee has not 


proved the -purchase of property by the 
vendor, the sale transaction in his 
favour should fail on the ground that 
it was not for tarwad necessity or the 
benefit of the family. In support .of 
this contention, Mr.Thiagarajan invited 
our attention to Muthuswami Pillai v. 
Sandana Velan, (1927)54 M.L.J.218: 
А.І.8.1927 :Mad.649. In that case,. a 
father sold an item of property for 
Rs.2,000/- and it was mentioned in the 
sale deed that the sale transaction 
was being entered into for the benefi- 
cial purpose of the family, viz» to 
purchase a more productive land than 
the one that was sold. It was however 
found that no such land was in fact 
purchased and the minors, who questioned 
the alienations, were not benefited 
by the transaction of sale. Even so, 
a Bench of this court accepted the find- 
ing of the Subordinate Judge that the 
sale transaction had been entered into. 
with intent to benefit the family and: 
therefore, the finding on the issue 
"whether the sale was an act calculated ' 
to benefit the family?' should be found;: 
in favour of the alienee. We do not: 
derive any light from this Judgment: | 


because it has been rendered with refer- : 


ence to the peculiar facts of that case. 


9. Mr.Thiagarajan then cited Radhakrish- 
nadas v. Kaluram, (1963)] S.C.R.648= 
A.I.R.1967 S,C.574 . In that case, the 
question was whether a sale of joint 
family property for Rs.50,000/- could 
be sustained when the sale was justified 
by necessity only to the extent of 
Rs.45,000/-. The ‘argument put forth 
before the Supreme Court was that for 
the balance of the sale price of 
Rs.5,000/- legal necessity had not been 
established and therefore, the sale 
transaction was liable to be set aside. 
The Supreme Court referred to the 
judgments of the Privy Council in two 


cases, viz, Sri Krishna Das v. Nathu 
Ram, (1927) 54 I.A.79s 52 M.L.J.720: 
A.I.R.1927 P.C.37 and Niamat Rai v. 


Din Dayal, (1927) 54 І.А.211= 52 M.L.J. 
7202 A.I.R.1927 P,C.121 and Held as 
follows: 


a 
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"Tt is well established by the deci- 
sions of the courts in India and the 
Privy Council that what the alienee 
is required to establish is legal 
necessity for the transaction апа 
it is not necessary for him to show 
that every bit of the consideration 
which he advanced was actually applied 
from meeting family necessity." 


Though this decision lends apparent 
force to the contention of Mr.Thiaga- 
rajan, we find that the ratio cannot 
be applied to this case, because there 
is a marked difference between case 
where the sale of a property belonging 
to a joint Hindu family is effected 
for purposes of necessity on the one 
hand, and for purposes of family benefit 
on the other. If the sale had been 
effected for ‘the purpose of necessity, 
then all that the alienee will have 
to prove is the existence of. the neces- 
sity, which impelled the vendor to 
effect the sale. It is not obligatory 
on him to prove that the necessity was 
fulfilled іп accordance with the 
recitals contained in the sale deed. 
This is because of the fact that the 
alienee cannot effectively control and 
direct the actions of the vendor. The 
Privy Council has observed in Sri Krish- 
nan Das v. Nathu Ram, (1927) 54 І.А.79= 
52 M.L.J.7202  A.I.R.1927 P.C.37, as 
follows: 
" . . . the alienee can rarely have 
. the means of controlling and directing 
the actual application of the money 
paid or advanced by him unless he 
enters into the management himself". 


10. On the other hand, we have another 
‘line of dicisions, where the obligation 
of the alienee to prove the application 
of the sale price for purposes intended 
for the benefit of the family, has been 
set out. We may only cite a Bench deci- 
sion of this Court in Sengoda Goundan 
v. Muthuvelappa Goundan, (1955)2 M.L. 

J.331: | A,I.R.1955  Mad.53] іп this 
behalf. In that case, the alienation 
‘of certain items of family properties 
was challenged on the ground that they 
were not supported either by necessity 
or for the benefit of the family. In 
respect of certain alienations, the 


M.T...1.25 - 


alienee could not prove that the sale 
was supported by necessity, Therefore, 
an alternate plea was taken that the 
sale was intended for the benefit of 
the family. But the alienee was not 
able to prove that the sale price had 
been used for the purpose of another 
item of property for the benefit of 
the family. Taking note of that fact, 
the Bench held as follows: 


"In the absense, therefore, of any 
proof or utilisation of the sale 
proceeds in the purchase of other 


property for the family, we must hold 
that the alienations were not for 
the benefit of the family . . . We 
agree with Subba Rao, J. that the 
alienations were not for the benefit 
of the family and therefore were not 
binding on the plaintiff." 


Therefore, the view taken by Ramanujam, 
J. that since the 9th defendant had 
not proved the utilisation of 6065 
fanams for purchase of another item 
of property for the benefit of the 
family, the sale cannot be held valid, 
is fully in accordance with law. 

11. We may also refer to a judgment 
of Ramanujam, J. in Krishnaswami Naidu 
v. Velumani and others,(1974)  T.L.N.J. 
139 where the learned Judge has held 
that. in case of alienations for family 
necessity, the alienation can be upheld 
even if the sale consideration had not 
been. utilised as was expected of the 
manager at the time of entering into 
a transaction, as the alienee need not 
look to the proper application of the 
sale proceeds; but with regard to 
alienations for purpose of family 
benefit, the alienee has to prove that 
the sale consideration was actually 
utilised for the purpose of purchasine 
other lands for the benefit of the 
family and in the absence of such 
evidence, the alienation cannot be taken 
to be beneficial for the family. 


12. Mr.Thiagarajan then contended that 
the plaint does not proceed on the basis 
that the sale was not for the benefit 
of the family, but it proceeds on the 
basis that the sale was not 


fore? 
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consideration and tarwad necessity. 
Hence, he would say that since 4435 


fanams have been utilised for discharg-: 


ing three mortgages it must be held 
that the sale was for tarwad necessity. 
We are unable to accept this contention, 
We may refer to Regulation 25 of the 
amended Nair Regulation, 1100 which 
governs the parties where it is stated 
as under: 


"Except for consideration and Tarwad. 


necessity and with the written consent 
of all the major members of the 
Tarwad, no Karnavan or other managing 
member shall sell Tarward immovable 
proerty or mortgage it with posses- 
sion for a period of more than twelve 
years." 
Therefore, the regulation would also 
take in a case of a sale, where a major 
portion of the sale consideration is 
not for tarwad necessity, but for the 
purpose of benefit for the.family. For. 
the aforesaid reasons, we are in comple- 
te agreement with the view taken by 
the learned Judge about Exhibit A-5 sale 
not being binding on the plaintiffs. 
Consequently, we affirm the judgment 
of the learned single Judge with refer- 
ence to the. 9th defendant's case and 
dismiss the appeal. However, there will 
be по order as to costs. 


R.S. 


Appeal dismissed. 
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T.P.Rathinam Pillai,. S/o. Perianna 
Pillai, No.147, Thanjavur Road, Tiruchi- 
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S,.K.Mohamned Kasim, S/o Khader Ibrahim 
Rowther, No.22, Palakarai Main Road, 
Tiruchirapalli Respondent. 
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Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), as amended 
by Act (XXIII of 1973), section 10(2)(i) 
- Wilful default - What is - Every 
default not a wilful default - Tenant 
taking all steps to pay the rent - No 
wilful default. 


Held:- The facts and circumstances of 
each case have to be taken note of 
before coming to the conclusion that 
the tenant has committed wilful default 
in the payment of rent, - [Para.12] 


In this case the attempts made by the 
petitioner for paying the rents and 
also protecting his interest are eviden- 
ced by the 'various documents and they 
clearly establish that the petitioner 
was anxious to pay the rents and he 
had taken the necessary steps to protect 
his interest and that of the landlord 
who is the respondent herein. On the 
other hand it is patent that the respon- 
dent is trying his best to find out 
some menas by which he could victimise 


'the' petitioner on one ground or other 


so that he can evict him from the shop 
under his occupation. [Para.8] 


Even if there was wrong adjustment of 
the property tax towards the payment 
of rent and the deposits into court 
and in Saving Bank were made once in 
two or three months on certain occa- 
sions, that may be a default, but cannot 
by any stretch of imagination be a 
wilful default. The facts clearly esta- 
blish the oblique motive of the landlord 
to get the tenant evicted somehow or 
other, Both the Courts below have com- 
pletely failed to appreciate the docu- 
ments while deciding as to whether the 
tenant has committed wilful default 
in payment of rent or not. 


Cases referred to:- 

Jagannatha Chettiar | v. Swarnambal, 
(1984)2 M.L.J.6- 97 L.W.182;G.Rangaraju 
v . Parthasarathy , (1964) 1 M.L.J.12; 
Khivraj v. Maniklal,I.L.R. (1966) 1 
Mad. 431 = A.I.R.1966 Mad.67; Rajappa v. 
Jumndoss ,(1979) 1 M.L.J.. 317. ; 


R.Alagar, for Petitioner. 
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(Gokulakrishnan, J.) 


K. Ramaswamy, for Respondent. 
The Court delivered the following 


JUDGMENT :- The tenant is the petitioner. 
The landlord who is the respondent 
herein filed  R.C.0.P.No.307 of 1977 
for. getting an order of eviction on 
the -ground of wilful default in the 
payment of rent from 1-7-1970 to 
30-6-1977. It is the case of the peti- 
tioner herein that he became the tenant 
in the year 1930 and only subsequent 
to his tenancy, the respondent herein 
became the owner of the property in 
1942. According to the petitioner, there 
is no question of any default much less 
wilful default in the payment of rents 
and that the calculations piven by him 
in his counter statement will leave 
an excess of Rs.201.15 in the hands 
of the respondent herein. Both the 
authorities below found wilful default 
on the part of the petitioner herein 
and ordered eviction, It is as against 
these orders, the present civil revision 
petition has been filed by the tenant. 


2. Mr.R.Alagar, learned counsel for 
the petitiener narrated the events from 
the year 1970 and submitted from the 
facts of the case that there is neither 
default nor wilful default on the part 
of the petitioner herein in the: payment 
of rents. On the other hand, Mr.K,Rama- 
swamy, learned counsel for the respon- 
dent pointed ont the adjustments made 
by the petitioner herein in respect 
of payment of property tax, submitted 
that this will amount to wilful default 
in the payment of rent and for this 
proposition, cited the decision of this 
Court in Jagannatha Chettiar v. Swarnam- 
Apart from this aspect of the case, 
Mr.K.Ramaswami learned counsel for ‘the 
respondent submitted ‘that even in the 
matter of deposit of rents both in the 
court and also at the post office 
savings account, the petitioner was 
.not regular in deposit and that can 
'be easily verified from the documents 
on record. 1 have been taken through 
the evidence, pleadings and the orders 
of the courts below. 


3. In order to appreciate the facts 


. brother-in-law 


and circumstances of this case and as 
to whether any wilful default has been 
committed by the petitioner herein, 
it is but necessary to state the events 
that finally culminated in the filing 
of R.C.0.P.No.307 of 1977. 


4. In 1930, the petitioner, herein 
Became the tenant. In 1942 the respon- 
dent herein became the owner of the 
suit property. It is the case of the 
petitioner that he went to Ceylon on 
a pilgrimage in 1970 after putting his 
one Panchanatham in 
charge of the shop in question. The 
said Panchanatham colluded with the 
respondent and brought about a register- 
ed lease deed dated 7-8-1970 as if the 
Shop was leased to him by the respon- 
dent. That lease deed mentions a sum 
of Rs.100/- as the rent payable per 
month for the suit shop. The said Panch- 
anatham filed 0.S.No.1330 of 1970 on 
the file of the District Munsif's Court, 
Tiruchirapalli for an injunction restra- 
ining the petitioner herein from inter- 
fering with his possession. That suit 
was dismissed for default on 15-2-1972. 
It is seen from Exhibit B-23 that the 
respondent herein filed 0.5.№.1985 
of 1973 against the petitioner and 
Panchanatham for a declaration that 
Panchanatham is his tenant and the 
petitioner herein’ is the sub-tenant. 
On 9.1.1975 this suit was dismissed 
holding that the petitioner herein is 
a direct tenant under the respondent. 
Aggrieved by the said order, the respon- 
dent preferred an appeal A.S.No.294 
of 1976 before the Sub Court, Tiruchy 
and the said appeal was also dismissed 
on 27-12-1976. Thus, it is clear from 
the above said facts that the petitioner 
has been recognised as the direct tenant 
under the respondent herein. 


5. 0.5.N0.712 of 1976 is the suit filed 
by the respondent herein for arrears 
of rent from Panchanatham in which the 
petitioner was a party. On 23-8-1979 
the said suit was dismissed. Even prior 
to this suit, . the petitioner filed 
R.C.O.P.No.106 of 1971 praying for 


. permission.for depositing the rent into 


the court. The petitioner was driven 
to the necessity of filing this petition 
after sending five money orders as 


of 
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evidenced by Exhibits B-1 to B-5 for 
-the period from August 1970 to December 
1970 and that was refused by the respon- 
dent herein. On 16-8-1973, R.C.0.P.No. 
106 of 1971, was ordered and the peti- 
tioner was permitted to deposit the 
rents into the court of. the Rent Con- 
troller. In, R.C.O.P.No.115 of 1971, 
the respondca: herein filed an eviction 
petition against Panchanatham and the 
petitioner herein on, the ground of wil- 
ful default and s^h. »tting. That peti- 
tion was dismissea* 's early as on 
16-8-1973. As again the dismissal 
of this petition anc ‚зо aS apainst 
the direction іп К.С... „№.106 of 1971, 
the landlord filed C.M.A.Nos.248 and 
249 of 1973. Both these appeals were 
dismissed on 11.4.1977 holding that 
there is no sub-letting nor any wilful 
defauit, on the part of the tenant. As 
regards the direction to deposit the 
money, the appellate court upheld the 
order of the Rent Controller. No revi- 
sion was filed as against these orders. 
The common . judgment in C.M.A.Nos.248 
and 249 of 1973 is evidenced by the 
document Exhibit B-22. In this judgment 
in which the respondent is the appel- 
lant, the court has specifically 
observed: 
"In the deposit application for six 
months rent of Rs.174/- at Rs.29/- 
per month Rs.87/- was deposited after 
adjusting the property tax paid." 


This judgment further holds in categoric `’ 


terms- that the petitioner is the direct 
tenant of the respondent herein. After 
the dismissal of  C.M.As.Nos.248 and 
249 of 1973 on 11-4-1977, the respondent 
herein called upon the petitioner under 
Exhibit А-1 dated 9-5-1977 to pay rent 
from 1-7-1970 to 30-4-1977. Exhibit 
А-2 is the reply sent by the petitioner 
on 6-6-1977 giving the details of the 
amounts deposited in the post office 
savings account, the amount deposited 
in court and also the amount paid as 
property tax. Subsequent to this reply, 
the respondent herein filed R.C.O.P.No. 
307 of 1977 alleging wilful default 
for the period from 1970 to 1977. The 
Rent Controller found that there is 
wilful default in the payment of rent 
from June 1972 to November 1972, from 
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April, 1975 to June 1975 and from Novem- 
ber 1975 to February 1977. After finding 
that there is wilful default for this 
period, · the Rent Controller ordered 
eviction. The. petitioner herein prefer- 
red R.C.A.No.103 of 1984, The Appellate 
Authority found that there is wilful 
default for the period from June 1972 
to November 1972 and from November 1975 
to February 1977. On this ground, the 
appellate authority dismissed the 
appeal.. It is as against this order, 
the present civil revision petition 
has been filed. 


6. As far as the period June 1972 to 
November 1972 is concerned, the records 
clearly prove that the rents for this 
period have been paid already. As 
regards rent from November 1975 to 
February 1977, there is a clear state- 
ment in the counter filed in H.R.C.O.P. 
No.307 of 1977 and that clearly makes 
out that there is an excess payment 
of Rs.201.15 by the petitioner herein, 
and as such there is no wilful default 
as alleged by the respondent herein. 
This statement filed by the petitioner 
in H.R.C.0.P.No.307 of 1977 is fortified 
by the document Exhibit B-9 which shows 
that a sum of Rs.87/- was deposited 
on 29-1-1976 to the credit of C.M.A.No. 

248 of 1973. Exhibit B-10' shows that 
a sum of Rs.91.75 was deposited оп 


. 11-11-1976 to the credit of C.M.A.No.249 


of 1973. Under Exhibit B-13, municipal 
tax of Rs.198.25 was paid for 1972-73 
and 1973-74 under receipt No.C.D.39700 
dated 25-3-1976. Under Exhibit  B-14 


Municipal tax of Rs.99/- was paid for 
1974-75 under receipt No,C.D.80248 dated, 
29-11-1976. Exhibit B-11 evidences the 
fillng of the suit 5.С.№.221 of 1975 
on the file of the District Munsif's 
Court, Trichy to get back a sum of 
Rs.230/- being the tax paid by the peti- 
tioner herein, Under Exhibit B-12, Money 
order was sent by the tenant as advance 
rent оп 31-5-1977 of a sum of Rs,.58/- 
and received by the respondent herein. 


‘7, The facts narrated above clearly 


establish the vindictive attitude adopt- 
ed by the landlord towards the tenant 
as and from 1970 onwards. А11 his 
attempts to hoodwink the petitioner 


fs 


`~ 
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(Соки1акгіѕћпап, J.) 


setting up his brother-in-law Pancha- 
natham as a tenant under him while the 
petitioner was away at Ceylon on a 


pilgrimage, proved futile. Ultimately 
the petitioner was declared as the 
direct tenant under the respondent 


herein in 0.S.No.1985 of 1973 and that 
was confirmed by the Sub-Court, Tiruchi- 
rapalli in A.S.No.294 of 1976 as early 
as on 27-12-1976. The respondent has 
prayed in his Rent Control application 
No.115 of 1971 to get the petitioner 
herein evicted and that petition was 
dismissed as early as on 16-8-1973. 
Even prior to that, the anxiety of the 
petitioner to send the rent by money 
order is evidenced by Exhibits B-1 to 
B-5. .Subsequently Exhibit B-27, series, 
which are money order coupons, evidence 
the anxiety of the petitioner to send 
the rents to the landlord. In spite 
of these circumstances, the landlord 
was bent upon filirg suit after suit 
and also Rent Control Applications in 
order to evict the petitioner somehow 
or other. The respondent clutched at 
every opportunity in order to damage 
the petitioner and ultimately came with 
the present R.C.0.P.No.307 of 1977 after 
having failed in his previous attempts 
in various proceedings alleging default 
from 1970 to 1977. The courts below 
no doubt found that the deposit in the 
savings bank account and the deposit 
in the court is not regular, but they 
were once in two months or three months. 
Exhibit A-10 is the ledger pertaining 
to deposit of rents maintained in the 
Court in R.C.O.P.No.106 of 1971. The 
counter statement filed by the peti- 
tioner amply establishes the particulars 
of payment and adjustments. The document 
Exhibit B-22 clearly refers to the 
payment of property tax by the peti- 
tioner and the adjustment of the same 
towards the rent, and it is clear that 
the respondent who was the appellant 
in the proceedings is aware of such 
payment of property tax and the adjust- 
ment of- the same towards the rent, It 
is surprising as to how the respondent 
ignores all these facts and comes 
forward with the present eviction peti- 
tion as if some default has happened 
in the payment of rent. 


|B. The attempts made by the petitioner 


- supine 


for paying the rent and also protecting 

his interest are evidenced by thel 
various documents referred to above 
and they clearly establish that the 
petitioner was anxious to pay the rents 
and he has taken all necessary steps 
to protect his interest and that of 
the landlord who is the respondent 
herein. On the other hagg,,it is patent 
that the respondent is trying his best 
to find out some means t, which he could 
victimise the petitioner herein on one 
ground or other so that he can evict | 
him from the shop under his occupation. | 




















9. In G.Rangaraju v.e Parthasarathy» 
(1964)1 M.L.J.12. Venkatadri, J. has 
observed that a mere default in payment 
of rent for a few days will not amount 
to wilful default and to hold that a 
tenant is wilfui in payment of arrears 
of rent, it must be proved beyond doubt 
that he had exhibited supine indiffer- 
ence and callousness. On the facts of 
the present case, it cannot be said 
that the petitioner herein had exhibited 
indifference and callousness 
in the payment of rent to the landlord. 


10. In Khivraj v. Maniklal, I.L.R. 
(1966)1 Май,431=  A.I.R.1966 Mad.67 
Ramamurthi, J. after observing an 


earlier decision of Rajagopala Aiyangar, 
J. held that wilful default was a state 
of mind or intention which must be 
inferred from the totality of circum- 
stances and that mere default by itself 
would not amount to wilful default. 
In this connection, the learned Judge 
has observed as follows:- 


"Keeping in mind the main object of 
the enactment, namely, prevention 
of unreasonable eviction of tenants, 
the principle that emerges from the 
several decisions is that for default 
to be regarded as wilful default, 
the conduct of the tenant should be 
such as to lead to the inference that 
his omission was a conscious violation 
of his obligation to pay. the rent 
or reckless indifference. If the 
default was due to accident or 
inadvertance or erroneous or false 
sense of security based upon the 
conduct of the landlord himself, the 
default cannot be said to be wil fur 
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default. It is not possible’ to lay 
down any hard and fast rule applicable 
to all cases. But the basic and essen- 
tial distinction between mere default 
and wilful default should be borne 
in mind and the totality and cumula- 
tive effect to all the circumstances 
should be taken into account and not 
any particular feature of the case 
in isolation. In certain cases, the 
prior conduct of the tenant consisting 
of chronic defaults taken along with 
a totally false and reckless plea 
of discharge or any .other wholly 
untenable plea. may amount to wilful 
default, But at the same time, certain 
pleas raised hy the tenant, but nega- 
tived by the court on assessment of 
the evidence adduced by the landlord 
and the tenant may constitute proof 
of bona fides on the part of the 
tenant as to rule out any theory of 
wilful default." 


11, In the same line of thinking is 


the judgment of Ramaprasada Rao, C.J. 
‘in Rasappa v. Jumnadoss, (1979)1 M.L.J. 
317 wherein the learned Chief Justice 
has held that the default as a ground 
for eviction should be such that it 
should be so conspicuous to a reasonable 
person that the tenant's attitude was 
nothing but supine .indifference and 
purposeful evasiveness resulting іп 
his recalcitrance. 
12. Thus, it is clear, that the facts 
and circumstances of each case have 
to be taken note of before coming to 
the conclusion that the tenant has 
committed wilful default in the payment 
of rent. In this background, when we 
see the decision rendered by Ratnam, 
J.in Jagannatha Chettiar v. Swarnambal, 
think that there is any conflict between 
the principles enunciated in the other 
decisions cited by me supra and the 
principles laid down by Ratnam, J. in 
the ‘above said decision. Іп this 
decision, the learned Judge proceeded 
on the basis that the tenant without 
any reference to the landlord has paid 
and adjusted the property tax towards 
the payment of tent. As I have observed 
already, the decision in C.M.A.Nos.248 


*. 
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and 249 of 1973 amply establishes that 
the landlord is aware of the adjustment 
of the property tax paid by the tenant 
towards the rent payable by him. Thus, 
on facts, the decision of Ratnam, J. 
in Jagannatha Chettiar. v.  Swarnambal, 
(1984)2 M.L.J.6- 97 L,W.182:; can be 
distinguished. It is clear from the 
facts of this case that tenant has taken 
all possible steps to pay the rents, 
and even if it is construed that there 
is wrong adjustment of the property 
tax towards the payment of rent and 
that the deposits into court and in 
savings bank were once in two or three 
months on certain occasions, that may 
be a default, but cannot at any stretch 
of imagination be a'wilful default on 
the facts and circumstances of this 
case. The systematic harassment by the 
landlord of the tenant in suits and 
eviction petitions as noticed above 
clearly establishes the oblique motive 
of the landlord. to get the tenant 
evicted somehow or the other. Both the 
courts below have completely failed 
to appreciate the above said documents 
referred to by me while deciding as 
to whether the tenant has committed 
wilful ‘default in the payment of rent 
or not. Every default is not a wilful 
default. As observed in the above said 
decisions cited by me, each cash depends 
upon the facts and circumstances of 
the particular case. The Courts below 
failed to refer to the relevant 
documents stated by me supra and thus 
erred in coming to the conclusion that 
the petitioner has ‘committed wilful 
default in the payment of rent. For 
the foregoing reasons I hold that there 
is no wilful default in payment of rents 
and hence the civil revision petition 
is allowed and the orders of eviction 


' passed by the authorities below are 


set aside. There will be no order as 


to costs. 


RS. 


Petition allowed. 


3. 


‘sentation to 


11 "ELE Sabesan v. 
IN THE’ HIGH COURT OF JUDICATURE АТ 
MADRAS. 


Present:- G.Ramanujam and K.Shanmukham, 
JJ. 


*W.P.No.156 of 1978. 26th September, 
1984, 


P.Sabesan Appellant* 


‚ М» 


The State of Tamil Nadu. represented by: 
the Secretary to Government, Home Depar- 
tment, Madras-9 and another Respondents. 
Police Subordinate Service (Discipline 
and Appeal) Rules, Rule 15-A - Power 
of review by whom exercisable - Арре1- 
late Authority against the order passed 
by DIG (Food Cell), whether can exercise 
the power of review. s gs d 


The appellant entered service as 
Sub-Inspector of Police on 1-12-1972 
and was later promoted as Deputy 
Inspector of Police on 3.2.1974. On 


14.3.9;; a charge memo was issuéd to 
him ‘relating to certain delinquencies 
between 16.9.71 and 6.2.1972, while 
the appellant was a Sub-Inspector of 
Police at Manapparai. After receipt 
of a written explanation, the first 
oral. enquiry was started on 30-9-1974 
by the Deputy Superintendent of Police. 
A supplementary charge memo was issued 
on 6-6-1974, While the enquiry was 
proceeding, the appellant was promoted 
as Inspector of Police on 5.8.1974. 
The oral enquiry started earlier was 
continued till September, 1975. Minutes 
were drawn up by one 'B' Deputy Superin- 
tendent ‘of Police who did not conduct 
the oral enquiry at any stage. Based 
on the said minutes, the appellant was 
issued a show cause notice by the D.I.C. 
Tirunelveli. The appellant made repre- 
the effect that the 
D.S.P.who held the enquiry did not draw 
up the minutes and therefore the entire 
proceedings stood vitiated. The objec- 
tion was upheld and the Inspector 
General of Police ordered one 'T' to 
draw up a fresh minutes and complete 


the enquiry. In pursuance of the said . 


direction, .'T' drew up a fresh minutes 
| Up 
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on 28.3.1977, It was a reproduction 
of.the earlier one drawn up by 'A'. 
Based on the said minutes dated 
28.3.1977, a show cause notice was 
issued and the appellant made his 
representation on 18.4.1977, Thereafter 


the D.I,G. (Food Cell) who is the 
disciplinary authority passed final 
orders on 19.5.1977 exonerating the 


appellant of the charges framed against 
him, Thereafter a show cause notice 
was issued on 25.9.1977 under rule 15-4 
of Police Subordinate Service (Disci- 
pline ànd. Appeals),Rules to show cause 
why he should not be dismissed from 
service. A writ petition was filed by 
the appellant séeking a writ of prohibi- 
tion and the same was dismissed. On 
appeal, 


Held:- The power of review under the 
above Rule can be exercised by 4 autho- 
rities; (1) The State Government, (2) 
the Head of the Department; (3) the 
Appellate Authority; and (4) any other 
authority specified in this behalf by 
the State Government by a general order 
or a special order. Put the power of 
review given by the Head of the depart- 
ment is, however, subject to a restric- 
tion under the proviso to the Rule. 
The proviso says that no power of review 
shall be. exercised by the Head of the 
Department unless the appellate 
authority, which had passed the appel- 
late order of the authority to which 
an appeal would be preferred againt 
the original order is subordinate to 
him. The second respondent herein was 
the Head of the Department and he also 
happened to be the appellate authority. 
: [Para.4] 


The proviso is specific that if the. 


authority to which an appeal would lie 
is not sub-ordinate to the Head of the 
Department, then the latter cannot 
exercise the power of review. Admittedly 
any order passed by the D.I.G. (Food 
Cell) is  appealable to the second 
respondent, who happened to be the Head 
of Department. The appellate authority 
was not subordinate to the Head of the 
Department since both the powers that 
is the power of.Head of the Department 
and the appellate authority had, vested 
in the same person. In such a case, 


et 
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the proviso prohibits the head of the 
Department from exercising the power 
of suo motu review. The proviso to rule 
15-A stands in the way of the second 
respondent exercising his suo motu 
.review power under -that rule as he 
happened to be the appellate authority, 
in the case in which he proposes to 
exercise the power of suo motu review. 
The show cause notice issued by the 
second respondent purporting to exercise 
the power .of review under rule 15-А 
of the Rules should be taken to be 
without jurisdiction, [Para.5] 


V.P.Raman, for Appellant. 
Chinnaswami, Add.G.P., for Respondents. 


The Judgment of the Court was delivered 
‚ by 
Ramanu јат, J.:- The appellant herein 
` entered service as Sub-Inspector of 
Police on 1-12-1962. He was later 
-promoted as Deputy Inspector of Police 
on 3.2.1974. On 14.3.74 a charge memo 
was issued to him relating to certain 
delinquencies between  16-9-1971 and 
6-2-1972, while the appellant was 
Sub-Inspector of Police at Manapparai. 
After receipt of a written explanation. 
the first oral enquiry was started on 
30-4-1974 by one L.R.Nagaswami, Deputy 
Superintendent of Police. A supplemental 
charge memo was issued оп 6.6.1974. 
While the enquiry was proceeding, the 
appellant was promoted as Inspector 
of Police on 5.8.1974. The oral enquiry, 
which was originally undertaken by 
L.R.Nagaswamy, was continued by опе 
Thirumalai Nambi Deputy Superintendent 
of Police, Manapparai and ‘that was 
continued till September 1975, when 


the enquiry was concluded. The minutes’ 


were drawn up by опе L.R.Natarajan, 
Deputy Superintendent of Police. Manap- 
parai, who did not conduct an oral 
enquiry at any stage. Based on the said 
minutes, the appellant was issued a 
show cause notice by the D.I.G.Tirunel- 
veli on 12th July, 1976. The appellant 
made his representations to the effect 
that the D.S.P., who held the enquiry. 
did not draw up the minutes and there- 
fore the entire disciplinary proceedings 
*"estood vitiated. This objection ‘was 
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upheld and the Inspector General of 
Police ordered Tirumalai Nambi to draw 
up a fresh minutes, who completed the 
enquiry. In pursuance of the said 
direction, Tirumalai Nambi drew up' a 
fresh minutes on 28.3.1977. It was an 


exact reproduction of the earlier one 
drawn by L.R.Natarajan. Based on the 
said minutes dated 28.3.1977, a show 
cause notice was issued and the appel- 
lant made his representations on 
18-4-1977. Thereafter D.I.G. (Food 
Cell), who is the disciplinary autho- 
rity, passed final orders on 19-5-1977 
enonerating the appellant of the charges 
framed against him. Thereafter on 
25-9-1977 a show cause notice‘ under 
rule 15-A of the Police Subordinate 
Service (Discipline and Appeals) Rules, 
was issued by the second respondent 
herein to show cause why he should not 
be dismissed from service. The appellant 
sought a copy of the rules and the 
detailed order passed by the D.I.G. 
exonerating him from the charges level- 
led against him. The appellant was 
supplied with the copy of the rules 
as well as the order of D.I.G. оп 
7.12.1977. At this stage, the appellant 
filed a Writ Petition No.236 of 1978 
seeking a writ of prohibition restrain- 
ing the second respondent from passing 
an order under rule 15-A referred to 
above. The said writ, petition came to 
be dismissed by Mohan, J. and the 
present writ appeal is filed questioning 
the correctness of the order of Mohan, 
J. 


2. In this writ appeal, Mr.V.P.Raman, 
the learned counsel for the appellant 
has raised ‘very many contentions. But 
we feel it unnecessary to deal with 
all the contentions raised by him. 


3. The learned counsel for the appellant: 
argued in detail that the second respon- 
dent being an appellate authority, 
against the order passed by D.I.G. (Food 
Cell), who has chosen to exonerate the 
appellant from all charges, cannot 
exercise the power of review and impose 
the punishment of dismissal from service 
as proposed by him. According to the 
learned Counsel, the power of review 
can be exercised only if the appellate 


as 


\. 


11 | Sabesan у. State of Tamil Nadu 201 
. s (Ramanujam, J.) 


authority is subordinate to the Head 
of the Department. It is not disputed 
that in this case the second respondent. 
Inspéctor General of Police, is the 
appellate authority over the orders 
passed by the D.I.G. (Food Cell), who 
has passed the final order exonerating 
the appellant from all the charges 
levelled against him. The question is 
whether іп these circumstances, the 
second respondent can invoke the power 
under rule 15-A of the Police Subordi- 
nate Service (Discipline and Appeal) 
Rules. Rule 15-A, which was in force 
at the relevant time is as follows: 


"15-А(1) 


Notwithstanding anything 
contained in these rules: 
(i) the State Government or 
(11) the Head of the Department 


directly under the State Government 
in case of а Government’ servant 
serving in a department or office, 
under the control of such Head of 
the Department or; 
(iii) the appellate authority, within 
six months from the date of the order 
proposed to be reviewed: or 
(iv) any other authority, арштын 
in this behalf of the State Government 
by a General or Special order, and 
within such time as may be prescribed 
in such general or special order may, 
at any time; either on their or its 
own motion or otherwise, call for 
the records and inquire and review 
“any order made under these rules, 
after consultation with the Tamil 
Nadu Public Service Commission, where 
such consultation is necessary and 
may, 
(a) confirm, modify or set aside the 
order, or 
(b) confirm, 
aside the penalty 
order, or impose any penalty, 
no penalty. has been imposed; or 
(c) remit the case to the authority, 
which made the order or to any other 
authority, directing such authority 
to make such further inquiry, as it 
may consider proper in the circumstan- 
ces of the case; provided that no 
order imposing or enhancing any penal- 
ty shall be made by any reviewing 
authority unless the Government 
servant concerned has been given a 


enhance or set 
imposed by the 
where 


reduce, 


reasonable opportunity of making 
representation against the penalty 
proposed, where it is proposed to 


impose any of the penalties specified 
in Clauses (d), (e), (f), (i) and (i) 
of rule 2 or to enhance the penalty 
imposed by the order sought to be 
reviewed to any of the penalties 
specified in those clauses, no such 
penalty Shall be imposed except after 
an inquiry in the manner laid down 
in sub-rule. А 
(b) of rule 3 and after giving a 
reasonable opportunity to the Govern- 
ment servant concerned of showing 
cause against the penalty proposed 
` оп the evidence adduced during the 
inquiry and except after consultation 
with the Tamil Nadu. Public Service 
Commission, where such a consultation 
is necessary: ` 
Provided further that no power of 
review shall be exercised by the Head 
of the Department, unless; 
(i) the authority which made the order 
(in appeal) or (ii) the authority 
to whcih an appeal would lie where 
no appeal has been preferred, is 
subordinate to him; 
(2) -No proceeding for review shall 
be commenced until after, 
(i) the expiry of the 
iimitation for an appeal or 
(ii) the disposal of the appeal, where 
any such appeal has been preferred, 
(3) an application for review shall 
be dealt with in the 
(4) same manner as if it were an 
appeal under these rules." 


period of 


The power of review under the above 
rule can be exercised by 4 authorities; 
(1) The State Government, (2) the Head 
of the Department; (3) the Appellate 
authority; and (4) any other authority 
Specified in this behalf by the State 
Government by a general order or a 
Special order. But the power of review 
given to the Head of the department 
is, however, subject to a restriction 
under the proviso to the rule, The 
proviso says that no power of review 
shall be exercised by the Head of the 
department' unless the appellate autho- 
rity, which had passed the appellate 
order or the authority to which an 


| appeal would Ье preferred against the 
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original order is subordinate to him. pretation of а statutory provision. 
The second respondent herein is the we heard both the learned counsel for 


llead of the Department and he has also 
happened to be the appellate authority. 
As the appellate authority in this case 
is not subordinate to the llead of thc 


Department, the former cannot exercise 
the power of review under the said 
proviso. 


5. According to the learned Government 
Pleader, the said proviso can apply 
only when the Head of the department 
and the appellate authority аге differ- 
ent, But we do not see any reason to 
limit the operation of the proviso as 
suggested by the learned Government 
Pleader. The proviso is specific and 
it says that if the authority to which 
an appeal would lie is not subordinate 


to the Head of Department, then the 
latter cannot exercise the power of 
review. Admittedly any order passed 


by the D.I.G. (Food Cell) is appealable: 


to the second respondent, who happens 
to be the Head of the department. Thus 
the appellate authority is not sub-ordi- 
nate to the Head of the department, 
both the powers that is the power of 
Head of the Department and the appellate 
authority having vested in the same 
person, In such a case, the proviso 
prohibits the head of the department 
from exercising the power of suo motu 
review, Thus the proviso to rule 15-A 
stands in the way of the second respon- 
dent exercising his ‘suo motu review 
power under that rule as he happens 
to be the appellate authority, in the 
case in which he proposes to exercise 
the power of sto moto review. Thus the 
show-cause notice issued by the second 
respondent proposing to exercise the 
power of review under rule 15-A of the 
rules should be taken to be without 
jurisdiction. It is significant to note 
that the learned Judge while passing 
the order under appeal has not consider- 
ed the scope and ambit of rule 15-A 
under which the second respondent 
proposed to ‘exercise his power of 
review. It appears that this point was 
not urged before the learned Judge and 
the same was urged for the first time 
before us. However having regard to 
the fact that the point urged is a pure- 
"dy legal point arising out of an inter- 


the appellant and the learned Government 


Pleader for the respondents оп 
point. 

6. ln the result the order of the 
learned single Judge is set aside and 


the appeal is allowed. Writ of Prohibi- 
tion will issue. There will no order 
as to costs. 


7. We make it clear that in view of 
our above decision, we are not express- 
ing our opinion on the other points 
raised in the writ appeal. 

R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- G.Maheswaran, J. 


*S.A.No.1312 of 1981. 19th September, 


1984. 

. Jayalakshmi and others Appellan ts* 
Ve 

Kaliaperume? Respondent. 


Transfer of Property Act (IV of 1882), 
Section 126 - Deed of gift if void and 


‘when can be re‘oked. 


Except ii the circumstances mentioned 
in section 126 of the Transfer of 
Property Act, a gift cannot be revoked. 
A gift may be revoked as if it were 
a contract, but not on the ground of 
want of consideration or failure of 
consideration. А gift may be revoked 
for coercion, fraud or misrepresentation 
or undue influence in the same way as 
a contract may be rescinded. 


thisz^ © 


EY 


>x 
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The four -essential 
revocation under section 126 are: 


1. that the donor and the donees must 
have agreed that the gift shall be 
suspended or revoked on the happening 
of a specified event; 

2. such event must be one which does 
not depend upon the donor's will; i 
3. the donor and the donee must have 
agreed to the condition at the time 
of accepting the gift; 

4, the condition should not be illegal 
or immoral and should ‘not be repugnant 
to the estate created under the gift. 


In the instant case such circumstances 


not having been made out the gift cannot 
be revoked. [Para.6] 


Case referred to:- 

Villers v. Beaumont, (1682)1 Vern.101. 
R.Shanmugham, for Appellants. 
G.Masilamani, for Respondent. 

The Court delivered the following 


JUDGMENT:- The defendants are the appel- 
lants. One Arumugha Asari, owner of 
the suit property, donated it to Kama- 
lakshi Ammal, his sister-in-law who 
is also the mother-in-law of the plain- 
tiff under Exhibit А-1 on 22-4-1970. 
He revoked that deed under Exhibit B-1 
on 24-8-1973. On the same day he execu- 
ted another deed of donation under Exhi- 
bit A-3, in favour of defendants. The 
defendants have taken possession of 
the suit property. The plaintiff, in 
whose favour Kamalakshi Ammal has execu- 
ted the gift deed, has filed the suit 
on the ground that the deed of donation 
dated 24-8-1973 under Exhibit A-3 is 
null and void and that it was obtained 
by coercion and for recovery of posses- 
sion of that portion of the property 
occupied by the defendant. 


2. The first defendant in her answer 
stated that Exhibit A-3 was not obtained 
by coercion or under undue influence, 
but was executed voluntarily by the 
donor, that  Arumugham Asari donated 


conditions  for- 


the property .in favour of Kamalakshi 
in the hope that she will maintain him, 


but as she has failed to maintain him 
he has cancelled the deed. 


. 3. The trial court found that Exhibit 


A-3 was not executed under coercion, 
but however decreed the suit of the 
plaintiff on the ground that Arumugham 
Asari cannot revoke the gift deed in 
favour of  Kamalakshi. The appellate 
court confirmed that decree and dismis- 
sed the appeal. 


'4. А learned Judge of this court while 


admitting the second appeal has formula- 
ted the following substantial questions 
of law: 


1. Whether the revocation of the gift 
is valid? 

2. Whether the deed of donation dated 
24-8-1973 was obtained by coercion and 
fraud and therefore invalid? 


5. The second point of law framed by 
the learned judge need not detain us 
any longer in view of the finding of 
the trial court that Exhibit A-3 was 
not obtained by coercion, The appellate 
Judge does not deal with this point. 
But, however, there is absolutely .no 
evidence to show that Exhibit A-3 was 
executed under coercion or undue influ- 
ence. In fact P.W.1 does not anywhere 
say that Exhibit A-3 was obtained by 
coercion or by fraud or by undue influ- 


ence. In the circumstances, the trial 
court was correct in coming to the 
conclusion that Exhibit A-3 was not 


obtained by undue influence, coercion 
or fraud. That disposes of the second 
question of law. 


6. The deed of gift was cancelled under 
Exhibit B-1. Section 126 of the Transfer 
of Property Act deals with the question 
of revocation or suspension of the gift. 
It reads that the donor and the donee 
may agree that on the happening of any 
specified event which does not depend 
on the will of the donor, a gift shall 
be suspended or revoked. The latter 
part of section 126 says that a gift 
which the parties agree shall be revoca- 


: ble wholly or in part at the mere will 
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. of the donor is void wholly or in part, 
as the case may be. The second part 
of section 126 ‘says that a gift may 
also be revoked in any of the cases 
(save want or failure of consideration) 

` in which, if it were a contract, it 

might be rescinded. Then follows the 
more important clause", save as afore- 
said, a gift cannot be revoked". That 
will show that except in the circumstan- 
ces mentioned in: section 126 of the 
Transfer of Property Act, a gift cannot 
be revoked. A gift may be revoked as 
if it were a contract, but not on the 
ground of want of consideration or 
failure of consideration. A gift may 
be revoked for coercion, fraud or mis- 
representation or undue influence іп 
the same way as a contract may be 
rescinded. It has already been pcinted 
out that Exhibit A-3 was not obtained 
under coercion. The four essential 
conditions for revocation under section 
126 are:- | 


1. that the donor and the donee must 
have agreed that the gift shall be 
suspended or revoked on the happening 
of a specified event; 

2. such event must be one which does 
not depend upon the donor's will; 

3. The donor and the donee must have 
agreed to the condition at the time 
of accepting the gift; 

4. The condition should not be illegal 


or immoral and should not be repugnant 


to the estate created under the gift. 


In the present case, in Exhibit А-1 
no condition is stipulted. The cancella- 
tion deed, Exhibit B-1, mentions that 
the donor had the fond hope that Kama- 
lakshi  Ammal will maintain him, but 
he was disillusioned with that hope 
and that he is therefore revoking the 
deed. Exhibit A-1 does not contain any 
condition that Kamalakshi should 
maintain the donor. It is therefore 
clear that the donor has revoked the 
gift under Exhibit А-1. at his pleasure. 
As already pointed out, a gift may be 
revocable by being subject to a condi- 
tion subsequent, but the condition 
cannot depend upon the will of the 
donor, for a gift revocable at pleasure 
is no gift at all. In this connection, 
"ehe observations of Lord Nottingham 
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in the case of Villers v. Beaumont, 
(1682)! Vern.lOl which are apt may be 
extracted: і 


"Tf а тап will improvidently bind 
himself up by a voluntary deed. and 
not reserve a liberty to himself by 
a power ‘of revocation, this court 
will not loose the fetters he hath 
put upon himself, but he must lie 
down under his own folly, for if you 
would relieve’ in such a case, you 
must consequently establish this 
proportion, namely, that a man can 
make no voluntary disposition of his 
estate but by his will only, -which 
would be absurd." | 


It is therefore clear that except in 
the circumstances mentioned in section 
126 of the Transfer of Property Act, 
a gift cannot be revoked. Such circum- 
stances having not been made out, the 
gift under Exhibit А-1 cannot be 
revoked, The resuit is the second appeal 
fails and is dismissed, but without 
costs. 


R.S. Appeal dismissed. 
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IN THE ‘HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- P.R.Gokulakrishnan, J. 


*C.R.P.Nos.3769, 3770/82 and 210/83, 
19th September, 1984, 


Sherwood Educational Society, Madras-31 
Petitioner* 


Ve 


Hussainy Begum Namazie and others 
Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), section 4(3) 
- Fair rent fixation - Methods to be 
followed - Sheds put up by tenant cannot 
be added to the cost of construction 
incurred by 1апй1от@ - Depreciation 
of one and a half per cent allowable 
to type 2 buildings - Fixation of ground 
value. 


In this case the lower appellate 
authority has included the shed put 
up by the tenants is an area of 2061 
sq.ft. and added it to the cost of 
construction incurred by the landlords. 
This method of calculation cannot be 
sustained, The construction put up by 
the tenant has to be omitted from the 
cost of construction. [Para.3] 


As regards depreciation, the second 
type of buildings, for which one-and-a- 
half per cent depreciation is allowable 
are buildings built partly of brick 
in lime mortar and partly of brick and 
in which teak has been used, The instant 
building can. be safely brought under 
type 2 building and the Rent Controller 
has correctly given one-and-a-half per 
cent depreciation. [Para.4] 


As regards the ground value to be fixed 
as per section 4(4) of the Act 18 of 
1960 the total area demised for occupa- 
tion of the tenants is 26464 sq.ft. 
of which the constructed portion by 
the landlord is 3854 sq.ft. The tenant 
has constructed in about 2061 sq.ft. 
Hence open ground left after such 


construction is eight grounds and 1399 
sq.ft. It is not possible to take all 
the 8 grounds and 1399 sq.ft. as an 
amenity for play ground as per the first 
schedule to section 4. In the 8 grounds 
and odd, 4 grounds and 1399 sq.ft. can 
be safely regarded as play ground that 
comes under the amenities mentioned 
in schedule I to section 4. The other 
4 grounds: along with 2061 sq.ft. on 
which the tenant has put up construction 
will have to be taken as appurtenant 
land to the main building. [Рага.6] 


Case referred to:- 


C.S.Ra javelan v. A.N.Parasurama Iyer, 
(1970)83 L.W.524. 


Petitions under section 4(3) of Tamil 
Nadu Act 18/60 as amended by Act 23/78 
praying the High Court to revise the 
order of the court of the Small Causes 
(IV Judge, Appellate Authority) Madras 
dated 25-2-1982 and made in H.R.A.Nos, 
320/80 and 402 of 1980 respectively 
H.R.C.No.1855 of 79 VIII Judge (Rent 
Controller) Court of Small Causes, 
Madras, 


The Court delivered the following 


JUDGMENT:- Both the tenant and the 
landlords have filed the Civil Revision 
Petitions herein. H.R.C.No.1855 of 1979 
was filed by the landlords for fixing 
fair rent. The premises in question 
are New Door No.9, Old No.50, Harrington 
Road, Chetput, Madras. The contractual 
rent is Rs.2,400/-. The tenant is run- 
ning a school by name Sherwood Education 
Society. Mr.Viswanathan, learned counsel 
appearing for the tenant states that 
more than two thousand pupils are study- 
ing in this school. The Rent Controller 
fixed the fair rent at Rs.4,200/- per 
month.. The landlords preferred H.R.A. 
No.402 of 1980 for enhancing the fair 
rent. The tenant preferred H.R.A.No.320 
of 1980 for reducing the rent fixed 
by the Rent Controller. The lower appel- 
late Authority enhanced the fair rent 
to Rs.6,185/— on the appeal H.R.A.No.402 
of 1980. The appeal filed by the tenant, 
i.e. H.R.A.No.320 of 1980 was dismissed. 
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The tenant has preferred C.R.P.No.3769 
of 1982 against H.R.A.No.402 of 1980 
and  C.R.P.No.3770 of 1982 against 
H.R.A.No.320 of 1980. The landlords 
have preferred C.R.P.No.20 of 1983 for 
enhancing the fair rent fixed by the 
lower appellate Authority. 


2.  Mr.Viswanathan, learned counsel 
appearing for the tenant, took me 
through the pleadings, evidence and 


the orders of the Authorities below 
and contended that both the Rent 
Controller and the lower appellate 


uthority are not correct in enhancing 
he contractual rent fixed per month. 
Mr.Mateen Ghatala, the learned counsel 
appearing for the. landlords, contended 
that the rate of construction as per 
P.W.7 should have been taken and should 
be on the present market rate; that 
the open space should be taken into 
consideration and that will include 
the playground also for calculating 
the cost of the demised portion; and 
that the rent fixed by the lower appel- 
late Authority has to be enhanced. 


3. During the arguments, the respective 
counsel had to accept that the cost 
of construction stated by the tenant 
is correct. One of the landlords who 
was examined as P.W.1 has, in his exami- 
nation-in-chief itself, accepted that 
the cost of construction stated by the 
respondent is correct. To substantiate 
this aspect of the case there is the 
evidence of R.W.1 the engineer examined 
on the side of the tenant. Further, 
both the Counsel accept the measurements 
given for various constructions and 
the extent of the land on the demised 
portion and also accept that the age 
of the building is forty years. The 
lower appellate authority has included 
the sheds put up by the tenant in an 
area of 2061 sq.ft. and added it to 
the cost of construction incurred by 
the landlords. This method of calcula- 
tion cannot be sustained in view of 
the decision rendered ,in C.S.RAJAVELAN 
AND OTHERS v.  A.N.PARASURAMA IYER, 

(1970)83 1.W.524, Mr. Justice Ramapra- 
sada Rao (as he then was) interpreting 
the word  'building' and the word 
œ constructed! observed as follows: 
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"The word "'building' and the word 
'constructed' obviously refer to the 
building constructed by the landlord 
and not the superstructures to be 
constructed by the tenant after 


letting. I am unable to agree with 
the contention of learned counsel 
for the petitioners that the land 


on which the tenant has raised super- 
Structures for his convenient enjoy- 
ment or otherwise ought also to be 
reckoned and evaluated for purpose 
of fixing the total cost referred 
to in section 4(3)(a) of the Act." 


Hence the construction put up by the 
tenants have to be omitted from the 
cost of construction. 


А. As regards the depreciation, the 
Rent Controller allowed one-and-a-half 
per cent depreciation. It is an admitted 
position that the building is not having 
teak would throughout. Depreciation 
as per the rates of the depreciation 
mentioned in Schedule 2 cannot be one 
per cent since one per cent depreciation 
calculation will enure to the buildings 
built in lime mortar and in which teak 
has been used throughout. The second 
type of buildings for which one-and-a- 
half per cent depreciation is allowable 
are buildings built partly of brick 
in lime mortar and partly of brick in 
mud and. in which to teak has been used. 


.The building can be safely brought under 


type 2 building and the Rent Controller 
has correctly -given one-and-a-half per 
cent depreciation. Further, the second 
petitioner, who is one of the landlords 
and who examined himself as P.W.1, has. 
accepted that the cost of construction 
is correct. If that be so, the category 
will fall „under type 2 buildings in 
the second schedule. 


5. As regards the cost of the land both 
the Rent Controller and the appellate 
Authority have fixed the rate at 
Rs.50,000/- per ground. This is based 
upon the value fixed by the Urban Land 
Tax Authority in 1971 after adding 
twelve-and-a-half per cent рег year 
as is used to be done by the Urban Land 


: Tax Authority for evaluating the land 


value. Both the counsel have nothing 
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to say with regard to the said procedure 
adopted by the authorities below in 
fixing the land value. Hence, I agree 
with the reasoning of the authorities 
below in fixing the land value at 
Rs.50,000/- per ground. 


6. As regards the ground value to be 
fixed as per section 4(4) of the Act, 
the total area demised for occupation 
of the tenants is 26464 sq.ft. of which 
the constructed portion by the landlords 
in 3854 sq.ft. The tenant has construc- 
ted in about 2061 sq.ft. Hence the open 
ground left after such constructions 
is eight grounds and 1399 sq.ft. It 
is not .possible to take all this 8 
grounds and 1399 sq.ft. as an amepity 
for play ground as per the first 


schedule to section 4. In the 8 grounds. 


and odd, 4 grounds and 1399 sq.ft. can 


Ье safely regarded as playground that 


comes under the amenities mentioned 
in schedule I to section 4, The other 
4 grounds along with 2061 sq.ft. on 
which the tenant has put up construction 
will have to be taken as appurtenant 


|land to the main building. By properly 


calculating the cost of the building 
in the light of the above said facts, 
it comes to Rs.2,53,401/-. Deducting 
the one-and-a-half per cent depreciation 
the value comes to Rs.1,37,976/-. The 
amenities at the rate of ten per cent 
come to Rs.13,797. Adding this, the 
cost of the building will increase to 


.Rs.1,51,773. The cost of the land, i.e. 


the land on whcih the superstructure 
stands, plus half of the appurtenant 
land (appurtenant land is 4 grounds 
and 2061  sq.ft.), comes to Rs. 
1,89,675/-. The total, after adding 
this, for the purpose of calculating 
the construction cost comes to Rs. 
3,41,448/-. To this, I am of the view, 
25% amenities сап be safely added in 
order to determine the actual cost of 
construction for the purpose of the 
Act, That comes to Rs.85,362/-. Adding 
this amenity, the total cost of constru- 
ction for the purpose of a ascertaining 


' the fair rent, comes to Rs.4,26,810/-. 


The twelve per cent per annum on the 
cost of construction accepted by the 
two authorities below can be safely 


adopted since I am in complete agreement 
with the reasoning and findings of the 
authorities below on this aspect of 
the case. On this calculation, the fair 
rent payable will come to Rs.4,268/- 
per month, This, in my opinion, is the 
fair rent for the premises in question 
and the said fair rent is payable from 
the date of the Rent Controller Applica- 
tion, which is 10-6-1979, 


7. With this modification in the fair 
rent fixed by the authorities below, 
C.R.P.No.3770 of 1982 is dismissed. 
C.R.P.No.3769 of 1982 is partially 
allowed and in other respects, it is 
dismissed.  C.R.P.No.210 of 1983 is 
dismissed. There will be no order as 
to costs in these civil revision peti- 
tions. 


8. Mr. Viswanathan, learned counsel 
appearing for the tenant, submits that 
time may be granted for the tenant to 
pay the fair rent fixed as on date, 
Since his client will have to pay the 
fair rent as and from 10-6-1979 onwards. 
The tenant is granted six months time 
for paying fair rent at the present 
rate as and from 10-6-1979 till the 
end of August 1984. The rent for Septem- 
ber 1984 as per fair rent fixed now 
will be paid within October, 1984, 


R.S. Order modified. 
CRP 3769/82 partly allowed. 


CRP 210/83 dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


(Special Original Jurisdiction) 


Present:- S.Natarajan апа  K.Venkata- 


swami, JJ. 
*W.P.No.10714 of 1983. 4th April, 1984. 


P.K.Subramani Petitioner* 


Ve 


. Paster Mani, Madras-11 and another 
Respondents. 


Constitution of India (1950), Article 
226 - Writ of Hebeas Corpus - Adoption 
of minor child by Belgian couple - Peti- 
tion filed on the original side of the 
High Court - Necessary formalities 
observed - Child entrusted to the 
Belgian Couple - After four years father 
of the child questioning the entrustment 
through a writ of Habeas Corpus ~ Proper 
remedy is to file petition for cancel- 
lation of the order. 


On the question whether a writ of habeas 
corpus can be issued in regard to a 
child in lawful custody with its 
adoptive parents in Belgium as per the 
order of the High Court in O.P.No.500 
of 1978 on a technical plea that he 
was not a party to the proceeding, 


Held:- If the petitioner is aggrieved 
with the appointment of the first 
respondent as guardian and the permis- 
sion granted to him by Court to hand 
over the custody of the child to the 
foreign parents, then the proper course 
for him is to approach the learned Judge 
sitting on the original side of the 
High Cowrt and seek revocation of the 
order passed in O.P.No.500 of 1978, 
Probably, the petitioner does not want 
to resort to such a course because he 
will have to substantiate his conten- 
tions by evidences and he may also find 
it difficult to get over the documents 
executed by him and the letters written 
by him. Whatever may be the reason for 
the petitioner's reluctance to approach 
the original side of the High Court, 
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“it has to be pointed out that as per 


law, the only remedy available to the 
petitioner is to seek cancellation of 
the order in 0O.P.No.500 of 1978 and 
then seek enforcement of his rights 
as the father .of the minor child to 
get back its custody. Without doing 
any of the things open to him under 
the law, the petitioner cannot rush 
to the writ court alleging unlawful 
detention of the child on the basis 


of conjeatures and imaginary conten- 
tions. No writ can be issued in case 
of this type. [Para.3] 


Cases referred to:- 


Gohar Begum v. Suggi, 1960 $S.C.J.31- 
(1960) M.L.J. (Сг1.)1= (1960)1 S.C.R. 
5972 A.I.R.1960 5.С.93; Dr.Mrs.Veenaka- 


poer v. Varinder Kumar, (1982)] 8.С.Ј. 
2022 (1982) M.L.J. (Crl.) 336- (1981)3 
$.C.C.92- (1980) $S.C.C. (Crl.) 650= 


(1980) Cr1.L.J.580- A.I.R.1982 S.C.792; 
Marggarate Marie Pulparampil Nee Feldman 
v. Dr. Chacko, A.I.R.1970 Кег.1. 


Petition under Article 226 of the 
Constitution of India, praying that 
in the circumstances stated therein, 
and in the affidavit filed therewith 
the High Court will be pleased to issue 
a Writ of Habeas Corpus directing the 
first respondent to produce the peti- 
tioner's son Ambashankar alias Jayapaul 
before this Honourable Court and set 
him at liberty. Pe 
P.Santhara Subbu, for Petitioner. 
K.Ramaswamy and Miss.Padmini Jesudorai, 
for Respondents. 


The Order of the Court was made by 


Natarajan, J.:- This writ petition for 
the issue of a writ of habeas corpus 


for causing the production of a minor . 


boy by name Ambasankar alias Jayapaul 
has come to be filed on account of a 
gross and total misconception of the 
circumstacnes under which a petition 
of this nature can be filed. The facts 
of the case are briefly as under: 

The petitioner is the father of a minor 
by name Jayapaul. He had entrusted 


Ф 
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. the custody of the child as early as 
in the year 1978 to the first respondent 
herein who is running an institution 
known as "Prayer House". It is said 
to be an association registered under 
the Societies Registration Act and to 
be engaged in running an orphanage as 

.well as maintaining a’ home for aged 
persons and for destitute widows. Ассог- 
ding to the first respondent, the peti- 
tioner informed him that after the death 
of his wife, he had married again and 
his second wife was averse to bringing 
up the minor child born to his first 
wife and therefore, the child may be 
taken care of in the orphanage run by 
the first respondent. Some months there- 
after a Belgian couple expressed their 
desire to adopt an Indian child. The 
first respondent would 
petitioner was contacted and he gave 
his consent to the child being taken 
in adoption by the Belgium couple; but 
the petitioner would deny it. Be that 
as it may, the first respondent filed 
a petition O.P.No.500 of 1978 on the 
Original Side of the Court under sec- 
tions 3,7 to 10 of the Guardians and 
Wards Act. After the formalities regard- 

„ing publication of notice etc., were 
observed, a learned Judge of this Court 
passed an order on 10-12-1978 declaring 
the first respondent to be the lawfully 
appointed guardian of the minor child 
Jayapaul and permiting the first respon- 
dent to entrust the custody of the minor 
child to the foreign couple Mr.Raucy 
Clande Boger and  Mrs.Raucy Alberte 
Champencis residing at 18, Avenue Dela 
Victoire Virton, Belgium, through their 
power of attorney agent Miss Alma 
Philips, English Professor, Cultural 
Academy, 19, Santhome High Road, Myla- 
pore, Madras, for being taken to Belgium 
for the purpose of being fostered, 
maintained and brought up by the said 
Mr.Raucy Claude Roger and Mrs.Raucy 
Alberte Champenois. The Court imposed 

‚а condition that Mr.Raucy Claude Roger 
and Mrs. Raucy Alberte Champenois should 
send to this Court an appeal report 
along with recently taken photographs 
of the minor child in order to satisfy 
the Court that the child was being 
looked after well. The first of such 
reports was directed to be filed on 


M.L.J.27 


say that the 


the 
was 


or before 31.12.1979. According to 
first respondent, the petitioner 
fully aware of all these things and 
he gave his whole-hearted consent and 
he also executed an agreement on stamp 
paper on 8-1-1979 agreeing to the child 
being taken by the Belgian couple as 
their adopted son and giving an under- 
taking that neither he nor his relations 
or friends would go back on the arrange- 
ments and give any trouble or cause 
any less to the first respondent that 
till recently, the petitioner had been 
corresponding with the adoptive parents 
and in one of those letters dated 
27-10-1979, the petitioner has categori- 
cally stated as follows: 
"We have no objection to I Jayapaul 
staying with you; Let him be your 
son itself, But we are eager to have 
some contact with you merely 
writings". 


It is further written in ‘the letter 
that the adoptive parents may write 
to. him (the petitioner) in future and 
not to the first respondent. Lastly, 
he concludes the letter invoking the 
blessings of God for the grace shown 
by them on Jayapaul. 


2. In spite of all these, the petitioner 
has come forward with this petition 
stating that the entrustment of the 
custody of the minor child to the first 
respondent was only a temporary arrange- 
ment and the first respondent had no 
authority to act as the Guardian of 
the minor child and -send him away іп 
adoption to Belgium. According to the 
petitioner, the agreement on stamp paper 
is a document in which his signature 
was obtained without his knowing what 
the contents were. In so far as the 
letters are concerned, he has no speci- 
fic answer except to say that the taking 
away of the child in adoption was not 
with his consent. The technical plea 
raised by.him is that he was not made 
a party to the proceedings in 0.P.No.500 
of 1978 and therefore, the order passed 
by the Court is not binding on him. 
The learned counsel for the petitioner 
asserts without any materials whatever, 


that the child is being made to serve «ғ 
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as a domestic servant by the adoptive 
parents in Belgium and the child is 
living in inhuman conditions, There- 
fore, he would say that the child is 
not leading a dignified way of life 
and such a mode of life violates Article 
23 of the Constitution of India. He 
would also say that the child has been 
exported for monetary considerations 
by the first respondent without the 
consent of the father who is the natural 
guardian and that again is illegal. 
The further submission made is that 
the father is the natural and lawful 
guardian and he is entitled to seek 
the issue of a writ of habeas corpus 
for getting the custody of his child. 
In support of thse propositions, he 
cites the decisions in GOHAR BEGUM у, 
SUGGI Alias NAZMA BEGAM AND OTHERS, 
1960 S.C.J.31- (1960) M.L.J.(Cri.)1- 
(1970)1 S.C.R.597=  A.I.R.1960 5.С.93 
and DR.MRS.VEENAKAPOOR v. VAHINDER KUMAR 
KAPOOR, (1982)1 $.C.J.202- (1982) 
M.L.J.(Cr1.)336- (1981)3 $.C.C.92- 
(1981) S.C.C.(Crl.) 650= (1982) Crl.L. 
J.580- A.I.R.1982 S.C.792. Those autho- 
rities have no relevancy at all to the 
facts of the case on hand. When asked 
as to how a writ of habeas corpus can 
be enforced when the child is beyond 
the shores of this country and when 
the persons having the custody of the 
child are not parties to these proceed- 
ings, the counsel would cite the 
decision in MARGGARATE MARIA PULPALAMPIL 
REE FELDMAN v. DR.CHACKO PULARAMAPIL 
AND OTHERS, A.1.R.1970 Кег.1 which was 


rendered under entirely different 
circumstances. 

3. For a variety of reasons, we have 
no hesitation in holding that this 


petition is totally misconceived and 
it has been filed on account of a total 
lack of understanding of the scope of 
habeas corpus proceedings. In the first 


place, the child is not in unlawful 
custody. On the other hand, it is in 
the custody of the adoptive. parents 


in Belgium in conformity with the order 
passed by this court in O.P.No.500 of 
1978. "Therefore, it is totally wrong 
for the petitioner to say that the child 
is being kept in unlawful detention. 
Qí the petitioner is aggrieved with 
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the appointment of the first respondent 
as the guardian and the permission 


granted to him by the Court to hand 


“over the custody of the child to the 


foreign parents, then the proper course 
for him is to approach the learned Judge 
sitting on the original side of the 
High Court and seek revocation of the 
orders passed in O.P.No.500 of 1978. 
Probably, the petitioner does not want 
to resort to such a course because he 
will have to substantiate his conten- 
tions by evidence and he may also find 
it difficult to get over the documents 
executed by him and the letters, written 
by him, Whatever may be the reason for 
the petitioner's reluctance to approach 
the Original Side of the High Court, 
we have to point out that as per law, 
the only remedy available to the peti- 
tioner is to seek cancellation of the 
orders of this court in O.P.No.500 of 
1978 and then sek enforcement of his 
rights as the father of the minor child 
to get back its custody. The learned 
counsel for the petitioner would say 
that the adoptive parents have not 
conformed to the conditions of under- 
taking given by them in O.P.No.500 of 
1978. If that he so, that is also a 
matter which has to be brought to the 
notice of the concerned court so that 
the court can take appropriate action 
against the erring persons , for 
non-observance of the conditions oof 
the bond.Without doing any of the things 
open to him under law, the petitioner 


cannot rush to this court alleging 
unlawful detention of the child on the 
basis of conjectures and imaginary 


contentions. We are therefore clearly 
of opinion that no writ can be issued 
in cases of this type. As a result of 
this finding, the writ petition deserves 
to fail and accordingly it will stand 
dismissed. Rule nisi will stand 
discharged. 


4. The learned counsel for the petition- 
er makes an oral application under 
Article 134-A read with Articles 133 
and 134(1)(c) of the Constitution of 
India for leave being granted to the 
petitioner to appeal to the Supreme 
Court. Since the petitioner has not 
been shut out of the remedies available 
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to him under law in spite of the dismis- 
‘sal: of ‘this petition and since the 
“matter is' not of such importance and 
gravity as to call for a determination 
of the question by the Supreme Court, 
we decline to grant leave. 

R.S. Petition dismissed. 
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IN THE HIGH COURT .OF 
MADRAS. 


JUDICATURE AT 


Present:- P.R.Gokulakrishnan, J. 


*C.R.P.No.312 of 1984. 10th August, 


1984. 
P.Annamalai Petitioner* 
v. ; 5 
Periathambi Respondent. 
Execution - Dispute between байыс 


referred to Arbitrator - Award - Decree 
passed in terms of the award - Petition 
' by party for taking possession of house 
property as per the decree - Objection 


that the decree was only declaratory | 


and was, not executable - 


rejected, 


Objection 


Where the arbitrator's award showed 
that the petitioner has to get certain 
premised and a sum of Rs.50,000/- from 
the respondent and he has to give a 
release of -his share in respect of all 
the other family properties including 
the family business and the respondent 
had accepted the award and sought a 
decree in terms of it, on the question 
whether the.decree was only declaratory 
in character and not executable, 


.the 


.tioner is 


\ 
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Held:- The facts of this case clearly 
establish ‘that the decree in terms of 
the award is not a declaratory one, 
but the petitioner is entitled to рег 
possession by executing the same, At 
execution stage, the court is 
concerned only with the decree as it 
stands and the respondent cannot ро 
behind the decree and say that it is 
not executable. It is the respondent 
who bargained for the said decree for 
getting possession of the property after 
the petitioner executing the release 
deed. It is said that the respondents 
deposited the sum of Rs.50,000/- int 
the Court and the petitioner herein 
has also withdrawn the same. The peti- 
prepared to execute the 
release deed as per the award and the 
decree and file it into the executing 
Court before he gets an order for 
pessession in the E.A.filed before the 


executing court. The petitioner can 
execute the decree for taking possession 
of the shop. [Para.9] 
Cases referred to:- 

Poon Cholai Mudaliar v. Chockalingam 
Mudaliar, (1974) T.L.N.J.13; Debabrata 


"v. Biraj Mohan, A.1.R.1983 Cal.51; Ratan 


Lel v. Prushottam, (1974)1 5.С.С.671= 
(1974)3 S.C.R.109= A.I.R.1974 5.6.1066. 


Petition under section 115 of Асі V 
of 1908 praying the High Court to revise 
the order of the Court of the Additional 
Subordinate Judge, Kancheepuram dated 
13-12-1983 and made in E.P.No.21/83 
in Award 0.P.No.23/82. 


M.Srinivasan for S.Krishnaswamy, for 


, Petitioner. 


The Advocate General for D.Raju and 


H.Venkatachalapathy, for Respondents. 


The Court made the following ^ 
ORDER:- This civil revision petition 
is filed against the order passed in 
E.P.No.21 of 1983 in Award No.23 of 
1982 on the file of the Additional 
Subordinate Judge of Kancheepuram. The 
petitioner in that E.P. has come forward 


with this petition, 
v 


| 
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2. The respondent is the father of the 
petitioner herein, Dispute arose between 
the petitioner and the respondent which 
culminated in referring the matter for 
arbitration as early as on 29.5.1982. 
In and by the arbitration ‘award, the 
petitioner herein has to get, apart 
from door No.69, Pallikudathan Mudali 
Street, also door No.183-A shop situated 
at Gandhi Road, Kancheepuram alopg with 
a sum of Rs.50,000/- payable by the 
respondent herein. The respondent 
herein, as submitted by. Mr.R.Krishna- 
moorthy, learned Advocate. General, 
deposited the sum of Rs.50,000/- into 
the Court- and ' filed arbitration 
O.P.No.23 of 1982 on the file of the 
Sub-Court, Kancheepuram praying to pass 
a decree on the basis of the award filed 
along with that petition and to award 
the cost of the said O.P. In pursuance 
of this petition filed by the respon- 
dent, the Subordinate Judge, Kanchee- 
puram passed a decree on 31.3.1983 
stating that the petitioner herein has 
to get as his share door No.183-A shop 
Gandhi Road, Kancheepuram and also a 
sum of Rs.50,000/- deposited into the 
Court by the respondent herein, The 
decree further states that the peti- 
tioner has to get release from the 
respondent herein in respect of all 
other properties including the business 
share - belonging to the respondent 
herein. The decree further, states, 
apart from other things, that the arbit- 
ration award is also attached to the 
decree. | 


3. In pursuance of this: decree, the 
petitioner herein filed the present 
E.P.to take possession of the, house 


property and also the sum of Rs.50,000/- 
mentioned in the decree dated 31.3.1983. 
The respondent herein filed a counter 
stating that the decree is not execut- 
able for possession, that the petitioner 
in «he exécution petition cannot evict 
the respondent herein except under the 
provisions of Tamil Nadu Act 18 of 1960 
and that there is nothing in the decree 
directing the respondent to hand over 
possession of the shop to the petitioner 
herein, The executing court after obser- 
ving that the decree is only a declara- 


«tory decree and as such execution for 
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taking possession on the said decree 
is not maintainable, dismissed the E.P. 
The order further states that the peti- 
tioner herein has to seek other remedy 
for getting possession of the property 
mentioned in the execution petition, 

and cannot get possession on the stren- 
gth of the decree passed on 31.3.1983. 
Aggrieved by the said order, the present 
civil revision petition has been filed 
by the petitioner in E.P.No.21 of 1983. 


4.Mr.M.Srinivasan, learned counsel for 
the petitioner, at the beginning itself 
submitted that his client is prepared 
to execute a release deed in respect . 
of all the other properties and the 
business share of the respondent herein 
and file the same before the executing 
court before any order is obtained by 
the petitioner herein on the execution 
petition to get at the properties 
mentioned in the execution petition. 
It is further submitted that the award 
and the decree both in its wording and 
intendment clearly establish that the 
petitioner has to get possession of 
the house property mentioned and also 
the sum of Rs.50,000/- deposited into 
the Court by the respondent herein. 
Mr.R.Krishnamoorthy, learned Advocate 
General, appearing for the respondent, 
submitted that the decree is only a 
declaratory one, that the arbitration 
award which is not registered cannot 
be acted upon and that the petitioner 
has to seek appropriate remedy to get 
at the property mentioned in the arbit- 
ration award. | ; 

5, I have carefully gone through the 
arbitration award, the decree passed 
in terms of the award and the other 
connected records in this case. It is 
on the initiative of the respondent 
herein the decree was passed in the 
O.P. in terms of the award. The parties 
submitted to the arbitration as early 
as on 29.5.1982. The arbitration award 
is clear to the effect that the peti- 
tioner has to get apart from house 
No.60,  Pallikudathan  Mudali Street, 
which he got ‘by partition prior to the 
arbitration, door  No.183-A shop at 
Gandhi Road, Kancheepuram and also the 
sum of Rs.50,000/-. Пе must also get 


1] Annamalai v. Periathambi 
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(Gokulakrishnan, J.) 


a release from the ‘respondent herein 
from all other family properties and 
also from the share of the business 
belonging to the respondent herein. 
Though the clauses in the arbitration 
award are not happily worded with regard 


to release, a reading of the award will: 


make the intention of the parties clear, 
merely, that the petitioner has to get 
door No.183-A shop Gandhi Road, Kanchee- 
puram and a sum of Rs.50,000/- from 
the respondent herein and that the peti- 


‘tioner must give release in respect 


of all the other family properties 
including the share belonging to the 
respondent herein in the business. In 
O.P.No.23 of 1982 filed by the respon- 
dent herein for getting a decree in 
terms of the award, the respondent 
herein has categorically stated that 
he will act as per the award and is 
prepared to give the property as well 


„as the cash as directed by the arbitra- 


tors and get the release from the peti- 
tioner herein. In paragraph 10 of the 
petition filed by the respondent herein, 
the respondent has no eons ‘stated as 
follows:- 
"The petitioner submits that the peti- 
tioner was ever ready willing to bear 
'the charges of the arbitration agree- 
ment and award being engrossed into 
a stamp paper even though it does 
not need registration as under the 
award no present interest has been 
created in any immovable property. 
As per the award the eighth respondent 
-after the award was passed has to 
be given in future the property bear- 
ing door No.183-A, Gandhi Road, Kanch- 
eepuram and cash of Rs.50, 000/-. The 
petitioner submits that the petitioner 
. is prepared to’ pay the stamp duty 
‘and penalty if any levied on the award 
. filed into court for the award being 
' passed into a decree and made a rule 
‘of court." 
6, From this Mr.R.Krishnamoorthy, learn- 
ed Advocate General for the respondent 
wants to argue that there is only a 
declaration of the right in favour of 
the petitioner herein and the decree 


cannot be taken as one which gives a 


right to possession of the property 
in dispute. I am afraid I cannot agree 
with this contention. It is clear from 


the petition filed by the respondent 
herein that the respondent has accepted 
the award, that he sought a decree in 
terms of the award and also bargained 
for the decree in question. The decree 
of the Sub-Court clearly states that 


the petitioner has to get the shop in 


Door No.183-A, Gandhi Road, Kancheepuram 
and also the sum of Rs.50,000/- which 
is in deposit at the sub-court, to the 
credit of the О.Р. Thus, having obtained 
a decree to which the respondent was 
a party, it is too late in the day for 


the respondent to contend that the 
decree is only a declaratory one and 
that the award without registration 
cannot be the basis for passing a 


decree. A reading of the award is very 
clear to the effect that the petitioner 
has to get the shop at No.183-A, Gandhi 
Road, Kancheepuram and а sum of 
Rs.50,000/- from the respondent and 
he must also execute a release deed 
in respect of the other family proper- 
ties and also in respect of the share 
in the business belonging to the respon- 
dent herein. 


7.  Mr.M.Srinivasan, learned counsel 
for the petitioner cited the decision 
of this court in Poon  Cholai  Mudaliar 
v. Chockalingam Mudaliar, (1974) T.L.N. 
J.13 wherein a learned single Judge 
of this Court dealing with a suit for 
specific performance had occasion to 
consider as to whether the decreeholder 
is entitled to claim possession in the 
execution proceedings. In that context, 
the learned Judge held that the relief 
of possession is inherent in the relief 
of specific performance, for without 
delivery of possession of the proper- 
ties, the performance of the contract 
for sale would be incomplete. The learn- 
ed Judge further held that specific 
performance of contract of sale does 
not merely mean execution of the sale 
deed. Mere execution of sale deed 
without putting the property conveyed 
in the possession of the vendee would 
be meaningless. 
4 

8. In yet another decision cited by 
Mr.M.Srinivasan in Debabrata у, Biraj 
Mohan, A.I.R.1983 Са1.51 a Bench of 
the Calcutta High Court has held that æ 


o 
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„where the court allowed the plaintiff's 
prayer for specific performance of the 
contract which itself incorporated a 
'clause for delivery of possession and 
the decree contained a direction upon 
the judgment-debtor to sell the suit 
property to the plaintiff in terms of 
.the agreement, it would necessarily 
be taken to embody a mandate to fulfil 
all the terms including the term for 
delivery of possession, that the fact 
that the decree was silent with regard 
to the prayer for possession would be 
immaterial and that in such a case the 
principle that a prayer made in the 
plaint not being allowed must be deemed 
to have been refused would not apply. 
After citing the above said decision, 
` Mr.M.Srinivasan &lso pointed out the 
offer made by the respondent in his 
petition filed for the .purpose of 
getting a decree in terms of the award. 
In that petition, at paragraph 8, the 
respondent has specifically stated that 
he is prepared to act as per the award 
and is prepared to give the property 
as well as the cash as directed by the 
arbitrators to get the release deed. 


9. In I.A.No.132 of 1972 filed in 
O.P.No.23 of 1982 the respondent has 
-further stated that he is always willing 
to act as per the award and is prepared 
to give the sum of Rs.50,000/- as also 
the .property to the petitioner herein. 
From these averments, according to the 
learned counsel  Mr.M.Srinivasna, it 
is clear that the present attitude of 
the respondent himself in the O.P. and 
in the interlocutary application filed 
in the said O.P. leave no doubt, 
Mr.R.Krishnamoorthy, learned Advocate 
General refers to the decision in 
Ratan Lal v. Prushottam,, (1974)1 S.C.C. 
671-2 (1974)3 S.C.R.109- A.I.R.1974 S.C. 
1066 wherein it has been held that an 
award which requires registration cannot 
be looked into for passing judgment 
in terms of the award, if it was not 
registered. The decision on the facts 
of the present case will not apply to 
the present case. There is absolutely 
nothing in the award to show that the 
right has been created in the immovable 
property in favour of the respondent. 
As I have observed already, it is clear 
from the award that the petitioner 
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herein has to get these properties from 
the respondent and that the petitioner 
has to execute: a release deed by virtue 
of the same. Even apart from the fact 
that the petitioner has to get the 
properties from the respondent, it may 


‘be noted that the respondent himself 


bargained for such a decree to be passed 
after agreeing that he is prepared to 
give possession of door No.183-4 shop, 
Gandhi Road, Kancheepuram and also a 
sum of Rs.50,000/- As a matter of fact, 
he has deposited the sum of Rs.50,000/- 
to the credit of the said O.P. as well. 
Thus, the facts of this case clearly 
establish that the decree in terms of 
the award is not a declaratory one, 
but the petitioner is entitled to get 
possession by executing the same. The 
court below has failed to consider all 
these aspects of the case and has fallen 
intc an error by refusing to execute 
the decree which has already become 
final. At this execution stage, we are 
only concerned with the decree as it 
stands and the respondent cannot до 
behind the decree and say that it 15 
not executable. It is the respondent 
who bargained for the said decree and 
that decree as discussed above is execu- 
table for getting possession of the 
property after the petitioner executing 
the release deed. It is said that the 
respondents deposited’ the sum of 
Rs.50,000/— into the court and the peti- 
tioner herein has also withdrawn the 
said amount. The petitioner is prepare 
to execute the release deed as per th 
award and the decree and file it int 
the executing court before he gets a 
order for possession in the E.P. filed 
before the executing court. It is mad 
























the release deed as per the award an 
the decree and file it before the execu 
ting court before he proceeds with th 
execütion petition when it is take 
up for hearing. The petitioner can exe 
cute the decree for taking possession 
of door No.183-A shop, Gandhi Road, 
Kancheepuram. For all these reasons, 
the civil revision petition is allowed. 
There will be no order as to costs in 
this petition. 


R.S. Petition allowed. 


«^ 
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(Shanmukham, J.) 


IN THE HIGH COURT OF 
MADRAS. 


JUDICATURE AT 


Present:— K.Shanmukham, J. 


*S.A.No.1126 of 1979. llth January; 

1984. 
Kanakammal Appellant* 
Ve | 


K.A.Vajjiravelu and another Respondents. 


(A) Dead - Settlement by father іп 
favour of sons - Donees given absolute 
interest - Condition attached that donee 
should in case he desired to sell offer 
to the other  donees - Nature of 
restraint. 


(B) Pre-emption - Created by agreement 
of parties - Validity - Suit for cancel- 
lation of sale made to strangers and 


injunction to restrain -  Maintain- 
ability. 
It is well-settled that’ parties can 


agree to .a clause whereby a right of 
pre-exemption is created. In this case 
all the sons of the settlor got their 
respective properties under a gift deed. 
The settlor, being anxious that ‘the 
property should not go out of the family 
as far аз possible, incorporated a 
covenant in the original document that 
should any of his sons sell his 
property, he shall sell the same to 
any of his other sons according to the 
prevalent market rate. Such a clause 
. of pre-emption is not an absolute 
restraint on the rights conferred on 
the sons by the settlor. It is only 
a partial restraint. For instance, if 


none of the other sons is willing to 


purchase notwithstanding the offer made 
by the son who proposes to sell, he 
has the unfettered right to alienate 
the property to whomsoever he likes. 
This will demonstrate that the restraint 
imposed on the  settlees under the 
document is but partial. [Рага.5] 


The objection that the suit as framed 
was not maintainable and the proper 
remedy would be a declaration of the 
invalidity of the sale is untenable. 


The court can mould the relief in the 
interests of justice so long as there 
are enough materials in the plaint and 
the evidence to sustain such a relief, 
Also where the party seeking relief 
has no title but only a right to call 
upon the seller to offer the property 
to him first there is no illegality 
in his seeking cancellation of the deed 
of sale in favour of the third person, 


Cases referred to:— 


Radha Sundar v. Mohd. Jahadur Rahim, 
1959 S.C.J.212= 1959 S.C.R.1309- A.I.R. 
1959 S.G.24; Arumuga Chettiar v. Ganapa- 
thy Chettiar, (1982) 95 L.W. 681; Vella- 
ya Konar v. Ramaswami Konar» (1939)2 
M.L.J.400- I.L.R. (1940) Mad.73- A.I.R. 
1939 Mad.894; C.R.Ramaswami Ayyangar 
v. C.S.Rangacbariar, (1940)1 M.L.J. 
32- I.L.R. (1940) Mad.259- A.I.R.1940 
Mad.113; Kadir Pillai v.  Sathyabhama 
Ammal, (1963) K.L.T.355; Bishan Singh 
v. Khayan Singh, 1958 $.C.J.1234- (1959) 
S.C.R,878- А.І.К.1958 S.C.838. 


V.Sridevan, for Appellant. 
K.Doraiswamy, for Respondents. 
The Court made the following 


JUDGMENT:- The first defendant who was 
unsuccessful in both the Courts belov 
is the appellant in this second appeal. 


2. The first respondent brought 
O.S.No.155 of 1976 on the file of the 
District Munsif's Court, Tirupattur, 
for setting aside the sale deed dt. 
1.6.1973 executed by the second respon- 
dent (second defendant) in favour of 
the appellant (first defendant) under 
Ex.B-1 and for an injunction restraining 


the appellant from interfering with 
the suit property in any manner by 
altering or making any construction 


in the suit property. To support the 
said claim the first respondent relied 
upon Ex.A-1, settlement deed executed 
by the father of the parties in favour 
of his five sons. The plaintiff and 
the second respondent are two among 
them. Ех.А-1 besides conferring absolute 
right on the donees, in the later part 


, provided that if any of his five sons 
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were to dispose of the respective 
property that was allotted to him there- 
in out of necessity, such son shall 
sell the same to any one among his 
brothers according to the market rate. 
It is needless to state that the coven- 
ant has only created a right of pre-emp- 
tion in favour of every one of the sons 
as against the rest if that son were 
to alienate the property that was gifted 
to him under Ex.A-1. It is common ground 
that under Ex.B-1 dt. 1.6.1973, the 
second respondent sold the property 
to the appellant and according to the 
first respondent, no offer at all was 
made to him by the second respondent 
before he sold the same under Ех.В-1. 
The first respondent further contends 
that the: second respondent is bound 
by the covenant contained іп  Ex.A-1 
and that, therefore, any sale more so 
Ех.В-1 sale, will not prevail over his 
right of pre-emption unless there had 
been a notice by the second respondent 
offering the property for sate to him 
and to his brothers. It is on that basis 
that the first respondent Һай. ‘claimed 
the two reliefs aforesaid. 


3. Both the courts below upheld the 
first respondent's contention and there- 
fore decreed the suit as prayed for. 
Hence the second appeal. 


4. Mr.Sridevan, learned counsei for 
the appellant, raises four points before 
me one of them being the substantial 
question of law formulated at the time 
of the admission of the second appeal. 
They are:- 


(i) When in Ех,А-1 an absolute interest 
is created in the earlier part of the 
document, the later part imposing a 
condition that any sale by any one among 
them should be to his brothers will 
amount to an absolute restraint and 
will run counter to the absolute 
interest that was created in the earlier 
part of the agreement and therefore, 
the later covenant is void. 


(ii) Even assuming that the condition 
is a partial restraint, the second 
respondent did issue Ex.B.2 notice which 
was acknowledged by the first respondent 
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under Ex.B-3; nevertheless, the first 
respondent had not exercised his option 
to purchase the property and therefore, 
any right of pre-emption was lost to 
the first  respondént. Incidentally, 
the learned Counsel submitted that the 
learned Subordinate Judge had not at 
all considered Ex.B-2 and therefore, 
at any rate, the matter has to be 
remitted to the first appellate court 
for fresh disposal. 


(iii) The suit as laid for cancellation 
of sale deed and for permanent injunc- 
tion is not maintainable. The proper 
remedy to have asked for is a declara- 
tion that Ех.В-1 sale deed is not 
binding on the first- respondent. It 
is also contended that even if the sale 
deed were to be cancelled, the first 
respondent would not become the owner 
of the property. With a certain amount 
of vehemence, the learned counsel 
further urged that in the copy of plaint 
served on him, the deletion of prayer 
(b) was not carried out and that, there- 
fore, all the while the appellant was 
under the impression that in that suit 
declaration also was claimed and there- 
fore, no specific plea that ‘the suit 
is not maintainable as it is framed 
could not be raised and was not raised. 


(iv) The last submission is, in the 
teeth of Ex.B-1 sale, the first respon- 
dent ought to have enforced the pre- 
emption clause and asked for specific 
performance. 


5. Let me deal with the. points in the 
order in which they are set out above. 
It is well settled that the parties 
can agree to a clause whereby a right 
of pre-emption is created. In this case, 
ali the sons of Arumuga Mudaliar, the 
settlor under Ex.A-1, got their respect- 
ive properties under the said gift deed. 
While making the gift the settlor was 


anxious that the property should not 


go out of the family as far as possible. 
It is therefore that he incorporated 
a covenant in the original of Ex.A-l 
that should any of his sons sell his 
property for necessity, he shall sell 
the same to any of his other sons 
according to the then prevalent market 


Il. 


_ with 


was. hereto-before known 
Women's estate. The 


what 


as the Hindu 


_proviso will apply only to such cases 


which flow beyond the purview of the 
Explanation to section 14(1). *> 


.(3) That the proviso would not apply 


to any grant or transfer in favour 
of the widow hedged in by limitation 
or restrictions, where the grantis 
merely in recognition or declaration 
of a-pre-existing right. It will apply 
only to such a case where a new right 
which the female did not possess at 
all is sought to be conferred on her 
under certain limitations or excep- 


tions. In fact in such a case even 
if a conditional grant is made to 
a male, he would be bound by the 


condition imposed. The proviso wipes 
out the distinction between a male 
and fémale in this respect. [Para.70] 


We would now like to summarise the 
legal conclusions which we have 
reached after an exhaustive consid- 
eratións of the authorities mentioned 
above on the question of law involved 
in this appéal as to the interpreta- 
tion of section 14(1) and (2) of ‘the 
Act of 1956, · 


These conclusions may be stated thus:- 


a 


cS 


УЖ 


(1) The Hindu female's right to 
maintenance is not an empty formality 
or an illusory claim being conceded 
as a matter of grace and generosity, 
but in a ‘tangible right against 
property which flows from the spirit- 
ual relationship between the husband 
and the wife and is recognised and 
enjoined by pure- Shastric Hindu Law 
and has been strongly stressed even 
by the earlier Hindu jurists starting 
from Yajnavalkya to Manu. Such a right 
may not be a right to property but 
it is a right against property ‘and 
the husband has a personal obligation 
to maintain his wife and if he or 
the family has property, .the female 
has the legal right to be maintained 
therefrom. If a charge is created 
for the maintenance of a female, the 
said right becomes a legally enforce- 
able one. At any rate, even without 


Venkataraman v, Rajalakshmi 
| ` | (Mohan, Je) ` 


instrument 


р 
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a charge the claim for maintenance 


is doubtless a pre-existing right 
so that any transfer declaraing or 
recognising ‘such a right does not 
confer any new title but merely 


endorses or confirms the pre-existing 
rights. 


(2) Section 14(1) and the Explanation 
thereto have been couched in the 
widest possible terms and must be 
liberally construed in favour of the 
females so as to advance the object 
of the 1956 Act and promote socio- 
economic ends sought to be achieved 
‘by this long needed legislation. 


(3) Sub-section (2) of section 14 
is in the nature of a proviso and 
has a field of its own without inter- 
fering with the operation of section 
14(1) materially. The proviso should 
not be construed in a manner so as 
to destroy the effect of the main 
provision or the protection granted 
by section 14(1) or in a way so as 
-to become totally inconsistent with 
the main provision. 


(4) Sub-section (2) of section 14 
applies to instruments, decrees, 
awards, gifts, etc, which create 
independent and new titles in favour 
‘of the females for the first time 
and has no application where the 
concerned merely seeks 
to confirm, endorse, declare or recog- 
nise pre-existing rights. Іп such 
cases a restricted estate in favour 
of a female is legally permissible 
and section 14(1) will not operate 
in this sphere, Where however, an 
instrument merely declares or recog- 
nises a pre-existing right, such as 
a claim to maintenance or partition 
or share to which the female is enti- 
tled,. the sub-section has absolutely 
no application and the female's limit- 
ed interest would automatically be 
enlarged into an absolute one by force 
of section 14(1) and the restrictions 
placed, if any, under the document 
would have to be ignored, Thus, where 
a property is allotted or transferred 
to a female in lieu of maintenance 
or a share at partition, the instru- 
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ment is taken out of the. ambit of 
.sub-section (2) and would be governed 
.by section 14(1) despite any restric- 


i -tions placed on the powers of the’ 


' transferee. 


`(5) The use of express terms like 
“property acquired by a female Hindu 
: ^at a partition", "or in lieu of main- 
tenance” or arrears of maintenance" 
etc, in the Explanation to section 


14(1) clearly makes sub-section: (2). 


` inapplicable to these categories which 
have been expressly excepted from 
the operation of sub-section (2). 


(6) The words "possessed by" used 
by the Legislature in section 14(1) 
-are of the widest possible amplitude 
and include the state of owning a 
property even though the owner is 
not in actual .or physical possession 
of the same. Thus, where a widow gets 
| а share in the property under a preli- 
minary ‘decree before or at the time 
when the 1956 Act had been passed 
but had not been given actual posses- 
sion under a final decree, the proper- 
: ty would be deemed to .be possessed 
. by her and by force of section 14(1) 
she would get absolute interest in 
the property. It is equally well 
settled that the possession of the 
widow, however, must be under some 
vestige. of a claim, right or title, 
because the. section does not contem- 
plate the possession of any rank 
“trespasser without .any right or title, 
(7) That the words "restricted estate" 
used in section 14(2) are wider than 
` limited interest as , indicated in 
section 14(1) and they include not 
only limited interest but also any 
other kind of limitation that may 
be placed on the transferee." 


18. It is not necessary to refer to 
the other cases, because the position 
of law is very clear from the above 
judgments, which have stood to the test 
of time. Ve are totally unable to accept 
the argument of Mr.T.R.Ramachandran, 
learned counsel appearing for the plain- 
tiff that prior to 1956 when the testa- 
tor executed a will he merely declared 
‘the then existing law that the daughter 
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will be’ entitled only to a limited 
estate. No doubt. the Explanation to 
section 14(1) uses the word DEVISE. 
That devise according to him is Exhibit 
А-З in this case. This argument ignores 
the wording of section 14(1) which are 
very relevant for our purpose. The will 
itself got interposed before the statu- 
tory right would take in. If, therefore 
by the terms of Exhibit A-3 the daughter 
had obtained a restricted right then 
‘that term will govern and therefore 
section 14(2) alone will come into play. 
Accordingly, we set aside the. finding 
of the learned Subordinate Judge in 
paragraph 22 with regard to the inter- 
pretation of section 14 of the Hindu 
Succession Act. 


19. Lastly turning to the oral arrange- 
ment, no 'doubt the learned Subordinate 
Judge held to buttress his reasoning, 
the oral arrangement pleaded in para- 


graph 12 of the plaint was neither true. 


nor valid, that Subbiah Iyer having 
executed two prior wills would have 
certainly executed another will or 
codicil if there was such an oral 
arrangement and that by itself will 
not militate against the other finding, 
to conclude there was no oral arrange- 
ment. First of all, the terms of such 
arrangement have not been proved ‘at 
all. Secondly, 
to show that the 8th defendant has piven 
up her share, while there is Exhibit 
B-17 in respect of item No.l of the 
suit property. Thirdly, even as early 
as in 1963 the house tax demand notice 
and 8 as 

Likewise 
B~10, and 


evidenced by Exhibit  B-1. 
notice under Exhibits B-2, 
В-11, demanding taxes, were only on 
and 8. Similarly are 
notices Exhibits B-3 and B-5, Fourthly 
Mangalam was collecting rent only by 
reason of arrangement between parties, 


20, Exhibit A-7 cannot 'advance the case 
of the appellants in Appeal No.669, of 
1978 (plaintiffs),because Exhibit  A-7 
is evidently after the suit. Inasmuch 
as that deals with properties not inclu- 
ded in the will, it can have no bearing 
whatever. Accordingly we uphold the 
finding of the learned Subordinate Judge 
that the oral family arrangement pleaded 


there are no records . 


AU 


KO 
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іп paragraph 12 of the plaint is neither 
true nor valid. 


21. In the result, Appeal No.389 of 
1978 is 'allowed and .Appeal No.669 of 
1978 is dismissed. We make .it clear 
that the result of this will be that 
item 4 of the plaint schedule which 
is equivalent to item 2 E-schedule of 
Exhibit A-3 will stand excluded from 
the purview of partition. In other 
respects, the decree of the trial court 
. will stand confirmed. The parties are 
directed to bear their respective costs 
in these appeals. 
R.S. Appeal 389/78 allowed. 
` Appeal 669/78 dismissed. 
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IN THE HIGH COURT OF JUDICATURE АТ 
MADRAS. 


Present:- V.Ramaswamy and David Annous- 
samy, JJ. 


. *C.S.No,591 of 1981. lth September, 


| 1984, 
Bank of Madurai Ltd Plaintiff* 
V. and 
fie 
Balarsmadass and Brothers and others 
Defendants. 
Letters Patent (1865), Madras, Clause 


12 - Jurisdiction of High Court - Suit 
on equitable mortgage by deposit of 
title deeds - Property situated in Oota- 
'camand - Mortgage by deposit of title 
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deeds created at Madras - All the defen- 
dants residing at Madras - Madras High 
‘Court whether has got JUR geen to 
hear the suit. 


The point for determination in the suit 
was whether the Madras High Court has 
jurisdiction to hear a suit on a mort- 
gage by deposit of title deeds created 
at Madras irrespective of the situs 
of immovable property when all the 
defendants reside at Madras. 


Не1а:- The High Court has jurisdiction 
to hear a suit whatever be the nature 
of the suit, in case the defendants 
reside within its territotrial juris- 
diction. This stems from a careful 
reading of clause 12 of the Letters 
Patent of 1865. One may say that the 
reasons which militated for endowing 
the High Court in Madras with a juris- 
diction different from that іп the 
mofussil do no longer exist and that 
the universal rule of forum loci in 
respect of immovables should apply also 
to the High Court of Judicature at 
Madras. In fact, that would be a step 
in the right direction and that would 
alleviate the burden of the original. 
jurisdiction of this Court. But that 
step has to be achieved through a legis- 
lative process. Pending such a legis- 
lative action, the law as it is has 
to be applied and the .law, as stated 
is to the effect the High Court has. 
full jurisdiction to hear a suit when 
the defendants reside within its terri- 
torial jurisdiction, irrespective of 
the place of the immovable property. 
[Para.10] 


' Cases referred to:- 


State Industries Promotion Corporation 
of Tamil Nadu Ltd, v. Arvind Distillery 
and Chemicals Ltd,,(1982)1 M.L.J.188: 
A.I.R.1982 Mad.273; Seshagiri . Rao у. 
Rama Rao, (1896) p L.R.19 Mad.448: 6 
M.L.J.19. 


Somayajee of Aiyar and Dolia» for Plain- 


tiff. 


K.V.Rajan, for Defendants. 
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The Judgment of the Court was delivered 
by 

David Annoussamy, J.:- This is an order 
of reference from a learned single Judge 
.of this Court on the point .of juris- 
diction. 


2. The suit is one on equitable mortgage 
by the deposit of title deeds for sale 
of the immovable property situated in 
Ooty, outside the territorial juris- 
diction of this Court. The mortgage 
by deposit of title deeds was created 
at Madras and all the defendants reside 
in Madras. It was contended by the 
defendants that this Court had no juris- 
diction to. entertain . the suit. The 
plaintiff retorted that a suit on mort- 
gage for sale of the mortgage property 
was not a suit for land and that, there- 
fore, was within the jurisdiction of 
this Court. 


3. The controversy between the parties, 
therefore, turned on the point whether 
a suit on mortgage for sale of the 
mortgaged property was one for land 
or not. The learned single Judge after 
reviewing the position of law: on this 
question found that he could not agree 
with the view taken recently by another 
single Judge, in the State Industries 
Promotion Corporation of Tamil Nadu 
Ltd. v. Arvind Distillery and Chemicals 
Ltd; (1982)1 M.L.J.188:; ^ A.I.R.1982 
Mád.273. Consequently, he passed an 
-order referring the above question to 
a Hanger Bench, 


А. ‘In КЕ Course of arguments оп the 
above point the fact that all the defen- 
dants are residing within the terri- 
torial jurisdiction of this Court was 


1. If, in the case of suits for land 
or other immovable porperty such land 
or property shall be situated 

2. Or, in all other cases, if the cause 
of action shall have arisen 

3. Or, if the defendant at the time 
of commencement of the suit shall dwell 
or carry on, business, ог personally 


: In order to 
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highlighted. If such is the case, the 
question whether a suit on mortgage 
for the sale of the mortgaged property 
is a suit for land or not may not arise 
at all in this case. It is to this 
aspect of the question that we shall 
advert now. The original jurisdiction 
of this court in civil matters is indi- 
cated in С1.12 of the Letters Patent, 
1865. That clause reads as follows:- 


"And we do further ordain that the said 
High Court of Judicature at Fort William 
in Bengal іп the exercise of its ordi; 
nary original civil jurisdiction shall 


-be empowered to receive, try and deter- 


mine suits of every description, if, 

in the case of suits for land or other 
immovable property such land or property 
shall be situated, or in all other 
cases, if the cause of action shall 
have arisen either wholly, or, in case 
the leave of the Court shall have been 
first obtained, in part, within the 
local. limits of the ordinary original 
jurisdiction of the said High Court, 
or if the defendant at the time of the 
commencement of the suit shall dwell 
or carry on business or personally works 
for gain, within such limits; except 
that the said High Court shall not have 
such original jurisdiction in cases 
falling within the jurisdiction of the 
Small Cause Court at Madras, in which 
the debt or mortgage, or value of the 
property sued for does not exceed one 
hundred rupees.' 


understand quickly and 
easily, this clause which is somewhat 
clumsily drafted, the relevant portion 
of the clauses may be re-written as 
Eqllows:— 


within the ‘local 
limits of the 


ordinary original 


work for gain either 
wholly, or in case_the 


leave of the Court - 


shall have been first jurisdiction 
obtained, in part of the said High 
Court. 


within such limits 
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: E (David Annoussamy, J.) 


Grammatically, this is the only reading 
possible in view of the respective 
places in the sentence: of the phrases 
‘within the local limits of the ordinary 
original jurisdiction of the .said High 
Court and ‘within such limits’. - Any 
other reading would be illogical. The 
resulting position is that this- court 
has jurisdiction when the defendant 
resides within the local limits, wher- 
ever the property may be situated, . 


5. It is seen that in the first two 
parts, the jurisdiction is determined 
with reference to the subject-matter, 
whereas in the third part the jurisdic- 
tion is indicated with reference to 
the parties to, the suit independently 
from the first..two parts. So, the 
expression in all other cases found 
in the sentence does not take within 
its ambit the case when the defendants 
reside within the territoral jurisdic- 
tion of this court. It has application 
only when the third clause is not 
‘pressed into service. This clause 12 
of the Letter Patent, 1865, makes an 
exception to the .universal principle 
of granting jurisdiction in respect 
of immovable property to the ‘Court 
within the jurisdiction of which the 
immovable property is situate. The rule 
of forum loci has been deliberately 
omitted in respect of the High Court. 
This has been confirmed by the provi- 
sions. of section 130 of C.P.C. stating 
that the provisions of sections 16, 
17 and.20 shall not apply to the High 
Court in the exercise of its original 
civil jurisdiction. 


6, No previous decision of this Court 
or of another chartered High Court was 
produced before us in respect of this 
question. The only judgment which was 
brought to- our notice is one in 
Seshagiri Rao v. Rama Rao, (1896) I.L, 
R.19 Mad.448= 6 M.L.J.19 wherein though 
the defendants are said to reside іп 


Madras (underlined supplied) the ques- 

. tion of jurisdiction was not at all 
considered from that angle. But we are 
comforted in our view after the perusal 
of Clause 12 of the Letter Patent, 1862, 
which is quite different from Clause 
12 of .the Letters Patent, 1865, and 
which runs thus:- 


"And we do further ordain that the said 
High Court of Judicature at Madras, 
in the exercise of its ordinary original 
civil. jurisdiction, shall be empowered 
to eive,. try, and determine suits 
ry description, if in the case 
ts for land or other. immovable 
propefty shall be situated, or in all 
other cases if the cause of action shall 
have arisen, or the defendant at the 
time of commencement of the suit shall 
dwell, or carry on business, or person- 
ally work for gain, within the local 
limits of the ordinary original juris- 
diction of the said High Court, except 
that it shall not have such original 
jurisdiction in cases falling within 
the jurisdiction of the Small Cause 
Court at Madras, in which the debt or 
damage, or value of the property sued 
for does not exceed one hundred rupees." 








‘The way in which this clause was drafted 


especially the fact that the phrase 
‘within the local limits of the ordinary 
original jurisdiction of the said High 
Court’, is found only once at the end 
of the sentence shows clearly that as 
per this clause there was on one side 
suits. for land and.on another side all 
other suits including those in which 
the defendants reside within the terri- 
torial jurisdiction. In this clause, 
the phrase in all‘ other cases encompas- 
ses the case of the defendant residing 
within the jurisdiction. It is interest- 
ing to note that this clause contains 
the same provision as the one contained 
in section 5 of the First Civil P.C 
dt. 22-3-1859, The universal rule of 
forum -loci adopted in the Civil Р.С. 
was also made applicable to the High 
Court in 1862. This is made clear. in 
para 17 of the'despatch from the Secre- : 
tary of State dt. 14-5-1862. The rele- 
vant extract of para 17 is given below:- 


"The terms of Clause 12 defining the 
‘original jurisdiction of the High Court 
as to suits, are nearly similar to those 
employed in section 5 of the Civil Р.С. 
(Act VIII of 1859), and are intended 
to include every description of case 
over which the Mofussil Courts have 
jurisdiction . . . It has, therefore 
been souglit to invest the Iligh Court, 
in the exercise of its original civil 
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jurisdiction with ample powers in 
receiving and determining cases of every 
description, and in applying a remedy 
to every wrong as are exercised ‚Ьу the 
Courts not established by Royal C 
and thus to place the Courts of 
instance in the Presidency Тоу! 
in the interior of the country ii^ 
respect, as nearly as may be,.on the 
same footing." 








This solution, however, was not found 
suitable, so there was a substantial 
modification in the subsequent Letters 
Patent, 1865, which is now in force, 
and where an exception is made in 
respect of the High Court to the rule 
of forum loci in respect of suits on 
immovables. It is for this reason that 
in all the subsequent Civil P.C. right 
` from the Code of 1877, a clause is 
inserted to the effect that sections 
16, 17 and 20 of the Civil P.C. would 
not apply to High Courts. Those sections 
precisely, for the purpose of jurisdi- 
ction, make a fundamental distinction 
between suits on immovables and all 
other suits. In this connection it has 
to be remembered that the Letters Patent 
of 1862 were provisional in' nature and 
were to be modified within three years 
in the light of the experience gained. 


7. Para 7 of the despatch from the 
Secretary of State dt. 14-5-1862 is 
emphatically clear on the above point 
and it reads as follows:- 


."Another reason for the form which the 
present. Letters Patent assume is to 
be found in the provisions of section 
17 of the Act of last sessions. Dy that 
section power is given to the Crown 
to recall the Letters Patent establish- 
ing the Courts at any time within three 
years after its establishment, and to 
grant other Letters Patent in their 
stead. This provision was inserted in 
the Act, mainly with the view of enabl- 
ing Her Majesty's Government to avail 
themselves of the advice and assistance 


of the Judges of the Court in framing 


the more perfect Charter by which the 
jurisdiction and authority of the Court 
is to be permanently fixed. On this 
point, I request you vill put yourselves 
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in communication with the Judges of 
the Court, and, at any time previous 
to the expiration of two years from 
the date of establishment of the court, 
furnish me with any suggestions they 
make, or any amendments they may propose 
in the Letters Patent now transmitted, 
and I shall be glad, if in proposing 
alterations, the Judge will put their 
recommendations as early as possible 
in the form in which théjy- wish them 
to appear in the future Letters Patent." 


So clause 12 in the Letters Patent of 
1865 is different from clause 12 in 
the Letters Patent of 1862 and has made 
a deliberate departure from the solution 
adopted in 1862 and which attempted’ 
to bring similarity between the High 
Court and Mofussil Courts in matters 
of jurisdiction. We further find that 
in the Letters Patent of 1865 the 
position as it prevailed prior to 1862 
has been restored. In fact, the Letters 
dt. 26-12-1800 through which 
a Supreme Court of Judicature was esta- 
blished in Madras to which the High 
Court is a successor Court provides 
as follows: , i 


"And we do hereby further direct .and 
ordain, that the said Supreme Court 
of Judicature at Madras, shall have 
full power to hear and determine all 
suits and actions that may be brought 
against the inhabitants of Madras." 

This makes clear that the intention 
of the Legislature in the Letters Patent 
of 1800 as well as 1865 is to give the 
Supreme Court and then to the High Court 
jurisdiction over suits, whatever be 
their nature, when the defendants reside 
in Madras. This deliberate departure 
from the universal principle of forum 
loci in respect of suits on immovable 
is due to historical reasons. 


8. In the early period the British were 
having only settlements and restricted 
rights. It is in the course of time 
that they have progressively expanded 
their power over the country. The first 
courts created by them were mainly for 
the British and other Europeans and 
also for those residing within the 


I] Bank of Madurai Ltd. v. Nt & Bros. 
(David Annot . 


limits of their settlements. When Courts 
were later created in the mofussil in 


the beginning of the 19th Century, the“ 


original distinction continued їо 
survive as they were very keen to afford 
a justice of their own to the British 
subjects not only in respect of law 


and procedure applied but also іп 
respect of persons administering 
justice, This is the reason why the 
Court established in Madras under 


various names was having powers, prero-. 
gatives and jurisdiction different from, 


the courts established in  mofussil. 
The position is the same in respect 
of courts in Calcutta, Bombay and 
Rangoon. On the contrary the High Courts 
of Patna, Allahabad and Lahore where 
there was no important British popula- 
tion do not have any ordinary original 
civil jurisdiction at all. 


9. As far as Madras is concerned, the 
first court created by Charter dt. 
30-12-1687 under the name, of Mayor's 
Court had power to try and adjudge all 
cases, whatsoever, criminal and civil, 
that ‘shall be brought before that. The 
jurisdiction of the Court was thus left 
to the option of the parties. By Charter 
dt. 24-9-1726, the Mayor's court was 
authorised to try, hear and determine 
all civil disputes that shall. arise 
or may arise or happen within the said 
town of Madras or within any of the 
Factories subject or subordinate -- unto 
Fort St. George aforesaid. By Charter 
dt. 8-1-1753, the provision as stated 
above is reiterated with the following 
addition: except such suits or actions 
shall be between the Indian natives 
of Майгаѕраслап only, in which case 
we will that the same be determined 
among themselves, unless both parties 
shall by consent submit the same .to 
the determination, of the said Mayor's 
Court. This addition takes into account 
the large population of the Indian 
natives who had gathered at the time 
at Madras. Later, Letters Patent dt. 
20-2-1798 was issued when the power 
of the British got firmly established 
and a Recorder's Court was created in 
the place of Mayor's Court. The relevant 
portion of that Charter is as follows:- 


M.L.J.32 
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` AS. 
A further direct, ordian and 
int the jurisdiction, powers 


" authorities of the said Court of 


і "e Recorder of Madras, shall extend 
ә -ecl British subjects, who shall 
? eve Within any of the factories, 

suit to, or dependent upon the 


5 
Gos. „ament of Ма, 55; and that the said 
Court shall be competent and effectual, 
and shall have full power and authority 
to* hear and determine all suivs and 
actions, whatsoever, against any of 
our said subjects, arising in terri- 
tories subject to, or dependent upon 
or, which hereafter shall be subject, 
to, or dependent upon the said Govern- 
ment or within any of the Dominions 
of the Native Princes of India, in 
alliance with the said Government, or 
against any person or persons who, at 
the time when the cause of action shall 
have arisen, shall have been employed 
by, or shall have been directly or 
indirectly, in the service of the said 
united company, or any of the said 
subjects of us, our heirs, or successors 
. And we do hereby further direct 
and ordain, that the said Court of the 
Recorder of Madras shall, according 
to the said recited Act of Parliamzot 
of the Twenty~Seventh Year of our Reign, 
have full power to hear and determine 
all suits and actions, that пау be 


brought against the inhabitants of 


Madras." (unlderlined supplied) 

lt is this last provision that has been 
reproduced in the Charter of 1800 
establishing the Supreme Court of 
Judicature at Madras and in a different 
forum in the Letters Patent of 1865 
after an eclipse of 3 years following 
the Letters Patent of 1862. 


10. It is thus clear, that this Court 
has jurisdiction, whatever be the nature 


of the suit, in case the defendants 
reside within its territorial  juris- 
diction. This results out of a careful 
reading of clause 12 of the Letters 


Patent of 1865 and the justification 
for this extraordinary rule is supplied 
by the historical process. One may say 
that the reasons which militated for 
endowing the High Court in Madras with 
a jurisdiction different from that in 


3 
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‘pp 
the mofussil do no longer oe 
that the universal rule of forum 
in respect of immovables should 
also to the High Court of “Judicaél 
at Madras. In fact, that would’ be 


step in the right direction and tha: 
the 


would alleviate the burden of 
original jurisdiction of this Court. 
But that step has to be achieved through 
a legislative process. Pending such 
a legislative action, the law as it 


is has to be applied and the Лам, ' as 


stated earlier, is to the effect that 
this Court has full jurisdiction to 
hear a suit when the defendants reside 
within its territorial jurisdiction, 
irrespective of the place’ of the 
immovable property. 


li. Since, admittedly in the present 
suit, all the defendants reside within 
the territorial jurisdiction of this 


Court, this Court has clear jurisdiction 
to entertain the suit and for the same 
reason the question referred to us, 
as to whether the suit is one for immov- 
able or not does not arise and the same 
need not be gone into this case. The 
reference’ is answered accordingly. 


‘Reference answered 
accordingly. 


R.S. 
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IN THE HIGH COURT OF JUDICATURE AT 
\ MADRAS. 


jT. Je" 


*Petition No.49 of 1983. 28th January, 
| 1985. 


TR.Deivanai Achi -Petitioning Creditor* 


Ve 


K.S.D. Radhakrishnan, Sole Proprietor, 
Prema Coffee Works, Madras-4 Debtor. 


(A) Presidency Towns Insolvency Act 
(III of 1909), ‘section 9(2)(5)(c) - 
Scope and applicability = leaning of 
the words "not execucable" occurring 
in clause. (c) - Restricted to cases 
where decree ‘cannot be executed оп 
account of special circumstances. 


(B) Civil Procedure Code (V of 1908), 
Order XXI, Rule 22 ~ Decree more than 
two years old - Cannot be executed 
unless a show cause notice is issued 
to the judgment-debtor. 


In this case the decree is dated 
21-2-1977 and the last E.P. was dismis- 
sed on 1-8-1980. 
issuing an insolvency notice wás filed 
on 29-4-1983 more than two years after 
the dismissal of the last E.P. Under 
Civil Procedure Code, Order XXI, rule 
22 .the petitioner is not entitfed to 
proceed in execution unless a notice 
is issued to the respondent to show 
cause why the decree should not be 
executed. The amendment however of 


section 9(2) of the Presidency Towns- 


Insolvency Act, restricts.the term "not 
occurring in section 
9(2)(5)(c) to cases where the decree 
could not be executed on account of 
the special enactments relating to 
relief of indebtedness referred to in 
section  9(2)(5)(b). The creditor's 
application to adjudicate the debtor 
is therefore competent. [Para.7] 


^ 


Case referred to:- 


Bhurmal Kapurchand and Co., v. P.M.Tools 
Со.» A.I.R.1977 Воп.305. 


The application for 


oe 
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' (Sengottuvelan, J.) 


The Court delivered the following 


JUDGMENT:- This is an application by 
the creditor under sections 9(2), 
10,11,12 and 13 of the Presidency Towns 
Insolvency Act III of 1909, for adjudi- 
cating the respondent as insolvent on 
‘the ground that the petitioner Һай 
obtained a decree against the respondent 
in 0.5.№.382 of 1975 on the file of 
the City Civil Court, Madras, for a 
sum of Rs.5,050/- together with interest 
on Rs.5,000/- at 24% per annum from 
the date of claim, viz. 18-7-1977 till 
the date of decree and thereafter at 
6% per annum till the date of realisa- 
tion and costs. The said decree is 
marked as Exhibit P-1. It is also 
alleged in the petition that the peti- 
tioner had applied for the issue of 
insolvency notice in Application 
No.15/83 and the same also had been 
ordered by this court on 29-4-1983, 
The respondent had also filed an appli- 
cation No.195 of 1983 to set aside the 
insolvency notice and the same was 
dismissed оп 12-9-1983. Hence, 
petitioner has come. forward with this 
application for adjudicating the respon- 
dent as an insolvent. 


2. In the counter statement, the respon- 
dent. states that the respondent had 
dealings only with  Thirunavukkarasu 
Chettiar, P.W.1, who is none other than 
the husband of the petitioner and the 
respondent did not have any dealing 
with the petitioner directly. In respect 
of the two transactions the respondent 
had with Thirunavukkarasu Chettiar by 
which the respondent had borrowed 
Rs.1,500/- on each occasion, the respon- 
dent issued blank cheques, containing 
only his signatures and they were blank 
regarding date, payer's name and the 
amount, As supporting documents, the 
respondent executed two promissory notes 
and out of the two. promissory notes 
which are subjectmatter of the suit 
O.S.No.3821 of 1975, опе promissory 
note was blank except for the amount 
which was filled in as Rs.1,500/-; but 
the promisee's name and date were kept 
blank. As regards the other promissory 
note, the amount, date and name of the 
promissee were kept blank. It is stated 


the- 


' stated above, 


in the counter statement that the said 
Thirunavukkarasu Chettiar had filed 
the promissorty notes and obtained a 
decree. It is also alleged if the value 
of jewels entrusted by the respondent 
to P.W.l is taken into account, no 
amount is really due to the petitioner, 
The second contention raised on behalf 
of the respondent is that in any event, 
the decree in 0.S.No.3821 of 1975 is 
more than two years old and the last 
E.P. filed by the petitioning creditor, 
viz. 1430 of 1979 was dismissed on 
1-8-1980 and more than two years have 
elapsed after the disposal of E.P.No. 
1430 of 1979 and as such, the decree 
in 0.5.N0.3821 of 1975 is not executable 
straightaway. It is also pointed out 
that according to Order XXI, Rule 22 
of the Code of Civil Procedure, a decree 
more than two years old cannot be 
executed unless a show cause notice 
is issued to the judgmentdebtor. 


3. The points for determination in this 
Insoivency petition are: 


(1) Whether the contention of the 
respondent that no amount is due under 
the decree can be accepted? 


(2) Whether the legal contention raised 
on behalf of the respondent that the 
decree is not executable under. section 
9(2)(5)(c) of the Presidency Towns 
Insolvency Act is sustainable? 


4, The petitioner's husband was examined 
as P.W.1. He spoke to the fact that 
his wife, the petitioner herein had 
obtained a decree against the respon- 
dent, which is marked as Ex,P-1 as 
and that an insolvency 
notice has been issued by the petitioner 
as per Ex.P-2 and that the decree still 
remains unsatisfied and the petition 
filed to set aside the insolvency notice 
was. dismissed by this Court. 


5. On behalf of the respondent; the 
respondent was examined as R.W.1 and 
he has deposed to the averments made 
in the counter and also filed Ex.R-1, 
the certified copy of the order made 
in the last E.P. stating that the E.P, 
was dismissed more than two years prior 


^ 
> 
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to the filing of the Insolvency Petition 


on. 1-8-1980. 


6. In so far as the first contention 
that no amount is due under the decree 
in 0.S.No.3821 of 1975 of the City Civil 
Court, Madras, is concerned, the conten- 
tion on the part of the respondent 
cannot be accepted since the very same 
plea was put forward before the trial 
court, at the time of the application 
for leave to defend .and was rejected 
by ‘the City Civil Court. The respondent 
also filed a Civil Revision Petition 
against the orders of the City Civil 
Court and the C.R.P. was dismissed even 
at the admission stage. Не has put 
forward similar contention in E.P.1430 
of 1978, the final order copy of which 
is marked as Ex.R-1 and the same was 
also negatived by the executing Court 
and the same plea was raised in the 
application to set aside the Insolvency 
Notice before this court and this court 
also had négatived the same. Under the 
circumstances, it is too late in the 
day for the respondent to raise the 
same.plea once. again in defence to this 
insolvency application. Hence, the first 
contention of the respondent will have 
to be rejected.. 


7. In so far as the second contention 
is concerned, it is the .case of the 
respondent that in any event the decree 
is not executable and ‘the Insolvency 
Application cannot be based on the same. 
The decree, is dated 21-2-1977 and the 
last E.P. viz. E.P.No.1433 of 1979 was 
dismissed on, 1-8-1980. The application 
for issuing insolvency notice was filed 
.on 29-4-1983 more, than two years after 
the dismissal of the last E.P. Hence, 
it is contended that "under Order XXI, 
Rule 22 of the Code of Civil Procedure 
the petitioner is not entitled to 
proceed in execution unless a notice 
is issued to the respondent to show 
cause why the decree should not be 
executed.. In support of his contention, 
reliance is placed upon a judgment of 
.the Single Judge of Bombay High Court 
.in.A.I.R.1977 Bombay 305 Bhurmal Kapur- 
chand and Co. v. Р.М.Тоо15 Co., where 
it is observed as follows:- 
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"16. In the light .of the principle 
laid down by the Privy Council, the 
Privy Council upheld the contention 
of the. judgment-debtor as ,to the 
invalidity of the sale for want of 
leave of the court for execution 
against. legal representative. The 
same- principle must also apply to 
a case where the .leave of the. court 
is necessary. in regard to.a decree f 
which is more than two years old 
because in -principle there can :þe 
no distinction between the two situa- 
tions in so far as the requirement 
of the leave of, the court is concern- 
. ed. I therefore, must hold that in 
absence of leave under Order 21, rules 
22 and 23, of the Code of Civil Proce- 
dure, it is not open to the judgment 
creditors herein to execute the. said 
decree.. The- execution of the said 
decree is ‘пої. permissible under the 
provisions of the Code of . Civil 
Procedure.. It must also be held that 
the judgment-creditors herein аге 
not entitled to resort to any equit- 
able mode of execution thereof.: This 
is further buttressed by the principle 
that if” it is. not permissible for 
the judgment creditors to execute 
the decree under the provision of 
the Code of Civil Procedure directly, 
this Court in exercise of its discre- 
tion will not allow the judgment- 
creditors to execute the said decree 
indirectly by circuitous method of 
insolvency proceedings." 


The: principles laid down in the judgment 
of the Bombay. High Court had been whit- 
tled down by an amendment of section 
9(2) of the Presidency Towns Insolvency 
Act, wherein the term 'not executable' 
occurring in section 9(2)(5)(c) is 
restricted only to cases where the 
decree cannot be. executed on account 
of the special enactments relating to 
relief of indebtedness. referred to in 
section 9(2)(5)(b). The said .amended 
section. can usefully be extracted: : 


"9(2)(5) -Any -person served. with. an 


Insolvency Notice may, within -the 
period specified therein for its 
compliance, apply to the Court to 
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set aside the insolvency. notice on 
any of the following grounds, namely:- 


"(a) that he has a counter claim, ог 
set off against the creditor. which 
is equal to or is in excess of the 
amount due under the decree or order 
and which he could not, under any 
law for the ,time being in, force, 
prefer in the suit or proceeding. in 
which the decree or order was. passed; 


` (b) that he is entitled to have the 
decree or order set aside under any 
law providing .for the relief of 
indebtedness and that - D^ ды 


(1) he has made an application before 
the competent’ authority under such 
law for the setting aside of the 
decree or order; or | : 

(ii) the time allowed for the making 
of such application has not expired; 


(c) that the decree or order is not 
executable under. the provisions of 
any law referred to in clause (b) 
on the date.of the application." 


In view of the amendment, the principle 
laid dovn in the decision of the Bombay 
High Court, cannot be made applicable 
to the facts of this case. 


8. The respondent also, relies upon the 
passage in Williams апі Muir Hunter's 
the Law and Practice in Bankruptcy, 
nineteenth edition, page 32, where the 
‘words "being a decree or order which 
has become final. and the execution 
whereof is not stayed" used in section 
9(5)(2) of the Presidency Towns Insol- 
vency Act had been explained as 
follows:- 


"These words include cases where the 
creditor at the time the notice is 
issued is not in a position to issue 
execution as well as those where 
execution has been stayed." p 
The respondent also relies on a passage 
in the Law of Insolvency in India by 
Mulla, 3rd Edition, page 100, where 
the words "execution of which is not 


е 


stayed" occurring іп section 9(2)(2) 
of the Presidency Towns Insolvency Act 
is explained as follows:- 


"The words "execution of which is 
not stayed" ("execution thereon not 
"having been stayed") are not confined 
to cases where there has been an 
express stay of execution but cover 
all cases in which the creditor at 
the time when the bankruptcy notice 
is issued, is not in a position to 
issue execution." | 


The above two passages also are of no 
avail in view of the amendment to 
section 9(2) of the Presidency Towns 
Insolvency Act, referred to above. 
Hence, the said legal contention raised 
on behalf of the respondent also cannot 
be accepted. 


9. In the result, the petitioner has 
made out a case for adjudicating the 


respondent ‘as  insolvent- and conse- 
quently, the application is allowed 
and the respondent is adjudged as 
‘insolvent and the assets of the respon- 
dent will vest with the Official 
Assignee. Costs will come out of the 
estate, 

RS. ----- Application allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:-—'S.Nainar Sundaram, J. 


*C.R.P.No.1935 of 1984. 26th October, 


1984, 

. R.Viswanathan Petitioner* 
Ve 

P.Shanmugham and another Respondents. 


` Civil Procedure Code (V of 1908), Order 
26, rule 10(3) - Scrapping of earlier 
report of Commission as a whole and 
appointment of a fresh Commissioner 
- Court's power. 


It is well settled propositions that 
until the court is dissatisfied with 
the proceedings and report of the Commi- 
ssioner earlier appointed, it will not 
be proper to- ignore the same and direct 
even further enquiry, much less the 
scrapping of the earlier report as a 
whole and appoint a fresh Commissioner. 
The power is circumscribed by the prin- 
ciples under Order 26, rule 10(3). The 
power can be exercised only after the 
Court below renders a finding that the 
proceedings and the report of the 
earlier Commissioner are not satis- 
factory and there is need for a further 
enquiry. In the present case, the order 
of the Court below does not express 
any opinion that the proceedings and 
the report of the earlier Commissioner 
are not satisfactory. The Court below 
has opined that the truth or otherwise 
of the.allegations therein against the 
Commissioner's report need not be gone 
into and it is better to change the 
Commissioner. This is not the proper 
way of dealing with the matter. [Para.2] 


Petition under section 115 of Act V 
of 1908 to revise the order of the 
District Munsif's Court, Salem, dated 
24th September, 1984 in I.A.No.201/84 
in-0.S.No.1019/84. 


T.Somasundaram, for Petitioner. 


K.Sarvabhauman, for Respondents. 
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The Court made the following 


ORDER:- The plaintiff in the suit id 
the petitioner in this revision. The 
respondents are the defendants in the 
suit. The suit has been laid for a 
declaration of the plaintiff's right 
to drain water of his house and property 
into the land of the defendants and 
for a permanent injunction. Pending 
the suit, the plaintiff sought for the 
appointment of a Commissioner to note 
the physical features. The Commissioner 
appointed by the court below has submit- 
ted his report. The defendants subse- 
quently took out 1.4.2011 of 1984, to 
Scrap the report of the Commissioner 
and appoint a fresh Commissioner to 
note down the physical features. This 
application has been allowed by the 
Court below and this revision is direct- 


ed against the orders of the Court 
below. 
2. It is well settled proposition that 


until the Court is dissatisfied with 
the proceedings and report of the Commi- 
ssioner earlier appointed, it will not 
be proper to ignore the same and direct 
even further enquiry, much less the 
scrapping of the earlier report as a 
whole and appoint a fresh Commission. 
The power in this behalf is circumscri- 
bed by the principles under Order 26, 
rule 10(3) of the Civil Procedure Code, 
hereinafter referred to as the Code. 
The power has to be exercised only after 
the Court :below: renders a finding that 
thé proceedings and the report of the 
earlier Commissioner are not satisfac- 
tory and there is need for a further 
enquiry. In the present case, the order 
of the: Court below does not express 
an opinion that the proceedings and 
the report of the earlier Commissioner 
are not satisfactory. The court below 
has opined that the truth or otherwise 
of the allegations thrown against the 
Commissioner's report need not be gone 
into and it is better to changé the 
Commissioner. It has proceeded on the 
basis that allegations are 
against the earlier Commissioner and 
hence, it is not fair to accept his 
report. This is not the proper method 
of dealing with an application of the 
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thrown| 


1] President Peoples Co-op. Bank Ltd. v. Jt. Registrar of Co-op. So 


present nature. These features oblige 
пе to interfere in revision and accord- 
ingly this revision is allowed and І.А; 
' No.2011 of 1984 is remitted back to 
the file of the Court below for it to 
consider the same in accordance with 
law, keeping in mind the provisions 
of Order 26, rule 10(3) of the Code, 
and the judicial pronouncements throwing 
light on the principles involved. I 
make no order as to costs. 


R.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- V.Ramaswamy and David Аппоиѕ- 
samy, JJ. 


а А.Мо.534 of 1982. 17th September, 

: 1984. 
Тһе. Committee of the Peoples Co-ope- 
rative Bank Ltd. No.386 _reptd. by its 
President, P.Kolusiah Pillai Appellant* 


H у . 


Thew Joint Registrar of Co-operative 
Societies, Tirunelveli Region, Tirunel- 
veli Respondents 


Tamil Nadu Co-operative Societies Act 
(LIII of 1961),section 72(1) - Notice by 
Joint Registrar of Co-operative Socie- 
ties to the Co-operative Bank proposing 
to dissolve its Committee and appoint 
a special officer to manage the affairs 
of the Bank. ~ Allegation that the 
Committee failed to discharge the legi- 
timate duties etc - Committee members 
called upon to make representations 
if any - Prior sanction of the Reserve 
Bank of India if necessary, 
being an insured Co-operative Dank - 
Validity of notice upheld. 


the Bank: 


cieties 955 


The point that. arose for consideration 
was that since the concerned Co-opera- 
tive Bank was insured Co-operative Bank 
within the meaning of section 73 - T 
of the Tamil Nadu Co-operative Societies 
Act no action for dissolution of the 
committee was possible without prior 
sanction of the Reserve Bank of India 
and since admittedly, there was no such 
prior sanction of the Reserve Bank of 
India in this case the whole proceed- 


ings initiated were without juris- 
diction. 
Held:- While section 73-T of the Act 


made a-distinction so far as winding 
up is concerned by fettering the Regis- 
trar to get the previous sanction of 
the Reserve Bank in case he wants to 
take action under section 85 it did 
not provide for any such fetter in the 
Registrar when he wants to take action 
under section 72, The section only 
reserves the power to the Reserve Bank 
itself to direct action to be taken 
for supersession of the Committee and 
it did not fetter the powers of the 
Registrar for taking suo motu action 
under section 72 without reference to 
the Reserve Bank. The only fetter on 
the Registrar under section 72, if at 
all. is that which is provided under 
section 72(6) itself which requires 
that before: taking any action under 
sub-section(1) of that section the 
Registrar shall consult the financing 
bank to which the society in indebted. 
Probably that was considered to be 
sufficient safeguard for retaining the 
power of the Registrar for superseding 
the Committee and not requiring the 
previous sanction of the Reserve Bank 
itself. Whatever be the reason, on a 
plain reading of these provisions the 
court is of the view that the powers 
of the Registrar under section 72 is 
not fettered in any way by the provi- 
sions of section 72-T (iii). The non- 

obstante clause in the opening paragraph 
of the Reserve Bank to direct the 
supersession notwithstanding anything 
contained in section 72 could not be 
taken to mean the powers of the 
Registrar under section 72 is taken 
away. Therefore the notice issued by 
the Registrar in this case was well 
within his jurisdiction and it does 
not call for any interference. [Рага,3] 


256 


Appeal under clause 15 of the Letters, 
Patent against the order of Mr.Justice 
Nainar Sundaram dated 16-11-1981 and 
made in the exercise of the Special 
Original Jurisdiction of the High Court 
in Writ Petition No.695 of 1981 present- 
ed under Articlé 226 of the Constitution 
of India to issue a writ of certiorari 
calling for the ‘records of the, Ist 
respondent in his proceedings 
R.C.No.6092 of 80-К, dated 20-11-1980 


and quash the said дег in so far as 


it effects thé petitidner. 
Miss O.K.Sridevi, for Appellant. 


M.A.Sadanand, Governiterit Advocate for 


Respondent. 


The Judgment of the Court was delivered 
by. 

Ramaswami, J.. :- The Peoples Co-opera- 
tive Bank Limited (hereinafter referred 
to as 'the Co-operative Bank') Nagercoil 
is a Society deemed to be registered 
under the provisions of the Tamil Nadu 
Co-operative Societies Act 1961, (for 
short 'the Act'). It is an insured 
Co-operative Bank within the meaning 
: of section 73-T of the Act. It was 
` registered as No.82 under the deposit 
Insurance and Credit Guarantee Corpora- 
tion Act, 1961 (Central Act XLVII of 
1961) as amended by Act LVI -of 1968. 
In his proceedings Rc.No.62139/80, B-2 
dated 4th November, 1980 the Joint 
Register of Co-operative Societies, 
Tirunelveli Region (who is deemed to 
be the Registrar for the purpose of 
the Act) issued a notice to he 
Co-operative Bank proposing to dissolve 
its Committee under section 72(1) ‘of 
the Act and to appoint a special Officer 
to manage the affairs of the Co-opera- 
tive Bank on the ground, that the Com- 
mittee of the Co-operative Bank is not 
functioning properly, that it has failed 
to discharge the legitimate duties cast 
upon it under tlie By-laws and that the 
Committee has wilfully disobeyed the 
By-laws and instructions -from the 
department and that it was necessary 
to take such an 
safeguard the interests of the members 
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and creditors and to develop the busi- 
ness of the Bank, The members of the 


Committee were called upon to make their ` 


representations, if any, within 15 days 
of the date of receipt of the notice. 
Except the President the other six 
Committee members did not file any 
representation objecting to the dissolu- 
tion. Of course, the President filed 
his representations objecting to the 
dissolution of the Committee. Before 
final orders could be made, W.P.No.695 
of 1981 was filéd by the President of 
the Co-operative Bank praying for the 
issue of writ of certiorari to quash 
the notice dated 4th November, 1980. 
The only point that was raised against 
the validity of the notice was that 
since the Co-operative Bank is an 
insured Co-operative Bank within the 
menaing of section 72-T of the Act no 
action for dissolution of the Committee 


. is possible without prior sanction of 


the Reserve Bank of India and since 
admittedly, there was not such prior 
sanction of the Reserve Bank of India 
in this case, the whole proceedings 
initiated -are without jurisdiction. 
The respondent contended that action 
was taken under section 72 of the Act 
and that the section 
enables the Registrar to take action 
for dissolving the Committee if it is 


specifically 


not functioning properly or if it wil- - 


fully disobeys the order or wilfully 
fails to comply with the lawful order 
or direction issued by the Registrar 
and that power is not, in any way, 
affected by the provisions of section 
73-T of the Act which contemplates a 
different situation and an additional 
jurisdiction to the Registrar. Following 
an earlier decision of this court in 
the Committee of Tirukoilur Co-operative 
Urban Bank Ltd., Tirukoilur by President 
N.Vadivelu v. Joint Registar Co-opera- 
tive Societies, South Arcot Region, 
Cuddalore). W.P.No.6505 of 1980 (judg- 
ment dated 9th December, 1980), the 
learned judge who heard the writ peti- 
tion dismissed the same holding that 
the powers of the Registrar under 
section 72 of the Act is independent 
of his power under section 73-T and 
that the notice issued does not suffer 
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from want of any jurisdiction. In W.P. 
No.6505 of 1980, which was a decision 
of a single judge, it was held that 
Section 73-T of the Act confers an 
additional power to the Registrar and 
that it.does not in any way militate 
against or dilute the power available 
to the Registrar under section 72. This 
view of the learned judges is canvassed 
in this writ appeal. 


2. In order to understand the scope 
of section 72 and section 73-T of the 
Act it is necessary to trace the legis- 
lative history. Chapter IX-D їп which 
section 73-T finds a place was intro- 
duced by Tamil Nadu Act 37 of 1979, 
It may be mentioned that the Parliament 
enacted a Deposit Insurance and Credit 
Guarantee, Corporation Act, 1961 and 
that Act came into force on 1-1-1962. 
The Act was intended to insure all 
deposits in commercial banks including 
State Bank and its subsidiaries. Under 
Chapter II, a Corporation by name the 
Deposit Insurance Corporation was 
established. Section 10 provides that 
the Corporation shall register every 
existing banking company as an insured 
bank. Banking Company was originally 
defined as meaning "a bank which 
transacts the business of banking in 
India". This Act was further amended 
by Act 56 of 1968 in order to enable 
the Co-operative Banks also to get the 
benefits of the provisions of the 
Deposit Insurance and Credit Guarantee 
Corporation Act 1961. It defined 
"elegible Co-operative Bank" as meaning 
"a co-operative Bank the law for -the 
‘time .being governing which provides 
that: 
(iii) If so required by the Reserve 
Bank in public interest or for preven- 
ting the affairs of the bánk being 
conducted_ in a manner detrimental 
. to the interests of the depositors 


or for securing the proper management . 


of the bank, an order shall be made 
for the supersession of the committee 
of management or other managing body 
by whatever name: called) of the bank 
and the appointment of ‘an administra- 
tor therefor for such period or 
periods not exceeding 5 years in the 
aggregate as may from time to time 
be specified. by the Reserve Bank." 


RATIT тоа 


-over the insured banks. 


The rest of the definitions is not 
necessary for the purpose of this case 
and therefore, we are not extracting 
the same. Correspondingly the definition 
of an Insurance Bank was also amended 


.including an eligible Co-operative Bank 


for the time being registered under 
the provisions of the Act as also an - 
Insured Bank. Section 13-A, which was 
introduced by Act 56 of 1968 enabled 
an eligible Co-operative Bank to regis- 
ter itself as one of the insured banks 
and get the benefits of those Acts. 
However, as may be seen from the provi- 
sions and the definition of eligible 
co-operative bank, which we have extra- 
cted above, if a Co-operative bank is. 
to get the benefit of insurance’ the 
law applicable to that bank shall 
contain a provision incorporating that 
portion which we have extracted above 


-and also some other provisions which 


give cértain powers to the Reserve Bank 
In order to 
enable the Co-operative Banks which 
are .repistered under the Co-operative 
Societies Act of 1961 or deemed to have 
been registered under the Act, to come 
within the Act the Tamil Nadu legisla- 
ture amended the said Act by inserting 
section 73-T in Act 37 of 1979, The 
relevant portions of section 73-T read 
as follows: 


73-T. Order for. winding-up, division. 
amalgamation, supersession, of commit- 
tee, etc. of insured co-operative 
bank not to be made without sanction 
or requisition of Reserve Bank of 
India:- Notwithstanding anything 
contained in this Act, in the case 
of an insured co-operative bank:- 


(i) an order of the winding-up or 
division or amalgamation or transfer 
of assets and liabilities of the bank 
or an order sanctioning a scheme of 
compromise or arrangment or reconstru- 
ction “(including reorganisation) of 
the bank may be made only with the 
previous santion. in writing of the 
Reserve Bank of India; 


(iii) an order for the winding-up 
of the bank shall be made by the 
Registrar if so required by the Reser- 
ve Bank of India in the circumstances 
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referred to in section 13-D of the 
Deposit Insurance and Credit Guarantee 
Corporation Act, 1961 (Central Act 
47 of 1961); 


(iii) if so required by the Reserve 
Bank of India in the public interest 
or for preventing the affairs of the 
bank being conducted in a manner 
detrimental to the interests of the 
depositors or for securing the proper 
management of the bank, an order shall 
be made by the Registrar for the 
supersession of the committee and 
the appointment of an administrator 
therefor for such period or periods, 
not. exceeding five years 1п the 
aggregate, as may, from time to time 
be specified by the Reserve Bank of 


India, and the administrator so 
appointed shall, after the expiry 
- of. his term of office, continue in 
office until the day immediately 


preceding the date of the first meet- 
ing of the new committee; 

(iv) No appeal, revision or review 
shall lie against an order referred 
to in clause (1), (11) or (iii) made 
with the previous sanction in writing 
or on the requisition of the Reserve 
Bank of India and such order or 
sanction shall not be liable to be 
called in question in any manner. 


There were some minor further amendments 
by Tamil Nadu Act 67 of 1979 which need 
not detain us. 


3. Before the amendment of the Act by 
insertion of section 73-T, the Registrar 
of Co-operative Societies had the power 
to supersede the committee under section 
72, if in his opinion, the Society was 
not functioning properly or wilfully 
disobeys or wilfully fails to comply 
with any lawful order or direction 
issued by him. Under section 85 the 
Registrar was empowered, 
opinion after an enquiry had been held 
under section 65 or an inspection has 
been made under section 66 or section 
-67 or on receipt of application made 
by not less than 3/4th of the members 
of the registered society, that society 
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ought to be wound up, to wind up the 
company. A reading of these two provi- 
sions in justaposition with that in 
section 73-T(i) and (ii) would show 
that in the case of an insured Co-opera- 
tive Bank if a case has been made out 
for winding up under section 85 of the 
Act and the Registrar is of opinion 
that it ought to be wound up, he has 
to obtain the prior sanction of the 
Reserve Bank under Clause (i) before 
making such a winding-up order. But 
the real source of power is not in 
section 73-T but it is in section 86 
and only an additional requirement of 
a previous sanction by the Reserve Bank 
is needed in the case of a winding-up 
taken under section 85, However, clause 
(ii) of section 73-T enables the Reserve 
Bank itself to require the Registrar 
to wind up the company in the circum- 
stances referred to in section 13-D 
of the Deposit Insurance and Credit 
Guarantee Corporation Act, 1961, So, 
if the Reserve Bank wanted to take 
action, the conditions to be fulfilled 
for requiring the Registrar to wind 
up are thus found in section 13-D of 
Central Act 47 of 1961. But if the 
Registrar wants to wind up the Company 
on his own, he is to be satisfied about 
the conditions provided in section 85 
of the Act, As already stated, if it 
was not an insured Co-operative Bank, 
if the Registrar is satisfied with the 
conditions specified in section 86 of 
the Act, he may wind up the Co-operative 
Bank, but in the case of insured 
Co-operative Bank an additional condi- 
tion is to be satisfied, namely the 
prior sanction of the Reserve Bank has 
to be obtained. Similarly Clause (iii) 


of section 73-T of the Act also, enables . 


the Reserve Bank to require the Regis- 
trar to supersede the committee on being 
satisfied that it was necessary so to 
do in public interest or for preventing 
the affairs of the bank being conducted 
in a manner detrimental to the interests 
of the depositors or for securing the 
proper management of the bank. It may 
be that these conditions overlap those 
conditions mentioned in section 72. 
But the satisfaction about the existence 
of those .conditions in order to invoke 
section 73-T of the Act is the satis- 


-N 
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faction of the Reserve Bank and not 
that of the Registrar, whereas section 
72, refers to the satisfaction of the 
Registrar independently. While section 
73-T made a distinction so far as wind- 
ing up is concerned by fettering the 
Registrar to get the previous sanction 
of the Reserve’ Bank in case he wants 
to take action under section 85 it did 
not provide for any such fetter in the 
Registrar when he wants to take action 
under section 72, ‘The section only 
reserves the power to the Reserve Bank 
itself to direct action to be taken 
for supersession of the committee and 
it did not fetter the powers of the 
Registrar for taking suo motu action 
under section 72 without reference to 
the Reserve Bank. The only fetter on 
the Registrar under section 72, if at 
all is that which is provided under 
section 72, (6) itself which requires 
that before taking any action under 
sub-section (1) of that section the 
Registrar shall .consuit the financing 
bank to which the society is indebted. 
Probably that was considered to be 
sufficient safeguard for retaining the 
power -of the Registrar for supersed- 
ing the Committee and not requiring 
the previous sanction of the Reserve 
Bank itself. Whatever be the reason, 
on a plain reading of these provisions 
we are of the view that the power of 
the Registrar under section 72 is not 
fettered in any way by the provisions 
of section 72@I (iii). The non obstante 
clause in the opening paragraph of the 
section only means that it reserved 


the powers of the Reserve Bank to direct 


the supersession notwithstanding апу- 

thing contained in section 72 .and it 

could not be taken to mean that the 

power of the Registrar under section 

72 is taken away. We are, therefore, 

of the view that the notice issued by 

the Registrar in this case was weli. 
within his jurisdiction and it does 

not call for any interference, 


accordingly fails 
But there will 


4.The writ appeal 
and it is dismissed. 

be no order as to costs. 
R.S. Appeal dismissed. 
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IN- THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- G.Ramanujam and G.Maheswaran; 
JJ. , ` 


*W.A.Nos.529 and 575 of 1983. 
20th November; 1984, 


A.Arokia Doss and others Appellants* 
Ve 
L.T.Athmaram and others Respondents, 


(4) Tamil Nadu Water Supply and Drainage 
Board Service Regulations (1972), Regu- 
lation  19(2)(b) - Whether violates 
Articles 14 to 16 of the Constitution 
of India. 

of India 


(B) Constitution (1950); 


Articles 14 to 16. 


Regulation 19(2)(b) and 

of the Tamil Nadu Water 
Drainage Board Services 
both .degree holders ‘and 
are entitled to be 
considered for promotion to posts of 
Executive Engineers. But so far as 
diploma holders are concerned they must 
be of exceptional merit and ability. 
Such a requirement cannot be said to 
be an educational qualification when 
the main part of the said Regulations 
proceeded on the basis that both degree- 
-holders and diplomaholders are quali- 
fied to be considered for promotion. 
But so far as diploma holders аге 
concerned, they must be of exceptional 
merit and ability.. When the main part 
of the said Regulations proceeded on 
the basis that both degree holders and 
diploma holders are qualified to be 
considered for promotion as Executive 
Engineers, the proviso says that diploma 
holders cannot be promoted as Executive 
Engineers unless they are of exceptional 
merit and ability. Thus according to 
the said Regulations while degree 
holders can be promoted on the basis 
of .merit and ability, seniority being 
equal, diploma holders can be promoted 
only if they had shown exceptional merit 
and ability. Apart from the fact that 


According to 

Regulation 23, 
Supply: and 
Regulations 
diploma holders 


4 
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there are no, indications as to how 
exceptional merit and ability of a 
candidate could be gauged or assessed, 
the fact remains that after having 
considered them under the main part 
of the Regulations to be equals for 
the. purpose of promotion, the proviso 


in so far as it imposes a further 
condition that the. diploma holders 
should be of exceptional merit and 


ability makes them unequals. Regulation 
19(2)(b) says that the post of Executive 
Engineers shall be а selection post 
and promotion to those posts shall be 
made on grounds of merits and, ability, 
seniority being considered only if merit 
and ability are approximately equal, 


[Para.8] 
The main part of the regulation treats 
all Assistant’ Executive Engineers 
whether degree holders or diploma 
holders as equals in the matter of 
promotion, the proviso however makes 


them unequal and such a classification 
is not with reference to any. educational 
qualification, A degree in Engineering 
and a diploma in Engineering are ~both 
treated as - sufficient qualification 
for the post of Executive Engineer. 
It is only with reference to merit a 
ditinction is made between degree 
holders and diploma holders; the degree 
holders have to merely exhibit merit 
and ability. The classification which 
is not based on educational qualifica- 
tion clearly offends Articles 14 and 
16 since both the -degree holders and 
diploma holders have been: integrated 
into one service of Assistant Executive 
Engineers having a common "seniórity 


.list and no distinction. should, be made 


except іп the. matter’ of educational 
qualification and 
has been made which is clearly discri- 


minatory. [Para.8] 
Cases referred to:- 


Roshan Lal v. Union of India, (1968)1 
8$.C.J.746: (1968)1 S.C.R.185: A.1.R.1967 
$.C.1889; State of. Jammu and Kashmir 
v. Triloki Nath  Koshla, (1974)1 S. С. 
J.366: (1974)1  S.C.C.19: СА. I. R.1974 
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$.C.1; A.K.B.Nambiar v. The State of 
Kerala, (1979) Lab.I.C.894; State of 
Mysore v. Narasing Rao, (1968)1 S.C.J. 
863: (1968)1 S.C.R.407: A.I.R.1968 
S.C.349; Ganga -Ram v. Union of India, 
(1970)2 S.C.J.584: (1970)3 S.C.R.481: 


A.I.R.1970 S.C.2178; Union of ' India 
v. Dr. (Mrs) S.B.Kohli, (1973)3 | S.C.C. 
592: (1973)  Lab.1.C.423:  A.I.R.1973 


S.C.811; Mervyn v. Collector, (1967)1 
9.6.7.574: (1966)3 S.C.R.600: A.I.R.1967 


$.C.52; Mohd. Suhjat Ali v. Union of 
India, (1975)1  S.C.R.449: — A.I.R.1974 
S.C.1631. 

` W.4.529/83:- Appeal under Clause 15 
of the Letters Patent against the order 
of Mr.Justice Mohan dated 10-3-1983 


and. made in the exercise of the Special 
Original Jurisdiction of the High Court 
in Writ. Petition  No.1896 of 1981» 
presented--under Article 226 of the 
Constitution of India, to issue a writ 
of declaration, declaring the proviso 
2 to Rule 19(2)(b) of the Tamil Nadu 
Water. Supply and Drainage Board, Service 
Regulation 1972 as ultra vires and , un- 
constitutional in so far as the peti- 
tioner is concerned. 


W. А. ‚575/83:- Appeal under Clase 15 of 
the Letters Patent against the Order 
of ‘Mr.Justice Padmanabhan, dated 
29-1-1983, and made in the exercise 
of ` the 
of the High Court 
presented to the 
Article 226 of 

India, ] | 
mandamus, 


in W.P.No. 1794/81 
High Court, under 
the Constitution 
the 


forbearing respondents. 


A 


Special Original  Jursidction, 


^ 


of. 
praying for issue of a writ of, 


from making any promotion to the post E 
of Executive Engineer in the Tamil Nadu | 


Water, and Drainage Board, ° 


Supply 


„Engineering ` Service without considering 


the çlaim of the petitioner, 


- S.Sundar for Aiyar and Dolia, for Apél- 


lant. 
V.Ramajagadeesan, for Respondents in 
W.A. No. 529/83. Е 


C. Chiünaswami, for Appellant in W.A.No. 


'575/83 ‘and for Respondents 2: to 4 іп 


W.A.No. 529/83. 
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The Judgment of the Court was delivered 
by 


Ramanujam, J.:- These two appeals have 
been filed against the judgments render- 
ed by Padmanabhan, J. in Writ Petition 
No.1794/81 and Mohan, J. in W.P.1896/81. 
The first writ appeal viz. W.A.No.529/83 
has been filed by respondents 4 to 7 
in the Writ Petition No.1896/81 and 
the second writ appeal viz. W.A.No.- 
575/83 has been filed by the 2nd respon- 
dent in the writ petition 1794 of 1981. 


2. The circumstances under which the 
above writ petitions came to be filed 
before this court agaisnt respondents 
1 and 2 therein representing the Tamil 
Nadu Water Supply and Drainage Board, 
hereinafter referred to as the "Board" 
for the issue of a writ of declaration 
declaring proviso 2 to Rule 19(2)(b) 
of the Tamil Nadu Water Supply and 
Drainage Board Service Rules as ultra 

vires and unconstitutional in so far 
as the petitioners are concerned are 
these: They posséss Diploma and Licens 
tiate in Sanitary Engineering and Civil 
Engineering of the Directorate of Tech- 
nical Education, Madras. There are two 
feeder categories from which promotion 
is made to the post of Assistant Ёхеси- 


„tive Engineers. One is the category 
of Assistant Engineers who are degree 
holders whereas junior engineers are 


diploma holders. The petitioners belong- 
ed to the latter category. Once the 


- persons are promoted as Assistant Execu- 


tive Engineers from the above two feeder 


categories, they got merged into one 
category namely, Assistant Executive 
Engineers. The responsibilities . and 


the nature of work as also the emolu- 
ments are the same and there is no 
differentiation thereafter. After the 
petitioners were promoted as Assistant 
Executive Engineers, a common seniority 
list was published оп. 24-4-1980, In 
that list, the writ netitionech were 


sufficiently seniors to be considered 


for promotion as Executive, Engineers. 
However, since the petitioners . were 
not promoted as Executive Engineers 
even though their juniors have been 
promoted, they made representations 
to the Board to the effect that they 


had to be promoted before their juniors 
are promoted but they were told that 
they could be considered for promotion 
only if they are of exceptional merit 
and ability as provided in the proviso 
to Regulation 19(2)(b) of the Board's 
Service Regulations, 1972, It is at 
this stage the petitioners have come 
before this court, seeking a declaration 
that the proviso to Regulation 19(2)(b) 
is invalid and for directing the respon- 
dents in the writ petitions to promote 
the petitioners ignoring the above 
alleged invalid provision in the Regu- 
lations. 


3. In the counter affidavit filed by 
the Board in both the writ petitions, 
it has been averred that the promotions 
to the post of Executive Engineers are 
governed by Regulation 19(2) and Regu- 
lation 23 of the Board's Service Regu- 
lations and since the petitioners are 
diploma holders they cannot be promoted 
unless they are of exceptional merit 
and ability and the Board after 
considering the petitioners' cases did 
not find them to be of persons of excep- 
tional merit and ability and as such 
they were not promoted, that such a 
Provision requiring diploma holders 
to be of exceptional merit and ability 
So as to enable them, to give promotions 
has not been introduced for the first 
time but has been in existence in the 
Public Health Engineerinp and Municipal 
Engineering Service from which the 
petitioners originally came and the 
Board's Regulations merely continue 
the same. According to the Board, Regu- 
lation No.19(2)(b) does not violate 
either Article 14 or Article 16 of the 
Constitution as contended by the writ 
petitioners. It is also pointed out 
by the Board that Regulation 23 pres- 
cribes the qualification and so long 
as the Board has got the power to 
prescribe the qualifications for the 
posts of Executive Engineers, neither 
Regulation 23 nor the proviso to Regu- 
lation 19(2)(b) could be successfully 
questioned, 


4. Padmanabhan, J. before whom Writ 
Petition No.1794/81 came up for disposal 
held that though the petitioner herein 
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was a diploma holder, once degree 
holders and diploma holders are appoint- 
ed as Assistant Executive Engineers 
and treated alike both. in respect’ of 
their duties as well as salary, no 
discrimination could be. made between 
the two categories with. reference to 
the subsequent promotion to the post 
of Executive Engineers and that since 
the proviso to | Regulation: 19(2)(b) 
discriminates the Assistant Executive 
Engineers who are diploma holders it 
has to be struck down. In that view 
the learned Judge allowed the 
petition and directed the Board to 
consider the claim of the petitioner 
in that writ petition for promotion 


‘as Executive Engineer on a par with. 


others without reference to the second 
proviso to Regulation 19(2)(b). Writ 
Petition No.1896 of 1981 came up for 
final disposal before Mohan, J. and 
the learned Judge has followed and 
applied the said decision of Padma- 
nabhan, J. rendered in Writ Petition 
No.1794/81. Thus the view taken by 
Padmanabhan, J. has been questioned 
in these writ appeals by the Board on 
the one hand and persons who are likely 
to be affected by giving effect to the 
order of Padmanabhan, J. on the other. 


5. To appreciate the contentions’ advan- 
ced by both sides, it is necessary to 
have an idea of the relevant Regula- 
tions. Section 73 of the Tamil Nadu 
Water Supply and Drainage Board Act, 
hereinafter referred to as the Act, 
1970 enables the Board to make Regula- 
tions with the previous approval of 
the State Government. In exercise of 
the power under section 73 the Board 
has made the Tamil Nadu Water Supply 
and Drainage Board Service Regulations, 
1972, hereinafter referred to as the 
Service Regulations with effect from 
14-4-1971. Regulation 5 constitutes 


five different services Tamil Nadu Water 


Supply and Drainage Board (1) General 
Service, (2) Engineering Service, (3) 
Engineering  Subordinate Service, (4) 
Subordinate Service and (5) Last Grade 
Service. We are concerned here with 
the Engineering Service and this 
consists of the following 9 categories 
viz. (1) Chief Engineer, (2) Superin- 
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tending Engineers, (3) Executive Engin- 
eers (including Deputy Engineers), (4) 
Assistant Water Analyst (8) Assistant 
Geologist and (9) Geological Assistant. 
Regulation 9(4) dedls with the promotion 
to the post of Executive Engineers and 
Superintending Engineers. It provides 
that the Chief Engineer of the Board 
shall prepare a list of all eligible 
candidates arranged in the order of 
seniority for consideration having 
regard to their efficiency-cum-seniority 
showing in the list their names, present 
designation, present pay, age, qualifi- 
cations and experience and forward the 
same to the Managing Director with their 
confidential reports, and the Managing 
Director after scrutinising the list 
and the confidential reports will make 
his recommendations to the Board for 
selection, and after selection by the 
Board, the Managing Director will issue 
necessary orders. Regulation 19(2) deals 
with the appointment to the various 
categories in the Board's Engineering 
Service. Promotion ‘to the posts of 
Executive Engineers is from Assistant 
sEngineers and promotion to the posts 
of Assistant Engineers is either by 
direct recruitment or by promotion from 
Junior Engineers or Supervisors. Regula- 
tion 19(2)(b) says that the posts of 
Chief Engineer, Superintending Engineers 
and Executive Engineers shall be 
selection posts and promotions to these 
posts shall be made on grounds of merit 
and ability, seniority being considered 
only where merit and ability are appro- 
ximately equal. However, there is a 
proviso to Regulatiofi 19(2)(b) which 
is to the following effect:- 


"Provided that an Assistant Engineer 
possessing the Upper Subordinate or 
Licentiate іп Civil’ Engineering 
Diploma of the College of Engineering, 
Guindy or of State Board of Technical 
Education and'Training, Madras, should 
not be eligible for promotion to the 
post of Executive Engineer’ unless 
he has shown exceptional merit in 
his work." 


It is the scope of the above proviso 
to Regulation 19(2)(b) which has now 
come up for consideration. Regulation 
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23 prescribes the requisite qualifica- 
tions for various categories of persons 
in the Board's Service. The qualifica- 
tions set out therein for the post of 
Executive Engineer are as follows:- 


(i) Must be an approved probationer 
in the service as Assistant Engineer; 


(ii) Must have fendered service as 
Assistant Engineer-for not less than 


(a) five .years if recruited by 


transfer; or 


and 

(iii) Must possess a degree in Engin- 
eering (Civil or Mechanical) of any 
University or Institution recognized 
by the University Grants Commission 
for the purpose of its grant; or 


A diploma in Civil or Mechanical 
` Engineering of the College of 
Engineering, Guindy ог Licentiate ' 


in Civil Engineering, Licentiate in 
Sanitary Engineering or Diploma in 


Civil Engineering of the State Board, 


of Technical Education and Training, 
Madras. : 


Provided іп the case of Diploma 
holders those with exceptional merit 
and ability alone shall be considered 
.for promotion." 


It is in the light of these Regulations, 
the rival contentions of the parties 
in this case have to be considered. 
According to the writ petitioners, 
though it is true that the petitioners 
‚аз diploma; holders меге originally 
appointed as Junior Engineers, and were 
later promoted as Assistant Executive 
Engineers, while degree holders were 
directly recruited as Assistant 
Engineers and then later on promoted 
as Assistant Executive Engineers, once 
they are appointed as Assistant Execu- 
tive Engineers and integrated into one 
category, no further distinction could 
be made as between degree holders and 
diploma holders in the matter of further 


promotion and any discrimination at 
that stage based on the educational 
qualifications ` will clearly offend 


Articles 14 and 16 of the Constitution. 


(b) six years if recruited direct; 


According to them as Assistant Executive 
Engineers, both the degree holders as 


‘well as diploma holders discharge the 


same functions and receive the same 
salary and there is absolutely no 
distinction between them. Therefore, 


for purposes of promotion there could 
not Бе any differentiation between the 
-degree holders and diploma holders 
taking into account the source from 
which their promotion was made. In 
support of their contention, the writ 
petitioners have strongly relied on 
the decision of the Supreme Court in 
ROSHAN LAL v. UNION OF INDIA, (1968)1 
$.C.J.746- (1968)1 S.C.R.185= A.I.R.967 
$.C.1889 and state that the decision 
of Padmanabhan, J. is quite in accord 
with the view expressed by the Supreme 
Court in the said case. 


6. On the other hand, on behalf of the 
appellants it is contended that for 
purposes of promotion the educational 
qualification is the relevant criterion 
and that even from among the members 
of the same service, promotion could 
be made taking into account the educa- 
tional qualifications possessed by them 
and that it cannot be said in all cases 
that once people from various sources 
are brought under one category no 
distinction could be made between degree 


holders and diploma holders. It 45 
further contended on behalf of the 
appellants, that similar rules for 


promotion to the posts of Executive 
Engineers were in existence even before 
the framing of the Regulations and that, 


therefore, the Regulations do not make 
any departure in the position that 
existed before the framing of the 


Regulations and hence the writ peti- 
tioners cannot have апу tenable 
grievance against the impugned Regula- 


"tions. In support of their contentions, 


reference has been made to the decision 
in STATE OF JAMMU AND KASHMIR v. TRILOKI 
NATH KOSHLA AND OTHERS, (1974)1 S.C.J. 
366= (1974)1 5.С.С.19= A.I.R.1974 S.C.1 
and A.K.B.NAMBIAR v. STATE OF KERALA, 
(1979) Lab.1.C.894. А 


7. The question of classification оп 
the basis of educational qualifications 
came to be considered. by the Supreme 
Court in STATE OF MYSORE v. NARASING 
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RAO, (1968)1 S.C.R.407: (1968)1 S.C.J. 
863= A.I.R.1968 S.C.349; GANGA ВАМ v.e” 


UNION OF INDIA, (1970)3 5.C.R.481: 
(1970)2 ‘S.C.J.584= A.I.R.1970 $.C.2178; 


THE | UNION OF INDIA v. DR (MRS) 
S.B.KOHLI, (1973)2  S.C.C.592- (1973) 
Lab.1.C.423-.- A.I.R.1973  S.C.811 and 


in all those cases the classification 
was upheld. In STATE OF MYSORE v. NARA- 
SING RAO, (1968)1  S.C.R.407: `` (1968)1 
$.C.J.863- . A.I.R.1968 S.C.349 the 
tracers doing equal work were classified 
into two grades having unequal pay, 
the basis of the classification being 
higher educational qualifications. In 
GANGA RAM'S CASE, (1970)3 S.C.R.481: 
(1970)2 S.C.J.584 the court held that 
it is open to the State to lay down 


conditions of efficiency and other 
qualifications for . securing best 
services for being eligible for 


promotion in its departments. In KOHLI'S 


CASE, (1973)3 5.С.С.592= (1973) 
Lab.I.C.423=  A,.I.R.1973 S.C.811 һе 
rule requiring that a Professor in 


Orthopaedics must have ‘a post-graduate 
degree in the particular  speciality 
was upheld on the ground that the 
classification made on the basis of 
such a requirement was ‘not without 
reference to the objectives sought to 
be achieved and there can be no question 
of discrimination. In that case the 
argument that a degree qualification 
was not the only criterion of suit- 
ability was rejected as strange. Then 
came the decision in STATE OF JAMMU 
AND KASHMIR v. TRILOKI NATH KHOSLA AND 
OTHERS, (1974)1 S.C.J.366=  A.I.R.1974 
S.C.1 wherein the Supreme Court affirmed 


the view taken in the above three cases 


and held that a classification - made 
on the basis of educational qualifica- 
tion was valid. In that case the Jammu 
and Kashmir Engineering (Gazetted) 
Service Recruitment Rules, 1970 classi- 
fied Assistant Engineers on the basis 
of educational qualifications for 
purpose of promotion as Executive 
Engineers. The question arose, whether 
such a classification was violative 
of Articles 14 and 16 of the Constitu- 
tion. The rules provided that only those 
Assistant Engineers who possessed a 
degree in Engineering shall be eligible 
for promotion as Executive Engineer 
thus rendering the diploma holders in 
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engineering who, are working as Assistant 
Engineers ineligible for promotion as 
Executive Engineers, The High Court 
took the view that the impugned rule 
restricting the promotion only to those 
Assistant Engineers who are diploma 
holders was violative of Articles 14 
and 16 of the Constitution and when 
the matter went before the Supreme 
Court, it was contended on behalf of 
the State that the employees can, in 
the matter of promotion, be classified 
into different -classes,'of promotion, 
' be classified into different classes 
on the basis of any intelligible differ- 
entia as for example, educational 
qualifications which has a nexus with 
the object of the classification, 
namely, officiency іп the post of 
promotion. The said contention was 
upheld by the Supreme Court. According 
to the Supreme Court though the persons 
appointed directly or by promotion were 
integrated into а common class of 
Assistant Engineers, they could, for 
purposes of promotion to the cadre of 
Executive Engineers be classified on 
the basis of educational qualifications, 
and that the rule providing that 
graduates shll be eligible for such’ 
promotion to the exclusion of diploma 
holders did not violate Articles 14 
and 16 of the Constitution, and that 
as such a classification is made with 
a view to achieve administrative effici- 
ency in the engineering service, the 
classification .is clearly correlated, 
to it, for, higher educational qualifi- 
cations are at least presumptive eviden- 
ce of a higher mental equipment and. 
the courts have always recognised educa- 
tional qualifications as a safe criteria 
for determining the validity of a clas- 
sification. The above decision clearly 
lays down that, fixation of an education- 
al qualification for purpose of promo- 
tion even if it is likely to affect 
some of the ‘persons in the feeder cate- 
gory who do not hàve that educational 
qualification will have to be held to 
be valid for the educational qualifica- 
tion is a relevant criterion for making 
a classification with a view to secure 
efficiency of service. 


'8. In ROSHAN LAL v. UNION OF INDIA, 
(1968)! S.C.R.185= (1968)1 S.C.J.746- 
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A.I.R.1967 S.C.1889 the Supreme Court 


considered a.question which is similar: 


to the one arising here. In that case 
the Railway Board issued a notification 


providing that 80% of the vacancies _ 


in Grade C would be filled up from the 
class of apprentice trainee examiners 
recruited on and after April 1, 1966 
and the remaining 20% from amongst the 
train examiners in Grade D. It also 
provided that the apprentice trainee 
examiners who are absorbed in Grade 
D before April 1, 1966 would be accom- 
modated in Grade C in the 802 of the 
vacancies reserved for them without 
undergoing any selection. Roshan lal 
Tandao who was a skilled artisan who 
was later selected and confirmed in 
Grade D as a train examiner challenged 
the said notification in so far as the 
notification gave a favourable treatment 
in regard to apprentice train examiners 
who had already been absorbed in Grade 
D. His case was that he along with other 
direct recruits formed one class in 
Grade D and according to the conditions 
of service applicable to them seniority 
was to be reckoned from the date of 
appointment as train examiners Grade 
D and promotion to Grade С.маѕ to be 
on the basis of the seniority cum suit- 
ability, irrespective of the source 
of recruitment and so long as he has 
been integrated with others in Grade 
D who came by direct recruitment no 
differentiation could be made as between 
him and the direct recruits in the 
matter of promotion to Grade С, The 
said Constitutional objection was upheld 
by the Supreme Court with these obser- 
vations: ү 


"At the time when the petitioner and 
the direct recruits were appointed 
to 'Grade D there was one class in 
Grade D formed of direct recruits 
and the promotees from the grade of 
artisans. The recruits from both the 
sources to Grade D were integrated 
into one class and no discrimination 
could thereafter be made in favour 
of recruits from one source as against 


the recruits from the other source’ 


in the matter of promotion to 'Grade 
C. To put differently, once the direct 
recruits and promotees are absorbed 


in one cadre, they form one class 
and they cannot be discriminated for 
the purpose of further promotion to 
the higher grade С, In the present 
case, it is not disputed on behalf 
of the first respondent that before 
the impugned notification was issued 
there was only one rule of promotion 
for both the departmental promotees 
and the direct recruits and that rule 
was  seniority-cum-suitability, and 
there was no rule of promotion separa- 
tely made for application to the 
direct recruits. As a consequence 
of the impugned notification a discri- 
minatory treatment is made in favour 


of the existing Apprentice Train 
Examiners who have already been 
absorbed in Grade D by March 31, 1966, 
because the notification provides 


that this group of Apprentice Train 
Examiners should first be accommodated 
en bloc in grade C upto 80 per cent 
of vacancies reserved for them without 
undergoing any selection. As regards 
the 20 per cent of the vacancies made 
available for .the category of Train 
Examiners to which the petitioner 
"belongs the basis of recruitment was 
selection on merit and the previous 
test .of seniority-cum-suitability 
was abandoned. In our opinion, the 
present case falls within the princi- 
ple of the recent decision of this 
court in Mervyn v. Collector, (1966)3 
S.C.R.600- (1967)1 S.C.J.574= А.Т.К. 
1967 S.C.52. 


From the above, observations it -will 
be clear that in the matter of promo- 
tional opportunities to Grade C no 
discrimination could be made between 
promotees and direct recruits by refer- 
ence to the source from which they were 
drawn, and no favourite treatment could 
be given to the direct recruits in Grade 
D as against promotees to Grade D. Thus 
Roshan Lal's Case, (1968)1 S.C.J.746: 
(1968)1 S.C.R.185 lays down that direct 
recruits and promoties lost their birth- 
marks on fution into a common stream 
of service and they cannot therefore 


be treated differently by reference 
to the consideration that they were 
recruited from different sources an^ 


that once they are integrated into. 


a“ 
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common class to make them equals, by 
making a classification cannot make 
them unequal again. The view taken in 
Roshna Lal's Case, (1968)1 §.C.J.746 
has been reiterated in MOHD SHUJAR ALI 
A.I,R.1974 S.C.1631. In that case the 
Supreme Court after considering its 
earlier decisions observed: 


"Now, there are three decisions of 
this court where educational qualifi- 
cations have been recognised as 
forming a valid basis for classifica- 
tion. In State of Mysore v. Narasing 
Rao, (1968)1 S.C.J.863= (1968)1 
S.C.R.407= A.I.R.1968 S.C.349= (1968) 
Lab.I.C.360 this court held that 
higher educational qualifications 
such as success in SSLC examination 
are relevant considerations for 


fixation of higher pay scale for. 


tracers who have passed the SSLC 
examination and the classification 
of two grades of tracers in Mysore 
State one for matriculate tracers 
with higher pay scale and the other 
for non-matriculate tracers with lower 
‘pay scale, cannot be said to be 
violative: of Article 14 or 16. So 
also in Union of India v. Dr. (Mrs) 
S.B.Kohli, (1974)2 S.C.J.250= (1973)3 
S,C,R.117- (1973)3 5.С.С„592= 
A.I.R.1973 S.C.8ll= (1973) Lab.I.C.423 
са Central Health Service Rule 
requiring that a Professor in Ortho- 
paedics must have a post graduate 
degree in particular speciality was 
upheld on the ground that the classi- 
fication made on the basis of such 
a requirement was not ‘without refer- 
ence to the objectives sought to be 
achieved. and there can be no question 
of discrimination." ' A very similar 
question arose in Triloki Nath Kasha's 
(Cases (1974)1 8.С.7.366= (1974)1 
S.C.C.19-  A.I.R.1974 5.С.1= (1974) 
Lab.I.C.1 where a rule which provided 
that only degree holders in the cadre 
of Assistant Engineers shall be 
entitled to be considered for promo- 
tion in the next higher cadre of 
Executive Engineers and diploma 
holders shall not be eligible for 
such promotion was challenged аз 
violative of the equal opportunity 
elanee. The Conrt renelled the chal- 


lenge holding that "'though persons 
appointed directly and by promotion 
were integrated into a common class 
of Assistant Engineers, they could, 
for the purposes of promotion to the 
cadre of Executive Engineers, Ъе: 
classified on the basis of educational 
qualifications’ and ‘the rule provid- 
ing that graduates shall be eligible 
for such promótion to the exclusion 
of diploma holderS' was not obnoxious 
to the fundamental guarantee of 
equality and equal opportunity. But 
from these decisions it cannot be 
laid down as an invariable rule that 
whenever any classification is made 
on the basis of variant educational 
qualifications, such , classification 
must be held to be valid, irrespective 
of the nature and purpose of the 
classification or the quality and 
extent of the differences іп the 
educational qualifications, It must 
be remembered that ‘life has relations 
not capable always of division into. 
inflexible compartments! The moulds 
expand and shrink. The test of reason- 
able classification has to be applied 
in each case on its peculiar facts 
and circumstances, It may be perfectly 
legitimate for the administration 
to say that having regard to the 
nature of the functions and .duties 
attached to the post, for the purpose 
of achieving efficiency in public 
service, only degree holders in 
engineering shall be eligible for 
promotion and not diploma or certifi- 
cate holders. That is what happened 
in Triloki Nath Kosha's.Case, (1974)1 
$,0.J.366- (1974)1 S.C.C.19= А„Т.К. 
1974 S.C.l= (1974) Lab.I.C.1 and a 
somewhat similar position also 
obtained in S.B.Kohli's Case, (1974)2 
S.C.J.250= (1973)3 S.C.R.117- (1973)3 
S.C.C.592= A.I.R.1973 S.C.811: (1973)1 
Lab.I.C.423. But where graduates and 
non-graduates are both regarded as 
fit and, therefore eligible for promo- 
tion, it is difficult to see now, 
consistently with the claim for equal 
opportunity, any differentiation can 
be made between them by laying down 
a quota of promotion for each and 
giving preferential treatment to 
graduates over non-graduates in the 
matter of fixation of such . auota. 


1] 
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The result of fixation of quota of 
promotion for each of the two cate- 
gories of Supervisors would be that 
when a vacancy arises in the post 
of Assistant Engineer, which, accord- 
ing to the quota is reserved for grad- 
uate Supervisors, а  non-graduate 
Supervisor cannot be promoted to that 
vacancy, even if he is ‘senior to all 


other graduate Supervisors and more. 


suitable than they. His opportunity 
for promotion would be limited only 
to vacàncies available for non-grad- 
uate Supervisors. That would clearly 
amount to denial of equal opportunity 
to him. When there is а vacancy 
ear-marked for graduate Supervisor, 
a non-graduate Supervisor would be 
entitled to ask: 'I am senior to the 
graduate Supervisor who is intended 
to be promoted. I am more suitable 
than he is. It is no doubt true that 
I am a non-graduate, but my not being 


'a graduate has not been branded as 


a disqualification. 
fit for promotion and, like the gradu- 
ate Supervisor, I am equally eligible 
for being promoted. My technical 
equipment supplemented by experience 
is considered adequate for discharging 
the functions of Assistant Engineer. 
Then why I am being denied the oppor- 
tunity for promotion and the graduate 
Supervisor is preferred?' There’ can 
be no satisfactory answer to this 
question, It must be remembered that 
many of these non-graduate Supervisors 
misht not have been able to obtain 

egree in engineering becasue they 
came from poorer families and did 
not have the financial resources to 
pursue degree course in engineering 
and not because they lacked the neces- 


sary capacity and intelligence. 
'Chilly penury' might have 'repressed 
their noble rage’. It is of the 


essence. of equal opportunity for such 
persons with humble and depressing 
backgrounds that they should have 
opportunity, through experience or 
self-study, to level up with their 
more fortunate colleagues who, by 
reason of favourable circumstances, 
could obtain the benefit of higher 
education, and if they prove them- 
selves fit and more suitable than 


I am regarded 


others, why should they be denied 
an opportunity to be promoted in a 
vacancy on the ground that that vacan- 
cy belongs to Supervisors possessing 
higher educational qualifications. 
As pointed out by Krishna Iyer, J. 
in Triloki Nath Kasha's Case, (1974)1 

$.C.J.366- (1974)1 S.C.C.19- А.Т.К 
1974 S.C.l= (1974) Lab.I.C.l ‘the 
soul of Article 16 is the promotion 
of the common man's capabilities, 
overpowering environmental adver- 
sities and opening up full opportuni- 
ties to develop in official life 
without succumbing to the sophistic 


. argument of the elite that talent 


is the privilege of the few and they 
must rule'. To permit discrimination 
based on educational attainments not 
obligated by the nature of the duties 
of the higher post is to stifle the 
Social thrust of the equality clause. 
A rule of promotion which, while 
conceding that  non-graduate  Super- 
visors are also fit to be promoted 
as Assistant Engineers, reserves a 
higher quota of vacancies for promo- 
tion for graduate Supervisors as 
against non-graduate Supervisors would 
clearly be calculated to destroy the 
guarantee of equal opportunity, But 
even so, we do not think we can be 
persuaded to strike down the Andhra 
Pradesh Rules in so far as they make 
differentiation between graduate and 
non-graduate Supervisors. This differ- 
entiation is not something brought 
about for the first time by the Andhra 
Pradesh Rules. It has always been 
there in the Engineering Services 
of the Hyderabad and the Andhra 
Pradesh States. The graduate Super- 
visors have always been treated as 
a distinct and separate class from 
non-graduate Supervisors both under 
the Hyderabad Rules as well as the 
Andhra Rules and they have never been 
integrated into one class. Under the 
Hyderabad Rules, the pay scale ot 
graduate Supervisors, was Rs.176-300, 
while that of non-graduate Supervisors 
was Кѕ.140-300, and similarly under 
the Andhra Rules the pay scale of 
non-graduate Supervisors was 
Rs.100-250, but graduate Supervisors 
were started in this pay scale at 
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the rate of Rs.150/- so that their 


pay was Rs,150-250. Graduate Super- 


visors and non-graduate Supervisors 
were also treated differently for 
the purpose of promotion under both 
sets of Rules. In fact, under the 
Andhra Rules a different nomenclature 
of Junior Engineers was given to 
graduate Supervisors, The same differ- 
entiation into two classes also 
persisted in the reorganised State 
of Andhra Pradesh. The pay scale of 
Junior Engineers was always different 
from that of non-graduate Supervisors 
and for the purpose of promotion, 


the two categories of. Supervisors 
were kept distinct and apart under 
the Andhra Rules even after the 


appointed day. The 
list of Supervisors 
by the Government of India also 
consisted of two parts, опе part 
relating to Junior Engineers and the 
other part relating to non-graduate 
Supervisors, The two categories of 
Supervisors were thus never fused 
into one class and no question of 
unconstitutional discrimination could 
arise by reason of differential treat- 
ment being given to them, Contention 
E cannot, therefore, prevail and must 
be rejected." 


common gradation 
finally approved 


We are of the View that the facts of 
this case attract the decisions of the 
Supreme Court in ROSHANLAL'S CASE, 
(1968)1 S.C.R.185- (1968)1 5S.C.J.746= 
(1975)1 S.C.R.449- A.I.R.1974 S.C.1631. 
The other judgments of the Supreme Court 
which have been relied on by the learned 
counsel for the  appellants merely 
related to fixation of an educational 
qualification for the promotional post, 
-and that was challenged on the ground 
that it is likely to result in a classi- 
fication of two categories, one having 
a higher educational qualification and 
the other having a lower educational 
qualification, That contention was 
rejected and the fixation of educational 
qualification was upheld on the ground 
that it had a nexus with the object 
sought to be achieved and that educa- 
tional qualification is always a rele- 
vant criterion for making a classifica- 
\tion. But that principle will not apply 
ito the facts of this case where there 
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is no fixation of an educational quali- 
fication as such. Here according to 
Regulation 19(2)(b) and Regulation 23 
both degree holders and diploma holders 
are entitled to be considered for promo- 
tion, But so far as diploma holders 
are concerned, they must be of excep- 
tional merit and ability. Such a requi- 
rement cannot be said to be an educa- 
tional qualification. When the main 
part of the said Regulations proceed 
on the basis that both degree holders 
and diploma holders are qualified to 
be considered for promotion as Executive 
Engineers, the proviso says that diploma 
holders cannot be promoted as Executive 
Engineers unless they are of exceptional 
merit and ability. Thus according to 
the said Regulations while degree 
holders can be promoted on the basis 
of merit and ability seniority being 
equal, diploma holders can be promoted 
only if they had shown exceptional merit 
and ability. Apart from the fact that 
there are no indications as‘ to how 
exceptional merit and ability of a 
candidate could be gauged or assessed, 
the fact remains that after ‘having 
considered them under the main рагі 
of the Regulations to be equals for 
the purpose of promotion, the proviso 
in so far as it imposes a further 
condition that the diploma holders 
should’ be of exceptional merit and 
ability makes them unequals. As already 
stated Regulation 19(2)(b) says that 
the posts of Executive Engineers shall 
be selection posts and promotion to 
those posts shall be made on grounds 
of merit and ability, seniority being 
considered only if merit and ability 
are approximately equal. Regulation 
23 says that for a person to be promoted 
as an Executive Engineer, he must have 
the following qualifications: 


(i) Must be an approved probationer 
in the service as Assistant Engineer; 
(ii) Must have rendered service as 
Assistant Engineer for not less than 
(a) five years if recruited by 
transfor; or 

(b) six years if recruited direct; 
and 

(iii) Must possess a degree in Engin- 
eering (Civil and Mechanical) of any 
University or Institution recognised 


I] Arokia Doss у, Athmaram 


(Ватапијат, J.) 


by the University Grants Commission 
for the purpose of its grant; or 


A diploma in Civil or Mechanical 
Engineering of the College of Engin- 

' eering, Licentiate in Sanitary Engin- 
eering or Diploma in Civil Engineering 
of the State Board of Technical Educa- 
tion and Training, Madras. 


Provided in the case of Diploma 
holders those with exceptional merit 
and ability alone shall be considered 
for promotion." 


Thus ‘a diploma in civil engineering 
is also treated as a sufficient qualifi- 
cation for promotion as Executive Engin- 
eer. Thus the main part of the Regula- 
tion 23 treaty degree holders as well 
as diploma holders alike in the matter 
of promotion. However, the proviso to 
Regulation 23 says that in the case 
of diploma holders those with ехсер- 
tional merit and ability alone shall 
be considered for promotion, In this 
connection, a reference to Regulation 
9(4) will be apposite. That rule says 
that for purposes of promotion to the 
posts of Executive Engineers, a list 
of all eligible candidates arranged 
in the order of seniority having regard 
to their efficiency-cum-seniority 
showing the names of persons, present 
designation, present pay, age, qualifi- 
cations and experience shall be prepared 
and forwarded for the approval of the 
Board. Thus this provision shows that 
once the degree holders who are Assis- 
tant Engineers and. diploma holders who 
are Junior Engineers were recruited 
as Assistant Executive Engineers, the 
former by direct recruitment and the 
-latter by promotion, they are integrated 
into one service having a common senior- 
ity list prepared for purposes of 
further promotion as Executive Engin- 
еегѕ. As already stated, the main Regu- 
lation 19(2)(b) and Regulation 23 having 


treated all assistant Executive 
Engineers whether they are diploma 
holders or degree holders alike and 


having given them the chance for promo- 
tion by assuring them that there will 
be a selection to the posts of Executive 
Engineers, having regard to merit and 
ability, the diploma holders alone 
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cannot be segregated and a further 
condition imposed on them that they 


should possess exceptional merit and 
ability for the purpose of getting 
promotion as Executive Engineers. Thus, 
the main part of the regulation treats} 
all Assistant Executive Engineers] 
whether they are degree holders or} 
diploma holders as equals in the matter] 
of promotion, the proviso makes them}. 
unequal and such a classification is! 
not with reference to any educational! 
qualification, As already stated, af 
degree in Engineering and a diploma} 
in Engineering are both treated as 
sufficient qualification for the post 
of Executive Engineer. It is only with} 
reference to merit a distinction is} 
made between degree holders and diploma} 
holders; the degree holders have toj 
merely exhibit merit and ability while} 
the diploma holders have to exhibit] 


exceptional merit and ability. This} 
classification which is not based оп] 
educational qualification clearly! 


offends Articles 14 and 16 for bothj 
the degree holders and diploma holders | 
have been integrated into one service| 
of Assistant Executive Engineers having | 
a common seniority list and no distin-| 
ction should be made except in thej 
matter of educational qualification ! 
and here the distinction has been пайе 
which is clearly discriminatory. 


In this view of the matter, we are 
inclined to agree with the view taken 
by Padmanabhan, J. The writ, appeals 
therefore fail and are dismissed, There 
will, however, be no order as to costs. 


RS. ! 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- 5.Моһап and T.Sathiadev, JJ. 


#W.A.No.44 of 1981 against W.P.No.4186 
of 1977. 12th March, 1984. 


The Managing Director, The Food Corpora- 
tion of India, 16-20, Barakhamba Lane, 


New Delhi. 110 001 "Appellant* 
Ve 
O.M.Natarajan and others Respondents. 


(A) Central Civil Services (Pension) 
Rules (1972), Rule 9 and Food Corpora- 
tion of India (Staff) Regulations, 
Regulations 31 and 32 and Food Corpora- 
tion Act (XXXVII of 1964), section 12-A 
(4)(b) - Scope and applicability, 
India 


(B) Constitution of (1950), 


Article 226. 


The first respondent originally an 
employee of the Government of India 
in the Food Department became the Deputy 
Manager of the Food Corporation of 
India. He retired from service on super- 
annuation on lith May, 1975. Just prior 
to his retirement, a memorandum of 
charges dated 2nd December, 1974, was 
issued to him stating that while he 
was functioning as Senior Assistant 
Manager he had put up false and mislead- 
ing notes and caused seven road movement 
orders to be passed by the Deputy Zonal 
Manager resulting in loss to the Corpo- 
ration and the Government ‘of India, 
and that by this, he had contravened 
Regulation 31 and 32 of the Food Corpo- 
ration of India (Staff) Regulations. 
After a series of correspondence .the 
Food Corporation wrote to the first 
respondent calling upon him -to partici- 
. pate in the enquiry to be held against 
him. Thereupon the first respondent 
filed a writ petition to quash a memo 
calling upon him to participate in the 


enquiry. The writ petition was allowed. 


The learned Judge held that the opting 
by the employee to be governed by the 
Central . Governmént Pension Rules would 
relate only to benefits and would not 
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extend to disadvantages like continuance 
of disciplinary proceedings beyond 
retirement, etc. On appeal, by the Food 
Corporation, 


Held:- А careful reading of section 
12-А (4)(b) of the Food Corporation 
Act clearly shows that it is open to 
an employee of the Food Corporation 
to exercise his option with reference 
to the following (1) Leave (2) Provident 
fund (3) retirement and (4) other 
terminal benefits. Thereafter it is 
not open to him to say because it is 
disadvantageous to him he revokes his 
option. It was in this background the 


first respondent exercised his option. 


A careful reading of this section merely 
shows that the option decides the 
benefits which have been catelogued 
will be available to the person opting 
in accordance with the rules and orders 
of the Central Government as amended 
from time to time, These benefits are 
found in Chapter V, rules 35 to 41 of 
the Central Services Pension Rules. 
If there is any amendment to these 
rules, these amendments will undoubtedly 
apply to such person. [Para.5] 


Inasmuch as neither section 12-A (4)(b) 
nor the option exercised by the first 
respondent on 1-3-1974 has anywhere 
stated pro tanto the Pension Rules will 
apply, it is impossible for the Corpora- 
tion to rely upon rule 9, This is 

because, inasmuch as the Food Corpora- 
tion of India State Regulations do not 
provide for continuance of a discipli- 
nary proceedings after the retirement 
of an employee, to confer such a power 
as claimed under rule 9 of the Pension 
Rules, there must be an express state- 
ment. This cannot arise by way of 
implication because such an implication 
is not even stated anywhere either in 
the Food Corporation of India Act or 
under the Staff Regulations or even 
in the option. This will be reading 
something into the Staff Regulations 
for which no express provision was ever 
made. Of course, if section 12-A (4)(b) 
had stated that once an option is 
exercised, all the rules ‘mutatis mutan- 
dis' would apply to the Corporation 
employees, then perhaps there is some- 
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thing to be said in favour of the Corpo- 
ration, But no such thing arises in 
this case. Besides the first respondent 
who was originally serving in the Food 
Department became an employee of the 
Corporation. Therefore, in so far as 
rule 9 contemplates enquiry against 
a Government servant unless there is 
a specific reference of such rule being 
made applicable to the employees of 
the Corporation, it is impossible to 
confer such a power on the Corporation. 
(Para. 5] 


Appeal under Clause 15 of the Letters 
Patent against the Order of Mr. Justice 
Padmanabhan, dated 22-7-1980 and made 
in the exercise of the Special Original 
Jurisdiction of the High Court in Writ 
Petition No.4186 of 1977 presented under 
.Article 226 of. the Constitution of India 
to issue a writ of certiorari calling 
‘for the records relating to charge Memo. 
No,1V/10-/74. Vigilance dated 2-12-1974 
issued by the ist respondent/appellant 
herein and quash the same. 


S,Ramalingam, for Appellant. 


G. Ramaswamy for M.Ganapathy and 
R.Mahesh, for Respondent No.1 
O.R. Abdul Kalam, Additional Central 


Government Standing Counsel, for Respon- 
dents 3 and 4. 


The Judgment of the Court was delivered 
by : 


Mohan, J.:- The, short facts loading 
to the writ appeal filed by the Food 
Corporation of India are as follows. 
The lst respondent before us was the 
Deputy: Manager of the Food Corporation 
of India (hereinafter called the 
Corporation).  He' was originally an 
employee of the Government of India 
in the Food Department. After the 
enactment of the Food Corporation of 
India Act, the employees who were work- 
ing in the Food Department of the 
Government of India were transferred 
to the Corporation. Accordingly, the 
lst respondent was also transferred 
to the Corporation. On 16-5-1974 he 


was posted. as the Deputy Manager (Ship- 
ping) in the Office of the Joint Manager 
(PO) of the Corporation. He retired 
from service on superannuation on llth 
May, 1975. 


2. Just prior to the retirement of the 
lst respondent, a memorandum of charge 
dated 2nd December, 1974 was issued 
to the lst respondent by the Managing 
Director of the Corporation. The said 
memo stated that while the lst respon- 
dent was functioning as Senior Assistant 
Manager had put up false and misleading 
notes and caused seven road movement 
orders to be passed by the Deputy Zonal 
Manager resulting in 1055 ^to the 
Corporation and the Government of India. 
By this, he had contravened Regulations 
31 and 32 of the Food Corporation of 
India (Staff) Regulations. The memo 
further stated that it was proposed 
to hold an enquiry against him as 
provided for under Regulation 58. It 
was only after this the ist respondent 
was retired on 11-5-1975 as aforesaid. 
On 5th July, 1975, a memorandum was 
issued to the lst respondent informing 
him that one J.S.Arora, Senior Regional 
Manager of the Corporation and опе 
A.Viswanathan, Inspector, Special Police 
Establishment to present the case of 
the Corporation against the Ist 
respondent before the Inquiring 
Authority. The lst respondent thereupon 
on 24-7-1975 wrote a letter objecting 
to the conduct of the enquiry on the 
ground that inasmuch as he had retired 
from the service of the Corporation 
by superannuation, he ceased to be an 
employee of the Corporation and conse- 
quently no enquiry could be held against 
him. The first respondent further sent 
various letters to the appellant object- 
ing to the proposed enquiry. Finally, 
a memo dated 9th’ September, 1977 was 
received from the Corporation stating 
that as the lst respondent had not made 
any valid ground for dropping the 
enquiry, he was called upon to partici- 
pate in the enquiry. It was in those 
circumstances the lst respondent filed 
a writ petition for the issue of 
certiorari to quash the memo dated 2nd 
December, 1974, issued by the appellant. 
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It was contended on behalf of the 
Corporation that the lst respondent 
having exercised the option to be 
governed by the pension rules with 


regard to (1) Leave (2) Provident Fund 
(3) Retirement and (4) other terminal 
benefits in accordance with the rules 
and orders of the Central Government, 
as amended from time to time, he is 
liable to be proceeded against under 
Rule 9 of the Central Civil Service 
(Pension) Rules, 1972, The learned 
single Judge, Padmanabhan, J. was of 
the view that by this option it only 
meant the benefits available to the 
‚ employees of the Corporation and not 
the disadvantages, like the continuance 
of the disciplinary proceedings beyofid 
retirement. The further ground which 
prevailed with the learned single Judge 
was it was not the President of India 
who had taken the action, Lastly it 
was held that inasmuch as the first 
` respondent had been allowed to retire 
on 11-5-1975' without any reservation 
for continuing the enquiry against him, 
the order could not be supported. For 
all these reasons, he made the rule 
absolute and allowed the writ petition. 
It is against this, the present appeal 
has been preferred by the Managing 
Director of the Corporation, 
3. ІЫ is urged by Mr.S.Ramalingan, 
learned counsel for the appellant that 
the learned single Judge had erred in 
construing the option given by the lst 
respondent on 1-3-1974, inasmuch as 
the lst respondent had understood the 
scope of the „option, because he clearly 
states ‘having understood the compara- 
tive advantages and disadyantages of 
the leave, provident fund, retirement 
and other terminal benefits, admissible 
to the employees under the Central 
Government and the F.C.I. . .' There- 
fore, where he clearly understood the 
. disadvantages as well, he cannot say 
that Rule 9 of the Cental Civil Services 
(Pension) Rules, will not apply. That 
rule clearly clothes the authority 
concerned to continue the disciplinary 
proceedings albeit the retirement of 
:an employee. The question of the Presi- 
dent of India taking action does not 
arise at this stage. That will arise 
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only after the completion of the enquiry 

which stage has not yet reached. Lastly 

it is submitted that merely because 

the lst respondent was allowed to retire 

on 11-5-1975 that does not mean the 

enquiry against him under the Pension 

Rules is liable to be terminated. It: 
is not that the Corporation is taking 

action for dismissal, removal or 

reduction in etc. but only taking action - 
with regard to pension which certainly 

is well available under Rule 9 of the 

Central Civil Services (Pension) Rules. 


4. In opposing this submission, 
Mr.G.Ramaswami, learned counsel for 
the 150 respondent urges first and 


foremost that the Food Corporation of 
India (Staff) Regulations do not provide 
for a similar rule as- Rule 9 of the 
Central Civil Services (Pension) Rules. 
When section 12-A (4)(b) of the Food 
Corporation of India Act specifically 
provides for exercise of an option, 
it merely means the option is exercised 
so as to get these benefits like leave, 
provident fund, retirement and other 
terminal benefits. By that option, rule 
9 of the Central Civil Services 
(Pension) Rules does not get attracted. 
Therefore, where such a rule.as rule 
9 was not provided for in the Staff 
Regulations, it is impossible to 
conceive that this rule мі11 get 
incorporated by reason of the option. 
This is because if that were the 
position, the Ist respondent would not 
have opted at all and put himself to 
a detriment. Besides, as rightly held 
by the learned single Judge, it is only 
the benefits available under the Pension 
Rules that were opted for and not the 
continuation of the disciplinary 
proceedings. In any event, inasmuch 
as without any reservation or qualifi- 
cation the first respondent was retired 
on 11-5-1975 no proceeding could be 
continued under Rule'9, unless it has 
been so specifically stated. 


5. In order to appreciate the respective 
contentions of the parties, we have 
got to provide a little legal backdrop. 
One thing that is striking in this case, 
as, rightly contended by Mr,G.Ramaswamy,. 
that the Food Corporation of India Staff 
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Regulations do not provide for contin- 
uance of a disciplinary proceeding after 
the retirement of an employee of the 
Corporation, It is in this connection 
the question arises how are the terminal 
benefits to be worked out. For this, 
the , answer is found in section 12-A 


(4)(b) of the Food Corporation Act. 
It reads:- ` 
"Every Officer or other employee 


transferred by an order made under 
sub-section (1) shall, within six 
months from the date of transfer, 
exercise his option in writing to 
be governed by the leave, provident 
fund, retirement or other terminal 
benefits admissible to employees of 
the Central Government in accordance 
with the rules and orders of the 
Central Government as amended from 
time to time or the leave, provident 
fund or other terminal benefits 
admissible to the employees of the 
Corporation under this Act, and such 
option once exercised shall be final." 


A careful reading of that - section 
clearly shows that it is open to an 
employee of the Corporation to exercise 
his option with reference to the follow- 
ing (1) Leave (2) Provident Fund (3) 
retirement and (4) other terminal 
benefits. Once such an option is 
exercised that becomes final. There- 
after, it is not open to him to say 
because it is disadvantages to him, 
he revokes his option. It was in this 
background that the first respondent 
exercised his option on 1-3-1974 to 
the following effect: 


"Having understood the comparative 
advantages and disadvantages of the 
leave, provident fund, retirement 
and other terminal benefits, admis- 
sible to the employees under the 
Central Government and the FCI, I 
opt to be governed by (i) leave, 
provident fund, retirement and other 
terminal benefits admissible to the 
employees of the Central Government, 
in accordance with the rules and 
orders of the Central Government, 
as amended from time to time", 


A careful reading of this option merely 
shows that the option decides the 
benefits which we have catelogued will 
be available to the first respondent 
in accordance with the rules and orders 
of the Central Government, as amended 
from time to time. These benefits are 
found in Chapter V, Rules 35 to 41 of 
the Central Civil Services Pension 
Rules. Therefore, if there is any amend- 
ment to those rules, those amendments 
will undoubtedly apply to the first 
respondent as well. It is in this back- 
ground we have got to see whether there 
is any scope for applying rule 9 of 
the Central Civil Services Pension 
Rules. That rule reads:- 


"9. Right of President to withhold 
or withdraw pension. (1) The President 
reserves to himself the right of 
with-holding or with-drawing a pension 
or part thereof, whether permanently 
or for a specified period, and of 
ordering recovery from a pension of 
the whole or part of any pecuniary 
loss caused to the government, if, 
in any departmental ог judicial 
proceedings, the pensioner is found 
guilty or grave misconduct or negli- 
'gence during the period of his service 
including service rendered upon re- 
employment after retirement: 


Provided that the Union Public Service 
Commission shall be consulted before 
'any final orders are passed: 


Provided further that where a part 
of pension is withheld or withdrawn, 
the amount of such pension shall not 
be reduced below the amount of rupees 
sixty per mensem. 


(2)(a). The departmental proceedings 
referred to in sub-rule (1) if insti- 
tuted while the government servant 
was in‘ service whether before his 
retirement or during his re-employ- 
ment, shall, after the final retire- 
ment of the government servant, be 
deemed to be proceedings under this 
rule and shall Бе continued and 
concluded by the authority by which 
they were commenced in the same manner 
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as if the government servant had 
continued in service: 


Provided that where the departmental 
proceedings are instituted by an 
authority subordinate to the Presid- 
ent, that authority shall submit a 
report recording its findings to the 
President. 


(b) soos sase" 


We are of the view that inasmuch as 
neither section 12-A (4)(b) nor the 
option exercised by the first respondent 
on 1-3-1974 has anywhere stated pro 
tanto the Pension Rules will apply, 
it, is impossible for the Corporation 
to rely upon rule 9, This is because, 
as we have stated earlier, inasmuch 
as the Food Corporation of India Staff 
Regulations do not provide for contin- 
uance of a disciplinary proceeding after 
the retirement of an employee, to confer 
such a power as claimed under rule 9 
of the Pension Rules, there must be 
an express statement, This cannot arise 
by way of implication because such an 
implication is not even stated anywhere 
either in the Food Corporation of India 
Act or under the Staff Regulations or 
even in the option. This will be reading 
something into the Staff Regulations 
for which no express provision was ever 
made. Of course, if section 12-A (4)(b) 
had stated .that once an option is 
lexercised, all the rules ' mutatis mutan- 
dis' would apply to the Corporation 
employees, then perhaps there is some- 
thing to be said in favour of the 
Corporation. But no such thing arises 
in this case. Besides, we have already 
seen from the narration of facts that 
the first respondent who was originally 
a Central Government employee serving 
in the Food Department became an 
employee of the Corporation. Therefore, 
in so far as rule 9 contemplates enquiry 
against a government servant unless 
there is a specific reference of such 
a rule being made applicable to the 
employees of the Corporation, it is 
impossible to confer such a power on 
the Corporation. Therefore, though not 
for the reasons stated by the learned 
single Judge in the Judgment under 
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appeal, for different reasons, viz. 
as stated above, we confirm the order 
of the learned single Judge. Accord- 
ingly, we dismiss the appeal, There 
will be no order as to costs. 


R.S, Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE АТ 
MADRAS, 


and S.Swamikkannu, 


JJ. 
*A.S.No.399 of 1978. 9th August, 1984, 


The Union of India, Eastern Railway, by 
its General Maesger at Calcutta : 
Appellant* 


Ve 


Messrs.St.Jeseph Textiles, Karur by its 


Partner M.Kulandaisamy Respondent. 
Railways Act (IX of 1890), section 
77(2) - Railways - When entitled to 


protection under section 77(2). 


On the question whether the railway 
is entitled to protection under section 
77(2) of the Railways Act, in respect 
of loss of goods arising after the 
expiry of the period of seven days after 
termination of transit, 


Held:- It is not for the Court while 
interpreting a particular section to 
add words to a piece of legislation. 
When Parliament in its wisdom says 'the 
railway is not responsible in any case' 
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in section 77(2) of the Railways Act 
there is absolutely no scope to intro- 
duce the words 'shall not be responsible 
as a bailee'. If that were the intention 
of Parliament, nothing would have been 
easier for it than to use the words 
'as bailee'. No doubt it is a cardinal 
rule of construction that a sub-section 
alone cannot be read in isolation and 
the entire section must be read as a 
whole. Even then what appears from a 
reading of the entire section is that, 
sub-section (1) talks of liability 
within the period of 7 days after the 
termination of transit; undoubtedly 
such termination of transit includes 
free time allowed depending upon the 
situation. During that time the railways 
under sub-section (1) will be liable 
as a bailee, for loss, destruction, 
damage, deterioration and non-delivery. 
It ‘is that situation that is contem- 
plated under sub-section (1). As against 
this sub-section (2) talks of liability 
after the expiry of seven days after 
the termination of transit. Here again 
free time was allowed. Therefore the 
railway administration's responsibility 
not only as a bailee, but even other- 
wise, ceases by the operation of this 
sub-section. Therefore, it is a totally 
different contingency contemplated than 
what was conceived under sub-section 
(1). Read in'this way, there is absolu- 
tely no justification to import the 
word ‘as а bailee'; sub-section (2) 
is a part of section 77 itself, 
Sub-section (4) merely reiterates the 
entitlement of the railways to collect 
demurrage or wharfage as defined under 
clause (d) and clause (h) of section 
46-C. In other words, this talks of 
a situation where the goods are still 
available for removal. Removal of goods 
pre-supposes such availability. There- 
‘fore there is по  inter-connection 
between sub-section (4) and sub-section 
(2) to import the words as "'bailee' 
into sub-section (1). ГРага.18] 
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The Judgment of the Court was delivered 
by 


Mohan, J.:- Defendants 1 and 2, the 
Union of India, Eastern Railway by its 
General Manager at Calcutta and the 
Union of India, Southern Railway by 
its General Manager, Park Town, Madras 
are the appellants before us, 


2. The appeal arises out of 0.S.No.114 
of 75 on the file of the Sub Court 
Karur. The said suit was filed by the 
sole respondent herein for recovery 
of a sum of Rs.53,411.93. The averments 
in the plaint are as under:- The plain- 
tiff is a firm doing business in Texti- 
les at Karur. One Ganesh Chandra Das 
of Azim Ganj, West Bengal came to Karur. 
He selected handloom clothes worth about 
53,441.93 to be booked on plaintiff's: 
self pass to Azim Ganj City Railway 
Station. He sent the parcel Way Bill 
along with the demand draft for a sum 
of Rs,52,672.93 being the price of the 
goods supplied less railway freight 
of Rs.769/- to the State Bank of India 
at Jiaganj. It was undertaken to clear 
the demand draft by payment to the Bank 
and take:the parcel way Bill from the 
Bank. The plaintiff booked for carriage 
at Karur Railway Station on 11.6.73 
under parcel Way Bill 835434 dated 
11-6-73. The plaintiff sent the said 
way Bill and the demand draft to the 
State Bank of India at Jiaganj. The 
normal time for the goods to reach the 
destination would be not less than 
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‘thirty days. The State Bank of India 
delivered back the demand draft and 
the parcel Way Bill to the plaintiff 
on 12-9-73 for the reason that the 
payment was not forthcoming. Therefore 
on 12-09-73, the plaintiff addressed 
the Station Master, Azimganj requesting 
to re-book the goods to Karur. The 
plaintiff also enclosed the original 
parcel Way Bill endorsed in its favour 
along with General Forwarding Note duly 
signed to enable the Station Master 
to .re-book the goods to Karur. This 
letter was acknowledged by the Station 
Master, Azimganj on 18-9-73, He did 
not choose to send any reply. There- 
after the plaintiff sent an express 
reply paid telegram on 4-10-73. It was 
also followed by a letter of even date 
sent by registered post. To neither 
of these was. there any reply. A copy 
of it was sent by post to the Chief 
Commercial Superintendent, Eastern 
Railway Calcutta. In response to the 
above, the Station Master of Azimganj 
City alone sent a reply on 15-10-73 
stating that he had already sent a 
letter dated 27th September, 1973. 
Further the plaintiff's letter had been 
forwarded to the Divisional Commercial 
Superintendent, Eastern Railway Howrah, 
and Chief Commercial Superintendent, 
Eastern Railway, Calcutta and that he 
had not received any reply from the 
Officers. The matter would be disposed 
of as soon as the order was received 
from the Office. The plaintiff sent 
telegrams to the Chief Commercial 
Superintendent and the General Manager, 
Eastern Railway on 6-10-73, On 8-10-73, 
the plaintiff addressed a further letter 
by registered post to the Station 
Master, Azimganj, to the General 
Manager, Eastern Railway and the Chief 
Commercial Superintendent, Eastern Rail- 
way by way of reminders. On 8th October, 
1973 the plaintiff gave notices of claim 
for Rs.53,441.03 as is required under 
section 78 of the Indian Railways Act 
to the General Manager (Claims) Eastern 
Railway, Calcutta and the 
Manager (Claims) Southern Railway, 
Madras. In those notices, it was stated 
that the Railway administration is 
grossly negligent and  mis-condücted 
itself and was careless in handling 
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the goods and in not rebooking and deli- 
vering the goods back to the plaintiff. 
The notice was sent on 9.10.73 to the 
General Manager, Eastern Railway, 
Calcutta and General Manager, Southern 
Railway, Madras. The Chief Commercial 
Superintendent sent a letter dt. 7.11.73 
acknowledging the receipt. of copy of 
suit notice. By the letter dt, 31.10.73, 
the plaintiff desired the Divisional 
Superintendent, Eastern Railway, Howrah 
to return the parcel Way Bill, which 
had been sent to the Station Master, 
Azimganj, which according to the Station 
Master's letter had been forwarded to 
the former for action, To this also, 
there was no response. By reason of 
non-delivery of goods, the plaintiff 
has suffered damages and therefore the 


defendants are bound to pay 
Rs.53,441.93. Hence the suit. 
3. In the written statement and 


additionai written statement filed by 
the defendants, the stand taken is as 
follows:- It is denied that the plain- 
tiff is the owner of the goods. The 
particulars and the value of the goods , 
are denied. The parcel and the parcel 
way bill were carried with due care 
and caution. They reached Azimganj City 
Railway Station on 1.7.73 in good 
condition and were made available for 
delivery for more than seven days, no 
one turned up for taking delivery. On 
21.7.73, the parcels were taken delivery 
of by one.Sunil Dutta against the parcel 
way bill produced by him under clear 
signature on payment of all charges 
due to the Railway. About two months 
after the termination of transit i.e. 
on 12-9-73, a request is alleged to 
have been made to the Station Master 
of the destination for rebooking the 
parcels to Karur. The defendants are 
not liable in law for the alleged 
non-delivery of the suit parcels that 
occurred seven days after the termina~ 
tion of transit. In other words, they 
would be protected by section 7(2) of 
the Indian Railways Act. It is denied 
that there was any valid claim notices 


under section 78 B of the Indian 
Railways Act. Nor again was there a 
proper suit notice under section 80 


CPC. There was no negligence, misconduct 
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or carelessness on the part of the 
defendants or any one of its servants. 
The defendants are not liable in cases 
where fraud was practised by the 
consigner or the consignee or their 
agents. The suit is bad for non-joinder 
of the consignee. In any event, the 
suit claim is highly exaggerated. The 
delivery was effected in good. faith, 
The plaintiff is responsible for the 
acts of misconduct, carelessness and 
negligence. Even assuming that the Rail- 
way receipt on which the delivery was 
effected is to be treated as not a genu- 
ine one the railways are not liable 
and the loss occurred after seven days 
of the termination of transit of suit 
parcels at the destination. In the reply 
statement, it is stated that for the 
delivery of the goods even if it is 
on a forged receipt, so far as it was 
done without good faith, the railways 
would be responsible for the acts of 
misconduct. 


4e On these pleadings, the following 
nine issues originally were framed. 
Thereafter on 12.9.77 two other addi- 
tional issues were framed. They are 
as follows:- 


1. Whether the plaintiff has got right, 
title and interest in the suit property. 
2. Whether the plaintiff is a registered 
firm as per the provisions of the Indian 
Partnership Act. . 

3. Whether Ganesh Chandra Das placed 
orders for the suit goods and desired 
the goods to be booked to Azimganj as 
contended by the plaintiff. 

4, What is the-value of the goods. 

5. Whether there were valid notices 
under section 78 B of the Indian Rail- 
ways Act and section 80 C.P.C. 

6. Whether there was gross and culpable 
negligence on the part of the defendants 
in handling the goods. 

7. Whether the suit is.bad for-non-join- 
der of parties i.e. consignee? 

8. Whether the defendants are absolved 
of the liability under the Railways 
Act relating to the suit claim or any 
other claim. 

9. To what relief if any is the plain- 
tiff entitled? 


The following additional issues were 
framed on 12th September, 1977:- 


1. Whether the delivery pleaded by 
the defendants is true and in good 
faith. 

2. Whether the defendants are not 
laible under section 77(2) of Indian 
Railways Act. 


5. On issue No.2, it was answered that 
the plaintiff is a registered firm as 
per the provisions of the Indian 
Partnership Act. On issues 1 and 3 it 
was held that Ganesh Chandra Das placed 
orders for the suit goods and desired 
the suit goods to be booked to Azimganj 
City and that the plaintiff retained 
the title and ownership in the suit 
goods until the payment of price of 
the goods by Ganesh Chandra Das. He 
did not pay the price of the goods and 
in view of the circumstances plaintiff 
has got right, title and interest in 
the suit goods so as to enable the 
plaintiff to file the present suit. 
On issue No.4 it was held that there 
is sufficient and satisfactory evidence 
available showing that the value of 
the suit goods is Rs.53,441.93. On issue 
No.5, it was held that the notices under 
section 78 B of the Indian Railways 
Act and section 80-CPC have been issued 
and they are valid under law. Under 
issue No.7, it was held that the suit 
was not bad for non-joinder, On issues 
6, 8 and additional issues 1 and 2, 
it was held that in so far as the 
delivery took place without good faith, 
on a forged railway receipt, the 
railways would be liable under section 
76 B of the Indian Railways Act. The 
protection under section 77(2) of the 


‘said Act will not be applicable to the 


railways. Issue No.9 was answered saying 
that the plaintiff would be entitled 
to the value of goods at Rs.53,441.93 
together with interest at 6% per annum 
from the date of plaint till realisa- 
tion. The plaintiff was also held to 
be entitled to costs. Thus the suit 
was decreed as prayed for. Aggrieved 
by the judgment and decree, the defend- 
ants have come up in appeal before us. 


6. Mr.B.T.Seshadri, learned counsel 
for the appellants urges the following 
points for our consideration. In the 
instant case, the records bear out that 
on 1.7.73 the consignment booked by 
the plaintiff and sent by the railways 
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reached the destination, Till 20th July, 
1973, there was no claim. Thereafter 
on 21-7-73, the delivery was effected. 
Under those circumstances, having regard 
to the liability of the railways under 
section 73 of the Indian Railways Act 
which speaks of the liability during 
transit that would not apply. Therefore 
it is only section 77 of the said Act, 
that would apply. Under section 77(1) 
of the Act, the liability of the 
railways is that of а bailee under 
sections 151, 152 and 161 of the Indian 
Contract Act. In this case that again 
will not apply. Therefore it is only 
section 77(2) that will squarely apply 
to the facts of this case. In other 
words, according to him the railway 
is not duty bound to explain how the 
goods were delivered after the 7th day. 
Therefore it would amount to a total 
extension of liability after a period 
of seven days, This was so laid down 
by a division bench of this Court in 
LLYOD BITUMAN PRODUCTS (P) LTD. v. UNION 
OF INDIA, (1980)2  M.L.J.363. Ас that 
time the limitation that was contempla- 
ted under this Act was thirty days. 
It was now by reason of the amendment 
reduced to seven days, | 


7. Even in а сазе of non-delivery, 
whatever may be the reason, it would 
fall under section 77(2) of the Indian 
Railways Act. In considering the meaning 
of non-delivery which arose under old 
Árticle 11 of the Limitation Act where 
again it was a case of delivery on 
forged railway receipts, this court 
took this view in UNION OF INDIA у, 
RAMCHAND К. & CO., A.I.R.1974 Mad. 335 
at 337. Non delivery implies failure 
to deliver for some reason or other, 
Then again in UNION OF INDIA v. JETMALL 
SUKANRAJ, (1971)2 M.L.J.257= A.I.R.1972, 
Mad.134 while considering the scope 
of section 77 B where non-delivery was 
not included, it was held that whatever 
may be the reason for failure to deliver 
that would amount to non-delivery. Even 


if there was wilful delivery to a 
person, who was not entitled to the 
goods, that would amount to  non- 


delivery. It has been so laid down- in 
M & S.M.Ry. Со,» Ltd. v. Haridoss Banma- 
lidoss, (1918)  I.L.R.41 Май,871= 35 
M.L.J.35, 
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8. While considering the scope of 
Section 77, the Supreme Court in Gover- 
nor-General-in-Council v. Masaddi Lal, 
(1961)1 M.L.J. (S.C.) 169= (1961)1 
An,.W.R. (8.С.)169= (1961) S.C.J.597= 
(1961)3 S.C.R.647- A.I.R.1961 $.С.725 
that though the section contemplates 
failure to deliver on account of three 
factors, namely (1) loss; (2) destru- 
ction; (3) deterioration, it would still 
apply to a case of negligence or 
inadvertence. The learned counsel 
himself fairly concedes that this case 
may not be of much assistance because 
by reason of the amendment, non-delivery 
has come to be included. The reason 
why it is cited is that where negligence 
as alleged in this: case is made out, 
even then it would amount to non-deli- 
very, In Union of India v. Firm Laxmi- 
narain, А.І.К.1963 Raj.162 where again 
the delivery was made to a wrong person 
under forged railway receipt, it was 
held that mis-delivery would fall under 
loss as stated under section 77. “In 
a case, where the railway servant 
himself committed theft under old 
section 75 which corresponds to section 
77B of the new Act, the Delhi High Court 
in Uttam Singh v. Union of India, 
А.1.Е.1971 Del.79 held that such a case 
also would amount to non-delivery. 


9. Lastly it is submitted that the 
learned single Judge of this court, 
in dealing with more or less identical 
situation held that section 77(2) of 
the Railways Act would give complete 
protection to the railways, if there 
is failure to deliver irrespective of 
the reasons, after the 7th day in 
transit. 


10. For all these reasons, it is submit- 
ted that assuming for a moment that 
the railway was careless or negligent 
in making delivery as against the forged 
railway receipt, in so far as the Court 
below held that the railways would be 
liable under section 76 B of the Indian 
Railways Act, the judgment cannot be 
Supported. It is argued that section 
77(2) will give complete protection 
to the railways because admittedly the 
plaintiff did not ask for rebooking 
of the goods within seven days as pres- 
cribed under section 77(2) of the Act. 


T] Uñion of India v. M/s. St.Joseph Textiles, Karur 


279 


(Mohan П Je) 


For all these reasons the judgment and 
decree of the court below are liable 
to be set aside. 


11. As against this, Mr.M.Srinivasan, 
learned counsel for the respondent would 
urge that the interpretation placed 
by the learned counsel for the Railways 
of Section 77 is wrong. Section 77(1) 
talks of the duty of the railways as 
a bailee. It is not as a bailee ипйег 
the Indian Railways Act, but as a bailee 
under sections 151, 152 and 161 of the 
Indian Contract Act. Having said so, 
when section 77(2) talks of ‘for any 
reason’, it is referable to the earlier 
sub-section. Section 77(2) cannot be 
construed in isolation. It must be 
construed in the context in which the 
sub-section appears. Therefore what 
is emphasised is that the duty as a 
bailee on the part of the railways 
ceases after the seventh day. However, 
still the liability as a 'carrier' would 
apply because that is evident from 
section 77(4) wherein the railways are 
still entitled to claim either wharfage 
or demurrage. This position is clear 
by a reading of the decision in Union 
of India v. West Punjab Factories Ltd, 
(1966)1 'S.C.J.350- (1966)1 S.C.R.580- 
A.1I.R.1966 S.C.395, 


12. In this case even when factually | 


it is established that so far as the 
evidence of D.W.1 is concerned, that 
has been disbelieved by the Court below 
and Ex.B.6 namely the railway receipt 
on which the delivery was effected, 


was held to be a forged one, the 
railways had not proved that the 
delivery took place on 21.7.73. The 


failure on the part of the railway is 
established. There is every justifi- 
cation to held that the delivery took 
place even within seven days in transit. 
Therefore the plaintiff will be entitled 
to the decree. From that point of view, 
the decree can be upheld. The interpre- 
tation placed on section 77 if accepted, 
would amount to putting a premium on 


the negligence or carelessness of the 


railways. 


13. In reply Mr.B.T.Seshadri says that 


there is absolutely no interconnection. 


between sub-section 2 and sub-section 
4 of section 77. Sub-section 4 of 
section 77 talks of the entitlement 
of the railways to collect wharfage 
or demurrage so long as the goods are 
available for delivery, certainly it 
is not open to the consignor or consign- 
ee to say that he is not liable for 
demurrage or wharfage because the period 
of seven days had come to an end. 
Section 77(4) only reiterates the 
entitlement of the railways to collect 
either wharfage or demurrage. Union 
of India v. W.P.Factories, (1966)1 
$.C.J.350= A.I.R.1966 5.С.395 is a case, 
which arose before the amendment. Though 
railways would be liable as a carrier, 
it is not governed by the Common 
Carriers Act. Section 72 of the old 
Act did not contain the words ‘in tran- 
sit' unlike present section 73, All 
that the Supreme Court held was that 
when the Railways were entitled to 
collect wharfage, their liability would 
not get terminated unless the option 
is exercised under section 55 or section 
56 of the Railways Act. Beyond that, 
it does not help the respondent herein 
in any manner. 


M. Having regard to the above argu- 
ments, two questions arise for our 
consideration:- 

1. When did delivery take place and 


2. Are the Railway entitled to claim 

the protection of section 7(2) of 

the Act? 
The admitted facts are:- 21 bales of 
handloom goods were booked at Karur 
Railway Station on 11-6-73 to Azimgan j 
Railway Station. The copies of invoices 
are Ex.A-2 and А-3, The consignment 
was addressed to '‘'self' P.W.1 speaks 
to the fact that a demand draft namely 
hundi prepared by the plaintiff for 
a sum of Rs.52,672.93 namely the value 
of the goods at R.53,441.93 less the 
Railway freight of Rs.769/- under Ex.A-4 
was sent through State Bank of India. 
This was accompanied by the original 
Railway Receipt Ex,B-1, for the purpose 
of collection of the amount covered 
under Ex.A-4 from Ganesh Chandra Das 
of Azimganj. The collection agent was 
State Bank of India at  Berhambure, 
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Normally after honouring the hundi under 
Ex.A-4, Ganesh Chandra Das would get 
title to the suit goods so as to enable 
him to take delivery of the suit goods 
from the destination. Ex.A-4 along with 


the railway receipt were returned by 


the State Bank of India to the plaintiff 
on :12.9.1973, along with a covering 
letter Ex.A-8 mentioning the reason 
as O.N.P. meaning payment not forth 
coming. It is thereafter the plaintiff 
wrote a letter on 12.9.73 addressing 
to the Station Master, Azimganj City 
requesting him to re-book the suit goods 
to Karur. Along with that letter, he 
also enclosed the original parcel way 
Bill endorsed in its favour, together 
with the general forwarding note duly 
signed to enable the Station Master 
to re-book the goods to Karur. Admitted- 
ly the Station Master acknowledged the 
letter on 18.9.73. No reply was sent. 
The plaintiff sent an express reply 
paid telegram on 4.10.73. On even date, 
a letter by registered post was also 
sent. For this there was no reply. A 
copy of it was sent by registered post 
to the Commercial Superintendent, 
Eastern Railway, Calcutta. On 15.10.73, 
a letter was sent under Ex.A-22 stating 
that he had sent a letter dt. 27.9.73, 
that the plaintiff's letter had been 
forwarded to the Divisional Commercial 
Superintendent, Eastern Railway Howrah, 
and Chief Commercial Superintendent, 
Eastern Railway Calcutta, and that he 
had not received from the officers and 
fhe matter would be disposed of as soon 
as the orders were received from the 
Office. The plaintiff sent telegrams 
to the Chief Commercial Superintendent 
and the General Manager, Eastern Railway 
on 6-10-1973. On 8-10-1983 under Ex.A-16 
the plaintiff sent further letters by 
registered post to the General Manager, 
Calcutta and the General Manager, 
Southern Railway, Madras, namely defend- 
ants 1 and 2 the appellants before us. 
These facts are not in controversy. 


15. As regards the delivery of the 
goods, we have got to look into the 
evidence both documentary and oral. 
Ех.В-6 is the Railway Receipt on which 
delivery was effected. It is now beyond 
dispute that this is a forged receipt. 
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That shows that delivery was affected, 
to Viswanath Dutta and Sons on 21.7.73. 
Because it is a forged document, much 
weight cannot be attached to this, How- 
ever, there is Ex.B-7 against which 
absolutely no attack was made by the 
plaintiff when D.W.l was in the box. 
That Register maintained at the rail- 
way Station at Amizganj, shows that 
the goods were received on 1.7.73 and 
delivered on 21-7-73. There is also 
an endorsement to the effect that the 
railway receipt on which the delivery 
was given, was taken by the consignee. 
Therefore, prima facie if we gó by this 


‘document against which no attack was 


ever made as we said above, it would 
clearly establish that the delivery 
did take place only on 21.7.73. We are 
unable to accept the argument of Mr.M. 
Srinivasan, learned counsel for the 
respondent-decree-holder that because 
the evidence of D.W.1 had come to be 
disbelieved in that he was careless 
and negligent in delivering the goods 
as against a forged receipt and further 
he did not even take elementary care 
to verify whether Ex.B-6 was genuine 
or not, the railway has failed to esta- 
blish the delivery on 21.7.73. Apart 
from the documentary evidence of which 
we have just now made a reference, even 
the oral evidence supports this. D.W.1 
who is the senior booking clerk at 
Azimgenj City Railway Station states 
in chief examination that: 


"The book shown to me is the unload- 
ing cum delivery book kept in Azim- 
ganj City Railway in regular course 
of official duties and' it is for the 
period from January 1969 upto Septem- 
ber 1973. As it is a small station, 
we do not maintain two books one for 
unloading and another for delivering 
to parties separately. Ex.B-7 is the 
entry in the said book relating to 
suit goods. We received the said goods 
at our railway station on 1-7-73. 
The said goods were in 'condition." 


Ав against this, there is absolutely 
no evidence let in on the side of the 
plaintiff that delivery took place 
within seven days in transit. Therefore 
as rightly held by the learned. 
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Subordinate Judge that the goods were 
received at the destination station 
on 1.7.73 and wrong delivery was made 
on 21.7.73. We are unable to see how 
this finding can be attacked in view 
of the overwhelming evidence to which 
we have made a reference. However, one 
thing is clear in this case. The 
Railways had been extremely negligent 
or careless in making delivery of the 
goods, It is the evidence of D.W.2 that 
in respect of Railway receipt containing 
'to pay', three receipts are prepared 
at the forwarding station; one copy 
will be with the Railway Guard along 
with the goods. That copy has to accom- 
pany the goods to the - destination 
station. One copy is given to the 
consignor and another is kept in the 
forwarding station itself. If the R.R. 
contains the endorsement 'paid', four 


copies are prepared at the forwarding 


Station. The copy of the R.R. given 
to the railway guard along with the 
goods is called "guard's foil" which 
accompanies the goods to the destina- 
tion. It is also admitted by him that 
the guard's foil will be kept till the 
end of the guard's foils will be sent 
to the accounts section before the .7th 
of every succeeding. month. Therefore 
normally it would be expected of the 
railways to keep the guard's foil till 
the end of July 1973. That has to be 
sent to the accounts section only on 
the 7th of the succeeding month, namely 
August 1973. If really guard's foil 
was there on 21.7.73 when delivery took 
place then D.W.1 by a comparison of 
the said foil with Ex.B-6 would have 
come to the conclusion that it is a 
forged document. The guard's foil is 
the copy of Ex.B-l. Even a casual 
comparison of Ex.B-1 with Ex.B-6 would 
have shown to him that Ex.B-6 was a 
forged .one, It is clear that the Way 
Bill number is printed horizontally 
from left to right in Ex.B-6 while the 
way bill number in Ex.B-1 is printed 
vertically. The Freight charges in 
Ex.B-1 is Rs.732.40 while in Ex.B-6 
the amount is Rs.739/-, 5% charge is 
mentioned as Rs,36.60 in Ex,B~l while 
the same charge is mentioned as Rs.30/- 


in Ex.B-6. Apart from this, even the 
spelling of way bill 15 entirely 
different. Therefore, there is utter 
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carelessness on the part of D.W.l. it 
is somewhat surprising the Railway 
should have been advised to take an 
extreme stand that no guard foil was 
given in this case. This plea is to 
be stated to be rejected. 


D.W.l admits that normally  Azimganj 
City Railway Station is a small Station. 
It used to receive one or two bales 
at a time. Therefore, when it received 
21 bales far in excess of the normal 
receipts atleast he should have used 
his common sense whether the railway 
can deliver the goods as against Ex.B-6. 
There are clear instructions contained 
as to the delivery against such R.Rs. 
The instructions are as under: 


"Instructions regarding prevention 
of delivery of goods on forged Railway 
receipts are being reiterated from 
time to time, 


2. The following points are again 
notified for strict adherence by the 
staff:- 

i. The existing rules regarding 
sending of through invoices by post 
should be rigidly enforced. 

ii. When delivery of а valuable 
consignment (i.e..consignment exceed- 
ing approximately Rs.1,000 in value) 
is demanded by a person not known 
to the station staff, delivery should 
not be given until the Railvay Receipt 
is compared with the through Invoice. 
If the through Invoice is not avail- 
able, the station staff should request 
the party to get himself identified 
by someone known to the station staff. 
If he refuses to do this, delivery 
Should be given only after the station 
master is satisfied of the bona fides 

of the person asking for the delivery. 
If necessary, an urgent telegram "may 
be sent to the sending station to 
get the booking particulars confirmed 
before delivery is effected, 

iii. The station master should be 
careful in delivering the consignments 
which are not of a nature normally 
received at his station. 

iv. If the Railway Receipt is lost 
delivery of parcels or goods should 
be granted to the consignee on execu- 
tion of an Indemnity Note provided 
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the Station Master is satisfied that 
the person claiming the consignment 
is really the consignee, In all cases 
where the Station Master is not satis- 
fied that the person claiming the 
consignment is really the consignee 
the matter should be referred to’ the 
Divisional Commercial Superintendent 
for orders. In no case delivery be 
given by the Station Master, if it 
is demanded by a person not known 
to the Station Master. Similarly no 
delivery on Indemnity Note should 
be given for such consignments which 
‘are of nature not normally received 
at the station until all invoiced 
particulars are properly verified 
and party's identify established. 
v. It should be ensured that all 


` important documents like Railway 
Receipts etc. should be kept in the 
Personal custody of а responsible 
official of the station nominated 


for this purpose; and 

iv. Delivery on Indemnity Note shouid 
not be granted without prior permis- 
sion of the Divisional Commercial 
Superintendent in cases; 

(a) where consignments claimed by 
a person other than the invoiced 
consignee or by a person when the 
column ‘of consignee on the way bill 
is erroneously left blank by the 
booking station; 

(5) consignments through booked from 
_abroad; 

(c) Consignments claimed by more than 
one person and 

(4) consignment booked to sender when 
the sender is not personally known 
at the destination station. 


Railway receipt books on receipt from 
forms Depot should be. very carefully 


checked for any missing/defective 
foils. Any loss of Railway Receipt 
books/foils should be immediately 


‘reported to the concerned authorities. 


3. Instructions also exist vide para 
1813 of Commercial Manual (vol.II) 
regarding maintenance of the Inward 
Invoice Index Register at the 
stations, Unless the staff. concerned 
at the stations/gocds sheds maintain 
them correctly and promptly, 


it may 
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not help the R,P,F/C.R.P/C.I.D. taking 
preventive and detecting action in 
cases of delivery of goods on forged 
Railway/Receipts. 


4, It is also imperative that the 
Station Master Goods Clerks/Commercial 
Inspectors/Accounts ‘Inspectors who 
came to know of the deliveries, if 
‘any on forged Railway Receipts should, 
without loss of any time report to 
the local Government Railway Police 
concerned," 


The failure to follow this instruction 
cannot but amount to utter carelessness 
on the part of the Railways. It is most 
surprising that a senior clerk like 
D.W.1 would foign ignorance of the clear 
instructions. Then again at no point 
of time, in spite of repeated requests 
of the plaintiff to re-book the goods, 
the Railways came with the plea that 
the goods have already been delivered 
on 21.7.1973 itself. Even  Ex.A-22, 

namely the letter received from the 
Station Master of Azimganj did not 
mention about the delivery. That shows 
how careless the office concerned in 
this case were. We only mention this 
to uphold the finding that there has 

been utter lack of good faith on the 
part of the railways in delivering the 


‘goods, With this, we now leave the first 


point. 


16. We will now refer to the important 
provisions of the “Indian Railways Act, 
1890 hereinafter referred to as the 
Act. Chapter VII is "responsibility 
of railway administration as Carriers," 
Section 72 speaks of execution of for- 
warding notes in respect of animals 
or goods carried on railway. Section 
73 catalogues the general responsibility 
of a railway administration as a carrier 
of animals and goods. At this stage 
itself it is ncessary for us to mention 
that the railways cannot be held to 
be liable as a common carrier. Its 
liability is limited only by this 
section, namely section 73 of the Act. 
Leaving out other sections, we will 
how extract section 76=В because the 
liability of the railway as foisted 
by the Parliament was only by this 
section, 
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"76eB where a railway administration 
to which animals or goods are deliver- 
ed.to be carried by railway delivers 
them in good faith to a person who 
produces the original railway receipt, 
the railway administration shall not 
be responsible ‘on the ground that 
such person is not legally entitled 
thereto or that the endorsement on 
the railway receipt is "forged or 
otherwise defective." : 


À careful reading of the above section 
would clearly disclose that where the 
goods are delivered in good faith to 
a person who produces the original 
railway receipt is the railway shall 
not be responsibie on the ground that 
the person who produced the receipt 
is not legally entitled to the same, 
Having regard to the finding of the 
learned Subordinate Judge himself that 
delivery in this case took place as 
. against the forged railway receipt 
Ex.B-6 and that too without any good 
‚ faith we see absolutely no scope for 
applying section 76-B of the Act at all. 
To illustrate what we have in mind; 
supposing the original railway receipt 
is lost. X picks it up and produces 
. the same before the Railways for deli- 
very. In such a case the railways 
without knowing whether he had legal 
title to the property or not, if, in 
good faith delivers, the railway. is 
absolved of the liability under section 
76 В. Therefore by no stretch of imagi- 
nation can it be said that the railway 
is liable to the plaintiff under this 
section, Suffice it to dispose of that 
finding . 


17. Now we came to section 77 on which 
a good deal of argument has been addres- 
sed on both sides. Therefore it is 
worthwhile to quote the entire section. 


"77(1).A railway administration shall 
be responsible as а bailee under 
sections 151, 152 and 161 of the 
Indian Contract Act 1972, for the 
loss, destruttion, damage, deteriora- 
tion or non-delivery of goods carried 
by railway within a period of seven 
days after the termination of transit; 


Provided that where the goods are 
carried at owner's risk rate, the 
railway administration shall not be 
responsible for such loss, destru- 
ction, ‘damage, deterioration or 
non-delivery except on proof of negli- 
gence or misconduct on the part of 
the railway administration or of any 
of its servants. ` 


2. The railway administration shall 
not be responsible in any case for 
the loss, destruction, damage, deter- 
ioration or  non-delivery of goods 
carried by railway arising after the 
expiry of ‘the period of seven days 


after the termination of transit, 


(3) Notwithstanding anything contained 
in the foregoing provisions of this 


section, a railway administration 
shall not be responsible for the loss, 
destruction, damage deterioration 


or non-delivery of the goods mentioned 
in the schedule, animals and explo- 
sives and other dangerous goods 
carried by railway, after the termi- 
nation of transit; 


(4) Nothing in the foregoing provi- 
sions of this section shall relieve 
the owner of animals or goods from 
liability to any demurrage or wharfage 
for so long as the animals or goods 
are not unloaded from the railway 
wagons or removed from the railway 
premises. { ` 


(5) For the purposes of this Chapter :- 
(a) unless: otherwise previously deter- 
mined, transit terminates оп the 
expiry of the free time allowed (after 
the arrival of animals or goods at 
destination) for their unloading from 
railway wagons without payment of 
demurrage; and where such ’ unloading 
has been completed within the free 
time so allowed transit terminates 
on the expiry of the free time allowed 
for the removal of the animals or 
goods from railway premises without 
payment of wharfage; i 


(b) "demurrage" and "vwharfage" have 
the meanings respectively assigned 
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to them in clause (d) and clause (h) 
of section 46-C." 


The definition of  "demurrage" and 
"usharfage" as found in clause (d) and 
clause (h) of section 46 C is as under: 


(d) "demurrage". means the charge 
levied after the expiry of the free 
time allowed for loading or unloading 
a wagon; ; 

(h) "Wharfage" means the charge levied 
on goods for not removing them from 
the railway premises after the expiry 
of the free time allowed for such 
removal." ' 


About this we will deal with a little 
later. The section which requires our 
attention is section 77B. We have to 
find out the legal background of this 
section. By Central Act 31 the railway 
Act was amended. Originally, responsi- 
bility of railways as carriers of 
animals and goods vas that of a bailee. 
As it was desired that this liability 
must be changed to that of a 'common 
carrier! the amendment was introduced. 
Therefore though section 73 of the old 


Act used the word 'bailee! that was 
altered by this amending Act as A 
‘common carrier’, As а result,. the 


burden which was originally. cast upon 
the claiments to prove misconduct on 
the part of the Railway administration 
has now been shifted to the administra- 
tion. In such a case therefore it has 
to prove that it exercised due diligence 
and care in the carriage of animals 
or goods. It was also desired that under 
section 77 of the Act, the period of 
liability must be fixed as far as the 


railway administration was concerned 
as a bailee for loss; destruction; 
damage, deterioration or  non-delivery 


of goods carried by it after termination 
of transit. Originally section 77(2) 
of the Act talked of 'thirty days'. 
By reason of the amendment made under 
Central Act LXXI of 1972 that period 
ОЁ thirty days has been reduced to seven 
days. 


18. As to what would be the liability 
of the Railways for loss after the seven 
days of termination of transit came 
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up for consideration before a Division 
Bench of this Court reported in Lloyd 
Bituman Products (P) Ltd. v. Union of 
India, (1980)2 M.L.J.363. Barring the 
singular fact that the case dealt with 
a situation  obtainable before this 
amendment to which we have just now 
made a reference, namely thirty days, 
the ratio of that ruling squarely 
applies to the facts of this case. The 
learned Judges, after referring to the 
Judgments of two learned single judges 
of this court held:- 


"With respect, we may ‘say that the 
ratio uniformly laid down in all the 
three cases referred to above sets 
out the position of law correctly. 
We have already referred to the 
unambiguous terms in which sub-section 
(2) of section 77 has been worded. 
The liability of the railway for a 
period of thirty days from the termi- 
nation of the transit being absolute, 
in character it stands to reason that 
the absolvement of the liability must 
also be an unqualified and  unres- 
tricted one. The appellants cannot 
be heard to say that the railway 
administration is burdened with two 
types of liability one as a bailee 
of thirty days and the other as a 
mere custodian of goods after the 
period of thirty days. The argument 
of the’ appellant's counsel that the 
liability of the railway administra- 
tion does not cease after the period 
of bailment is over on the expiry 
of thirty days in not based on any 
specific provision of law. We are 
not persuaded by the contention that 
too rigid an interpretation of section 
77(2) may even lead to the railway 
administration appropriating the goods 
for itself and refusing to deliver 
the same. The facts of the case do 
not lend support for the advancement 
of this extreme contention. It is 
not the case of the appellants, nor 
is there any evidence to that affect, 
that the missing 10 bales of Hessian 
cloth were actually in the custody 
of the railway administration on lst 
November, 1972 and the subsequent 
days noted in Ex,.A-19 when P.W.1 went 
to Salt Cotaurs to take delivery of 
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them and in spite of the bales being 
physically . available for delivery 
the administration refused to deliver 
the goods in exercise of its rights 
under section 77(2) of the Act," 


Therefore it is clear from this case 
that the railway administration cannot 
be held responsible as a bailee or a 
warehouse man for such destruction; 
damage or deterioration or non-delivery 
of goods arising after the expiry of 
the period of seven days after termi- 
nation of transit. The learned single 
Judge of this court (Sengottuvelan, 
J.) in dealing with an identical situa- 
tion of delivery as against wrong 
receipts in CS.275/75 dt. 28.3.80 held 
under issues 2, 3 and 7 as follows:- 


С.5.275/75:- The Tamil Nadu Handloom 
Weavers .Co-operative Society through 
its Planning Officer Mr.M.S.Ramakrishnan 
- Plaintiff v. Union of India rep. by 
the General Manager, Southern Railway 
Madras-3 and another, Defendants. 


"The fact that the two consignments 
reached  Kaliyaganj Railway Station 
is not disputed by the plaintiff. 
In fact, it is seen that after obtain- 
ing the delivery of the parcel on 
the strength of Exs.D/2 and D/3. Babu 
Datta, who took delivery of the parcel 
' again booked a portion of the same 
as luggage from the very same Railway 
Station as per entries in the luggage 
ticket Ex.D/4. The fact that the 
consignment reached Kalyaganj Station 
also is borne out from the guard's 
foil Ex.D/5. When once the consign- 
ment had reached the destination 
Station, the consignees are expected 
to take delivery of tHe same within 
7 days of the termination of the 
transit: and in case of goods mentioned 
in the second schedule of the Railways 
Act immediately after the. termination 
of the transit. The railway admini- 
stration is liable as bailee under 
sections 151, 152 and 161 of the 
Indian Contract Act only upto / days 
after the termination of the transit 
and upto the termination of transit 
in respect of the goods mentioned 
in she second schedule to the Railways 


Act. If such delivery is ‘not taken 
within the prescribed time, the 
Railway Administration is not in any 
way liable for any on-delivery of 
the goods as per section 77 of the 
Indian Railways Act. Inasmuch as the 
éonsignors did not approach the 
Station Master, Kaliyaganj, till they 
wrote Ex.P/16 dt. 9.9.74, the Railway 
Administration is absolved from its 
liability as per section 77 of the 
Indian Railways Act. The consignment 
had landed at Kaliyaganj on 5.8.74, 
Taking the free time 48 hours as per 
Rule 1102 of the coaching tariff into 
account the transit terminates оп 
14.8.74 in respect of the cotton goods 

' and on 7-8-74 in respect of silk 
‘goods. Since no claim for delivery 
was made before the termination of 
the transit the Railways cannot be 
made liable for the alleged non-deli- 
very of the goods." 


"Even otherwise section 72(2) of the 
Indian Railways Act is a complete 
answer to the claim of the plaintiff. 
A railway administration is respon- 
sible as a bailee under sections 151, 
152 and 161 of the Indian Contract 
Áct for the loss, destruction, damage, 
deterioration or non-delivery of the 
goods carried by railway within a 
period of 30 days after the termi- 
nation of transit during the relevent 
period, and only 7 days now by reason 
of a subsequent amendment of section 
77(1) of the Indian Railways Act." 


"I further hold that the Railway 
administration is absolved of its 
liability in respect of the non-deli- 
very of the suit consignment as per 
section 77 of the Indian Railways 
Act." 


These two cases fully support the stand 
of Mr.B.T.Seshadri, learned counsel 
for the appellants, The contention of 
Mr.M.Srinivasan, learned counsel for 
the respondent that section 77(2) when 
it says that the Railway Administration 
shall not be responsible in any case 
would mean ‘shall not be responsible 
as a bailee and that too a bailee as 
spoken under section 77(1) of the Act 
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cannot be accepted. It із not for us 
"while interpreting a particular section 
to add words to pieces of legislation 
when Parliament in its wisdom says' 

the railway is not responsible in any 
case! there is ‘absolutely no scope for 
us to introduce the words ‘shall not 
be responsible as a bailee. If that 
were the intention of the Parliament, 
nothing would have been easier to use 
the words as a bailee". No doubt it 
is .a cardinal rule of contract that 
a sub-section alone cannot be read in 
isolation and the entire section must 
be read as a whole, Even then what 
appears to us from a reading of the 
entire section is that, sub-section 
1 talks of liability within the period 
of 7 days after the termination of 
transit, undoubtedly such termination 
of transit including free time allowed 
depending upon the situation. During 
that time, the railways under sub-sec- 
tion 1 will be liable as a bailee for 
loss, destruction, damage, deterioration 
and non-delivery. It is that situation 
that is contemplated under sub-section 
1. As against this, sub-section 2 talks 
of the liability after the expiry of 
seven days after the termination of 
transit. Here again free time was 
allowed. Therefore the railway admini- 
strations' responsibility not only as 
a-bailee, but even otherwise ceases 
by the operation of this sub-section. 
Therefore it is a totally different 
contingency contemplated then what was 
conceived under sub-section 1. Read 
in this light, we see absolutely no 
justification to import the words ‘as 
a bailee'. Nor again are we, 
construction forgetting the fact that 
sub-section 2 is a part of section 77 
itself, We are equally unable to accept 
the argument. that sub-section 4 shall 
be read in the way in which Mr.M.Srini- 
vasan, learned counsel wants to cons- 
true. Sub-section 4 as rightly contended 
by Mr.B.T,Seshadri learned counsel for 
the appellants merely reiterates the 
entitlement of the railways to collect 
demurrage or wharfage as defined under 
clause (d) and clause (h) of section 
46C. In other words, this talks of a 
situation where the goods pre-suppose 
such availability. Therefore there is 
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no interconnection between sub-section 
4 and sub-section 2 to import the words 


"as a bailee" into sub-section 1. 


19. Now we will deal with the ruling 


cited on behalf of the  respondent- 
decree-holder, namely Union of India 
v. West Punjab W.P., Factories Ltd. 


(1961)1 S.C.J.350= (1966)1 S.C.R.580= 
A.I.R.1966 5.С.395. At page 401 in para- 
graph 17, it was stated as follows:- 


"We now come to the additional point 
^raised in Ishwara Nand's suit. It 
is urged that Ishwara Nand's consign- 
ment had reached Morar Road Railway 
station on February 23, 1943 and 
Ishwara- Nand should have taken 
delivery within three days which is 
the period during which under the 
rules no wharfage is charged. The 
responsibility of the railway is under 
section 72 of the Indian Railways 
Act (No.9 of 1890) and that responsi- 
bility cannot be cut down by any rule. 
It may be that the railway may not 
charge wharfage for three days and 
it is expected that a consignee would 
take away the goods within three days. 
It is however, urged that the railway 
is a carrier and its responsibility 
as a carrier must come to an end 
within a reasonable time after the 
arrival of goods at tbe destination, 
and thereafter there can be no respon- 
sibility whatever of the railway. 
It is further urged that three days 
during which the railway keeps goods 
‘without charging wharfage should be 
taken as reasonable time when its 
responsibility as a carrier ends; 
thereafter it has no responsibility 
whatsoever. Under section 72 of the 
Indian Railways Act, the responsi- 
‘bility of the railway administration 
for the loss, destruction or deter- 
ioration of animals or goods delivered 
to the administration to be carried 
by railway is, subject to the other 
provisions of the Act, that of a 
bailee under sections 151, 152 and 
161 of the Indian Contract Act 
(No.8/1872). This responsibility in 
our opinion continues until terminated 
in accordance with sections 55 and 
56 of the Railways Act. The railway 
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has framed rules in this connection 
which lay down that unclaimed goods 
are kept at the railway station to 
which they are booked for a period 
of not less than one month during 
which time the notice as prescribed 
under section 56 of the Railways Act 
is issued if the owner of the goods 
or person entitled thereto is known, 
If delivery is not taken within this 
period, the unclaimed goods are sent 
to the unclaimed goods office where 
if they are not of dangerous, perish- 
able or offensive character, they 
are retained in the possession of 
the railway. Thereafter public sales 
by auction can be held of unclaimed 
goods which remain with the railway 
for over six months, This being the 
position; under the rules so far as 
the application of sections 55 and 
56 is concerned it follows that even 
though the responsibility of the 
railway as a carrier may come to an 
end within a reasonable time after 
the goods have reached the destination 
station, its responsibility as a 
wareshouseman continues and that 
responsibility is also the same as 
that of a bailee. Reference in this 
connection is made to Chapman v. Great 
Western Railway Co, (1880)5 0.B.0.278. 
In that case what had happened was 
that certain goods had arrived on 
March 24 and 25, On the morning of 
March 27, a fire accidentally broke 
out and the goods were consumed by 
the fire. The consignor then sued 
the railway as common carrier on the 
ground that that liability still 
subsisted when the goods were destroy- 
ed. The question in that case was 
whether the liability of the railvays 
was still as common carrier, on March 
27 or was that of warehouseman. The 


: question was of importance in English 


law, for a common carrier under the 
English Law is an insurer and is 
liable for the loss even though not 
arising from any default on his part 
while a warehouseman was only liable 
where there was want of proper care. 
It was held that the liability as 
a common carrier would come to an 
and not’ immediately on the arrival 
of the goods at the destination but 


sometime must  elapse between the 
arrival of goods and its delivery. 
This interval, however, must be 
reasonable and it was held in that 
case that reasonable time had elapsed 
when the fire broke out on March 27 
and, therefore, the railway's respon- 
sibility was not that of a carrier 
but only as warehouseman. The position 
of law in India is slightly different 
from that in England, for here the 
railway is only а bailee in the 
absence of any special contract and 
it is only when it is proved that 
the railway did not take such care 
of the goods as a man of ordinary 
prudence would under similar circum- 
stances take of his own goods of the 
same bulk, quality and value as the 
goods bailed, that the railway's 
responsibility arises. A warehouseman 
is also a bailee and, therefore, the 
railway will continue to be a ware- 
houseman under the bailment, even 
if its responsibility as a carrier 
after the lapse of a reasonable time 
after arrival of goods at the destina- 
tion comes to an end. But in both 
case the responsibility in India is 
the same, namely, that of a bailee, 
and negligence has to be proved, In 
view of the rules to which we have 
already referred it is clear that 
the railway's responsibility as a 
warehouseman continues even if its 
responsibility as a carrier cames 
to an end after the lapse of a reason- 
able time after the arrival of goods 
at the destination. The responsibility 
as a warehouseman can only come to 
end in the manner provided by sections 
55 and 56 of the Railways Act and 
the Rules: which have been framed and 
to which we have already referred 
as to the disposal of unclaimed goods. 
In the present case under the rules 
the goods had to remain at Morar Road 
Railway Station for a period of one 
month after their arrival there and 
Ishwara Nand came to take delivery 
of them on March 10 - well within 
that period. It may be that as he 
did not come within three days, he 
had to pay wharfage or what is called 
demurrage in railway parlance, but 
the responsibility of the railway 
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as a warehouseman certainly continued 
till March 10 when Іѕһмага Nand went 
to take delivery of the goods. As 
it has been found that there had been 
negligence within the meaning of 
sections 151 and 152 of the Indian 
Contract Act, the railway would be 
liable to make good the loss caused 
by the fire," 


First of all this was a case which arose 
before the amendment, Under old section 
72, the words 'in transit' were absent 
unlike in the present section 73 of 
the Act. All that their Lordships of 
the Supreme Court meant was that if 
there wan an entitlement on the part 
.of the railways to collect wharfage 
or demurrage, their obligation does 
not cease till the right under sections 
55 and 56 is exercised. Beyond this, 
it does not help in the interpretation 
of section 77(2) of the Act. For the 
sake of completion, now we will deal 
with the meaning of 'non-delivery'. 


20. Union of India v. Ramchand K & Co. 
A.l.R.1974 Mad.335 was a case wherein 
the delivery was made against a forged 
railway receipt. Our leanred Brother 
V.Ramaswami, J. held that non-delivery 
implies the goods are not known to have 
been destroyed or lost but could not 
be delivered to the right person for 
some reason or other. 


21. In Union of India v. Jetmall Sukan- 
га], (1971)2 M.L.J.257- A.I.R.1972 
Mad.134 Ismail, J. (as he then was) 
considered the scope of section 77B 
of the Act. The learned Judge while 
pointing out that "'non-delivery' was 
not included under that section held: 
"It must be noticed in this context 
that every case of loss or destruction 
will necessarily result in non-deli- 
very, while every case of non-delivery 
- need not be a consequences of loss 
or destruction of the goods. For 
instance, the goods might have been 
delivered to a wrong person and there- 
-fore there is non-delivery to the 
rightful person or the goods might 
have been appropriated by the railway 
administration to its own use under 
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a wrong impression and therefore they 
are not available for delivery and 
consequent non-delivery results." 


22. Even when: it is a case of wilful 
delivery to a person nót entitled to 
the goods, it was held to be non-deli- 
very. In M & S.M.Ry. Co. Ltd. v. Mari- 


doss Banmali Doss, (1918) I.L.R.41 
Mad.871- 35  M.L.J.35 the following 
passage at page 884 makes it clear: 

"The word ‘loss’ in the English 


language is, in my opinion suffi- 
ciently wide to cover cases where 
the goods are not forthcoming either 
from deliberate acts or from acts 
of negligence and ‘I see no reason 
to confine it only to cases of the 
latter kind," . 


33. InUttam Singh v. Union of India, 
A.I.R.1971 Delhi 79 where again the 
railway servant himself committed theft, 
the question arose whether it would 
amount to 'non-delivery'. No doubt that 
case dealt with old section 75. The 
ratio would equally apply, to section 
77B as it is seen from the following 
passage (paragraph 17) at page 85 and 
page 87. . - 
"There is abundant authority for the 
proposition that if any article of 
value is lost as a result of theft 
by railway servants there is a loss 
to the railway within the meaning 
of, section 75 of the Act." Only s.. 
On a review of all the cases and the 
construction of section 75 of the 
Act, we are of the view that if in 
respect of an article of value, the 
percentage charge required to be paid 
under section 75 of the Act has not 
been paid, the railway administration 


would not be liable for the loss of. 


the article even though the loss has 
been occasioned by the negligence/mis- 
conduct of its servant or by theft 
even by the very servant to whom the 
goods are entrusted but there would 
be no "loss" within the meaning of 
section 75 of the Act. If the railway 


administration itself as distinct 
from its servants, has wrongfully 
detained or misappropriated such 


vc] 
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that context, the above decision was 
given by the -Supreme Court. In all 
fours, the said decision applies to 
the facts of the present case. In these 
circumstances, the, judgment of the 
Courts below cannot be sustained. 


5. For all these reasons, the Second 
Appeal is allowed holding that the suit 
is maintainable. 
directed to dispose of the suit on 
merits. There will be no order as to 
costs. ý 


R.S. Appeal allowed,. 


IN THE HIGH COURT OF .JUDICATURE AT 
MADRAS. 


Presenti-K.Venkataswami, J. 


*5.A.No. 745/1979. ILth June, 1984. 


Gopalakrishnan Appellant* 

Ve | 
.M.A.V. Veerappa Chettiar (Died) апа 

others: Respondents. 


Provincial Insolvency Act (V of 1920), 


section 43 - Order of annulment passed 
- Order regarding vesting of properties 
in the Official Receiver passed subse- 
quently - Effect of that order. 


M.L.J.40 


The trial Court is 
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Held:- It is seen from the records that 
the order of annulment was passed under 
section-43 of the Provincial Insolvency 
Act on the failure on the part of the 
insolvent to apply for discharge. Though 
it is expected of the insolvency Court 
to pass simultaneously an order regard- 
ing vesting of properties in the 
Official Receiver, if necessary, along 
with the order of  annulment under 
section 37, that does not mean that 
the Court is powerless to rectify the 
mistake by passing an order subsequently 
vesting the properties in the Official 
Receiver to protect the interests of 
the creditors. [Para.9] 


Cases referred to:- 


Choutmal v. Jokhi Ram, A.T.R. 1933 
Pat.84; Ishar Das v. Mt.Fatima Bibi, 
A.I.R.1934 Lahore.468; Abdul  Latif v. 
J.R.Percival, A.I.R.1936 Cal.573; Baiu- 
swamy v. Official Receiver, Madura, 
(1938)1 M.L.J.824: A.I.R.1938 Mad.752; 
Veerayya v. Kotireddi, (1941)1 M.L.J. 
537: A.I.R.1941 Mad.588; Subbiah Goundan 
v. Ramaswami Goundan, (1953)2 M.L.J.766: 
I.L.R. (1954) Mad .80: А.І.К.1954 
Mad.604; Sarjubai v. . Co-operative 
Society, Nanpa, A.I.R.1949 Nag.39. 


Appeal against the Decree of the 
District Court, Pudukottai dated 
21-10-78 and passed in Appeal Suit 


No.169/1977 preferred against the decree 
of the Court of the District Munsif 
of Pudukottai in Original Suit No.579/ 
1970. 


I.Mahaboob Sheriff, for Appellant. 
T.R.Rajagopalan, for Respondents. 
The Court delivered the following 


JUDGMENT:- The second: defendant in 
0.S.No.579 of 1970 on the file of the 
Court of the District Munsif, Pudukot- 
tai, is the appellant. The first respon- 
dent, who died pending disposal of the 
second appeal, was the plaintiff. The 
suit filed by him was for partition 
by metes and bounds and separate posses- 
sion of his one-half share in the suit 
property with mesne profits. 
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2. The brief facts relating to the suit 
are'as follows. Originally the suit 
property belonged to one Krishnaswani 
Chettiar and others, Subsequently, one 
S.R.Ramaswami Chettiar, son of Krishna- 
swami Chettiar, and his agnate Nagarat- 
nam Ammal became the owners of the suit 
properties, the former having two-third 
share and the latter one-third, share, 
In I.P.No.6 of 1956, Sub Court, Pudukot- 
tai, the said Ramaswami Chettiar was 
adjudged as an “insolvent by an order 
dated 12-9-56 and all the properties 
including the mortgaged property vested 
with the Official Receiver, Tiruchi- 
rapalli. In the course of the admini- 
stration of the estate’ of Ramaswami 
Chettiar, the Official Receiver sold 
one-third share mortgaged to the plain- 
tiff subject to mortgage on 29-1-1966 
and pursuant to the sale and after 
confirmation, a sale certificate was 


also issued to the plaintiff оп 
16-6-1969, On 17-9-1969 the plaintiff 
obtained  symbolical delivery of the 


one-third share through E.A.No.146 of 
1969 in I.P.No.6 of 1956. All steps 
taken by the plaintiff to get separate 
possession of the property purchased 
by him by negotiations proved futile 
by reason of non-co-operation of the 
defendants, who are the legal represen- 
tatives of the deceased Ramaswami 
Chettiar, Therefore, the plaintiff was 
obliged to file the suit for partition 


and separate possession of his share 


in the suit-property. 


3. Defendants 1 and 2 are the sons, 
third defendant is the wife and fourth 
defendant is the daughter of the decea- 
sed Ramaswami Chettiar. The suit was 
resisted inter alia contending that 
the sale by the Official Receiver and 
all the subsequent proceedings pursuant 
to the sale are totally unsustainable 
in law, and, therefore, the plaintiff 
derived no title to the suit property. 
The basis for the above contention is 
that the adjudication was subsequently 
annulled under section 43 of the Act 
by the Insolvency Court on 10-7-62 and 
while making such an order of annulment 
the Court failed to make an order 
regarding the continued vesting of the 
property for the benefit of the 
creditors with the Official Receiver, 
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The order dated 2-8-62 of the court 
revesting the properties is without 
jurisdiction, The failure to make a 
simultaneous order to continue the 
vesting with the Official Receiver had 
resulted in automatic vesting of the 
properties with the insolvent and, 
therefore, the subsequent sale by the 
Official Receiver will have no effect 
at all. . " 


4. The trial Court, on a consideration 
of the pleadings, arguments and the 
relevant documents, came to. the conclu- 
Sion that the sale by the Official 
Receiver was true, valid and binding 
on the defendants and that the Official 
Receiver had power to sell the suit 
property. Consequent to the said 
findings the suit was decreed as prayed 
for. 


5. The second defendant felt aggrieved 
by the judgment and decree of the trial 
Court and filed A.S.No.169 of 1977 on 
the file of the Court of the District 
Judge of Pudukottai. Before the Lower 
Appellate Court, the same arguments 
were pressed into service and the Appel- 


' late Court, in its considered judgment, 


over-ruled the same and consequently 
confirmed the judgment and decree of 
the trial Court. It is under these 
circumstances, the second defendant 
has filed the present second appeal 
against the concurrent judgments and 
decrees of the Courts below. 


6. The substantial question of law that 
was framed at the time of admission 
of the second appeal is as follows:- 


"Whether the Courts below committed 
any illegality in ignoring the annul- 
ment order dated  10-7-62 and in 
upholding subsequently the vesting 
order dated 2-8-1962 and оп other 
grounds stated in paragraph 12 of 
the grounds of appeal." 


7. Mr.I.Mahboob Sheriff, learned counsel 
appearing for the appellant, contended 
that the subsequent order of vesting 
by the Insolvency Court will not help 
the plaintiff to sustain the sale by 
the Official Receiver and, therefore, 
the sale as well as all further proceed- 


А 
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ings must. be deemed to be non~est in. 


law. It is the contention of the learned 
counsel that while passing the annulment 
order on 10-7-1962, the Insolvency Court 
failed to make simultaneously an order 
vesting the properties in the Official 
Receiver. and the subsequent vesting 
order dated. 2-8-1962 vesting the proper~ 
ties in the Official Receiver with 
retrospective effect is not sustainable 
in law. : 

8. Mr.T.R.Rajagopalan, learned counsel 
appearing for the plaintiff. first 
respondent (now represented by respond- 


‘ents 5 to 8 who are brought on record 


БЕ 


E 


as legal representatives on 3-9-1982), 
contended that after the order óf ánnul- 
ment, tle insolvency proceedings will 


not automatically come to an end if 


by oversight the Court omitted to pass 
necessary orders for the protection 
of the creditors, there is nothing in 
the Insolvency Act disabling the Court 
to pass an order subsequently to correct 
the mistake to protect the interests 
of .the creditors. It is the contention 
of the learned counsel for the contend- 
ing respondents that the Courts. below 
are perfectly right in decreeing the 


. suit for partition. 


9- It is seen from the records that 
the order of annulment was passed under 
section 43 of the Provincial Insolvency 
Act on the failure on the part of the 
insolvent to apply for discharge. Though 


it is expected of the Insolvency Court : 


to pass simultaneously an order regard- 


ing  vesting of properties in the 
Official Receiver, if necessary, along 
with the order of  annulment under 


section 37, that does not mean that 
the Court is’ powerless to rectify the 
mistake by passing an order subsequently 
vesting the properties in the Official 
Receiver to protect the interests of 
the creditors. Mr.I.R. Rajagopalan relied 


on the following reported judgments 
in support of his contention; CHOUTMAL 
v. JOKHI RAM, A.I.R.1933  Pat.84, ISHAR 
DAS v. MT.FATIMA BIBI, A.I.R. 1934 


Lahore 468, ABDUL LATIF v. J.R.PERCIVAL, 
А.Т.К. 1936 Са1.573, BALUSWAMY 


OFFICIAL RECEIVER, MADURAI, (1938)1 


Ve > 


M.L.J.824- A.I.R.1938 Mad.752 and VEERA- 
YYA v. KOTIREDDY, (1941)1 M.L.J.5372 
A.I.R.1941 Mad.583. It may be mentioned 
here that in the decision in BALUSWAMI 

v. OFFICIAL RECEIVER, MADURA, (1938)1 
M.L.J.824= A.I.R.1938 . Mad, 752 fpandrane 
Row, J. after referring with approval 
to the earlier three judgments referred 
to above, has taken the view that the 
order, vesting the properties in the 
Official Receiver even if passed subse- 
quent to the order of annulment, is 
valid and the same cannot be challenged 
because it was not passed simultaneously 
with the order of annulment but some 


‚ time later. 


10. In ISHAR DAS v. MT.FATIMA BIBI, 
A.I.R.1934 Lahore 468 it was held as 
follows: ` 
"If a debtor fails to apply for an 
order of discharge within the period 
specified by the Court, or having 
made such application fails to appear 
on the date of hearing, the adjudi- 
cation does пої stand cancelled 
' automatically but the Court must make 
an express order annulling the order 
of adjudication. 


Where an  Insolvency Court while 
passing -an order under section 43 
annulling adjudication has omitted 


to pass an order under section 37 
directing that the property of the 
insolvent shall vest in the Official 
Receiver for the benefit of the 
general body of creditors, it has 
the power to add it at a later stage. 
An Insolvency Judge possesses the 
inherent powers of a civil Court, 
to make all orders necessary for the 
ends of justice and prevent abuse 
of the process of Gourt." 


Similar was the view. taken by the Patna 
High Court and the Calcutta High Court, 
reference to which had already been 
made, The principle laid down in BALU- 


SWAMI v. OFFICIAL RECEIVER, MADURA, 
(1938)1 M.L.J.8249 A.I.R.1938 Mad.752 
has subsequently been followed in 


CHIDELTA VEERAYYA v. 
(1941)1 M.L.J.537: 


KALLAM KOTIREDDI, 
A.I.R.1941 Mad.588. 
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11. In CHOUTMAL v. JOKHI RAM, A.I.R.1933 
Patna 84 a Division Bench of that High 
Court at page 86 has observed as 
follows:- А 
"In this particular case an order 
vesting the property in the receiver 
‘was passed on lst August 1928, about 
six weeks after the order of annul- 
ment. The question is - Is this order 
valid and operative? If so, the 
insolvency proceeding has not come 
to an end, though the protection 
afforded to the debtor has been taken 
away from him. Sir Sultan Ahmad has 
contended, as I have said that the 
order contemplated in the last clause 
of section 37 must be passed simul- 
taneously with the order of annulment, 
and, if it is not done, the court 
is deprived of its powers and no 
subsequent vesting order can be of 
any avail. I cannot accept it, and 
see no reason why the order cannot 
be passed later on. To hold otherwise 
.will lead to serious injustice, as 
it would have done in this case, and 
this the legislature could never have 
contemplated, It is to be noted that 
in the case before us the order of 
adjudication was made on appeal by 
this Court at the instance of one 
of the creditors (appellant in Misces- 
saneous Appeal No.210 of 1930) and 
the annulment was made on account 
of the default of the insolvent behind 
the back of the creditors, who were 
vitally , interested in the admini- 
stration of the insolvent's estate. 


The order of annulment, on failure 
to apply for discharge, is intended 
to punish the insolvent by withdrawing 
from him the protection which he gets 
by the order of adjudication and if, 
while passing the order of annulment 
the Court by some eversight or other 
fails to pass orders for the protec- 
tion of the creditors, there is no 
reason why the Court cannot do so 
when the mistake is pointed out to 
‚ it. There is nothing in the Insolvency 
Act to prevent it. It is not correct 
to say that after the order of annul- 
ment the insolvency proceeding comes 
to an end ipso facto. This мегу 


section 37 provides that all the 
previous acts of sale or disposition 
of property etc. will hold good. Cases 
may arise in which the direction and 
orders of the Court may be necessary 
for the purpose of court acts to 
complete the titles of the trans- 
ferees, etc. or for protecting their 
interest and there is no reason to 
hold that the Court after the order 
of annulment ceases to have јигіѕ- 
diction in the insolvent's estate. 
The cases which I have referred above 
and on which reliance has been placed 
on behalf of the respondents are of 
no: use, to us. In none of these cases 
was any order vesting the property 
in any other person passed by the 
Bankruptcy Court, even on a subsequent 
date, and therefore the legal conse- 
quences followed and the property 
was held to be vested in the insol- 
vent. None of these cases can be an 
authority for the proposition that 
the order contemplated in the last 
clause of section 37 cannot be passed 


some time after- the order of 
annulment." > 


In ABDUL LATIF V. J.R.PERCIVAL,  A.I.R. 
1936 Cal.573 a learned single Judge 
of that High Court following the 
decision CHOUTHMAL v. JOKHI RAM, A.I.R. 
1933 Patna 84 has held as follows: 


| 


Я 
| 
i 
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"The vesting of the property in a.. 


person appointed by the Court as 
provided in section 37 of the Act 
is designed to carry this object into 
effect. Section 37 merely states the 
effect of an annulment and an adjudi- 
cation can be annulled under a variety 
of circumstances which I have indi- 
cated above. The insolvency proceed- 
ings do not automatically terminate 
with the annulment, and it cannot 
be said that by an order passed under 
section 43 of the Act the Judge’ loses 
seisin of the matter and cannot 
thereafter make any order: in those 
proceedings" 


12. In view of these clear pronounce- 
ments there can be little doubt that 
the Courts below are right in decreeing 
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the suit, negativing the technical plea 
raised by the defendants. ` 


13. Mr.Mahaboob Sheriff, however, relied 
on a Full Bench decision of this Court, 
reported in SUBBIAH GOUNDAN v. RAMASWAMI 
GOUNDAN, (1953)2 M.L.J.766= А.І,Е.1954 
Mad.604= I.L.R. (1954) Mad.80. On а 
perusal of the judgment, it is clear 
that the point that directly arises 
in this case was not the point for 
consideration in the said Full Bench 
case. The learned counsel wanted to 
rely on the following observations in 
the Full Bench Judgment. 


"Once the adjudication was annulled 
without imposing any conditions, it 
must be taken that there was no insol- 
vency at all, and by reverter under 
section 37 of the Provincial Insol- 
vency Act, the prior state of things 
was restored and the property vested 
in the insolvent with retrospective 
effect. The effect of annulling the 
insolvency was to wipe out the effects 
of insolvecy altogether and to vest 
the property in the insolvent debtor, 


‘subject however to the exceptions 
provided in section 37," 
The learned counsel contended that 


applying the above principle to the 
facts of the instant case, it must be 
held that the order of annulment had 
the effect of restoring the properties 
in the insolvent- with retrospective 
effect and -subsequent order of che 
Insolvency Court, vesting the properties 
in the Official Receiver with retros- 
pective effect, has no legal sanction. 
I am unable to agree with the contention 
of the learned counsel for the appel- 
lant. As pointed out earlier, on the 
facts, the Full Bench had no occasion 
to consider whether the Insolvency Court 
can pass an order subsequent to'the 
annulment to -safeguard the, interests 
of the creditors, vesting the properties 
in the Official Receiver and, therefore, 
the said observations cannot be pressed 
into service to sustain the argument, 
particularly in the light of the other 
judgments of this Court as well as other 
Courts to the effect that there can 
be an order of vesting the properties 


,Ve CO-OPERATIVE SOCIETY, 


in the Official Receiver subsequent 
to the order of annulment to protect 
the interests of creditors. The reasons 
for taking such a view had been given 
in the decisions to which reference 
had already been made. ' 


14. Mr.Mahaboob Sheriff 
on the judgment, reported 


also relied 

in SARJUBAE 
NANPA, A.I,B. 
1949 Nagpur 39. Though this  jedgsent 
appears to support the contentíon of 
the learned counsel for the appellant, 
in view of the fact that a different 
view, has been taken in other cases 
it is not possible for me to accept 
the view taken in SARJUBAI v. CO-OPERA- 
TIVE SOCIETY, NANPA, A.Y.R.1949 Nag- 
pur 39. 


15. No other point was raised and 
argued, in the light of the above 
discussions, I am of the view that the 
judgments and decrees of the Courts 
below are perfectly in accordance with 
the principles laid down by this Court 
.and do not call for any interference 
in this second appeal. Consequently, 
the second appeal fails and it is 
dismissed. However, there will be no 
order as to costs. 


R.S. 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
- MADRAS. 


СЕЕ Original Jurisdiction) 


-` Present :- С. Ramanu jam, J. 


*W.P.No.2293 cf 1984. 
S.Swaminathan 


vs 
State of Tamil Nadu; - - represented by 
the Commissioner and Secretary, Home 
Department , Fort St. George, Madras-9 
and others Кереп, 


Tamil Nadu Buildings. (Lease and. Rent 
Control) Act (XVIII of 1960), section 
3(A)(3) - Scope - The Tamil Nadu Build- 
ings (Lease and Rent Control) Rules 
(1974) - "Any Person" - 
Allottee of a building requisitioned 
by Government - 
aggrieved, 


The words ‘any person' aggrieved · by 
.an order under sub-section (2) of. 
section 3-A(3) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act will 
take in, in the case of orders directing 


'. the release of a building, the. allottee 


who is factually aggrieved by the order 
of release. $ 

In the case of an application for 
release of a building under 
3(A) of the Act, the Government who 
is actually the statutory tenant cannot 
be a party for the Government itself 
has been conStituted as an appellate 
authority under the rules. 
the only party who can resist an appli- 
cation under section 3-A can only be 
the allottee, though the allottee claims 
his right only through the Government. 
An order passed under section 3-А(2) 
may be positive or negative, that is 
an order may be one releasing the 
building or it .may be a refusal to 
release. the building. If every order 
passed under section  30-A(2) should 
be the subject-matter of an appeal, 
.then in respect. of an order directing 
the release of the building, the appeal 
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"9th August, 1984. 


"^ Petitioner* 


Meaning of - 


Held to be a person. 


section. 


Therefore, : 
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could be filed only by the allottee 
and not by the Government which is the 
statutory tenant and which also happens 
to: be the appellate authority under 
the Act. Rule. 20 says that in cases 
falling under section 3, 3-A and 12 
of the Act, the authorised officer, 
if he thinks fit to do so, may person- 
ally inspect the building concerned 
and may call. for any particulars in 
respect of the said building from the 
landlord or tenant or occupant or any 
previous tenant ог occupant thereof 
and such landlord, tenant or occupant 


shall ‘thereupon furnish such parti- 
culars. Thus at the time of the 
inspection,’ the allottee as a person 


in occupation of the premises is 
entitled to appear and make represen- 
tation. Thus, section 3-A and the Rules 
referred. to above as amended appear 
to proceed on the basis that even though 
the Government is the statutory tenant 
and the allottee is merely a licence 
in occupation of the premises, he has 
a right of representation before the 
Accommodation Controller while deciding 
the question as to whether the building 
is to be released or not and he is also 
authorised .to file an appeal if the 
order of release. is made overlooking 
his representations. [Paras.4 & 6] 


Cases referred to:- 


Durai v. Govt. of Tamil Nadu, (1976)89 
L.W.558; Kandan v. The Chairman, Madras 
Dock Labour Board, Madras, (1983) 96 
L.W.68; Balmukand Sharma. v. Board of 
Revenue, I.L.R. (1966)16 Вај.1091. 


under Article 226 of the 
Constitution of India, praying’ that 
in the circumstances stated therein, 
and in the affidavit filed therewith 
the High Court will be pléased to issue 
a Writ of Certiorari calling for: the 
records in G.0.Ms.No.365 Home Qays sm 
Department on the file of tne Ist 
respondent herein and quash the order 
dated 15-2-1984, 


Petition 


N.Sivamani, for P.S.Somasundaram, . for 


Petitioner. 


M.A.Sadanand and K.Sampath, for Respon- 
dents. 
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"The Court made the following 


ORDER:- The petitioner herein is a 
Central Government servant working in 
the postal department and he was allot- 
ted Premises No.41, Royapettah High 
Road by the Government on a monthly 
rent of Rs.55/-. The said premises was 
earlier requisitioned by the Government. 
The owner of the premises applied for 
release of the said premises on the 
ground, that he required the premises 
bona fide for his own occupation. Though 
similar requests from the owner Һай 
been rejected on earlier occasions, 
the Accommodation Controller has chosen 
to direct the release of the building 
by an order dated 1-7-1982, In pursuance 
of the said order releasing the building 
at the instance of thé owner, the 
petitioner who was an allottee was 
directed to deliver possession of the 
building under threat of a forcible 
eviction by an order dated 2-6-1983. 
The said order was received by the 
petitioner on 7-6-1983 and the peti- 
tioner thereafter filed an appeal to 
the first respondent herein, the State 
Government, on 20-7-1983. The Government 
had chosen to entertain that appeal 
and has disposed of the same on merits 
holding that the owner of the building 
has established his bona fide require- 
ment for his own occupation and in that 
view dismissed the appeal filed by the 
petitioner. Aggrieved by the order of 
dismissal of his appeal, the petitioner 
has filed the present writ .petition 
for quashing the order of the Government 
made in, G.O.Ms.No.365 Ноте dated 
15-2-1984. Apart from questioning the 
order of the Government on merits, the 
petitioner has also raised a ground 
that in so far as the Accommodation 
Controller did not fix any specified 
date for hearing and give notice of 
the same to the parties before him, 
the ultimate order passed by him stands 
vitiated for not following the procedure 
set out in Rules 11 and 12 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Rules, 1974. 


2. When the Writ Petition was taken 
up for hearing, the learned Additional 
: Government’ Pleader -appearing for the 


first and the second respondents and 
the counsel appearing for the third 
respondent, the owner of the premises, 
have raised an objection as to the 
maintainability of the writ petition 
and their objections are two-fold. One 
is that as the petitioner being only 
a licensee and as his rights flow only 
from the Government who had directed 
the release of the building and as he 
has no independent right in relation 
to the subject-matter he cannot maintain 
this writ petition against the orders 
of the Government. The second is that 
even assuming that the writ petition 
is maintainable, the petitioner is not 


entitled to succeed therein as his 
appeal before the Government was admit- 
tediy time barred and as such the 


Government should not have entertained 
the appeal and disposed of the same 
on merits. 


3. In support of the first contention, 
reference is made to the decision of 
Sathiadev, J. in VISWANATIIAN Ve THE 
COLLECTOR OF MADRAS, (Writ Petition 
No.9559 of 1982) and the decision of 
Mohan, J. in DURAI У. GOVERNHENT ОЕ 
TAMIL NADU, (1976) 89 Law Weekly 558. 
In the first case it has been held that. 
since the writ petitioner is only a 
licensee under the Government which 
is legally the tenant of the premises, 
he cannot claim the status of a tenant 
under the Act and, therefore, he is 
not entitled to challenge an order 
passed by the Government directing the 
release of the building and the 
petitioner as an allottee is bound by 
the action of the Government and he 
cannot claim any independent right apart 
from his position as an allottee. In 
the second case, a house requisitioned 
by the Government under section 3(3) 
was later released at the instance of 
the owner of the building. That order 
directing the release passed by the 
Government was challenged by the allot- 
tee of the premises on the ground that 
he was not given any notice before the 
order of release was passed and, there- 
fore, the order releasing the building 
is vitiated. Mohan, J. while dismissing 
the writ petition pointed out that the 
order directing the release of the 


` 
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building anounts to a revocation of 
the licence granted in favour of the 
allottee, the writ petitioner, and as 
such he is not entitled to any notice, 
‘The learned Judge also proceeded on 
the basis that it is the government 
which is the statutory tenent and the 
allotee is only a licensee from the 
Government and he has no independent 
right. to agitate as against the Govern- 
ment, After a due consideration of the 


above two decisions relied on by the ` 


learned counsel for the respondents, 
I am of the view that those decisions 
do not apply to the facts of this case. 
Further the said decisions do not make 
any reference to the changes brought 
about in- the statutory provisions by 
the amendment in the year 1973. 


Á. Before the amendment in 1973, an 
allottee of the premises requisitioned 
by the government was treated as a mere 
licensee with no right of his own except 
the right he can claim through the 
Government and if the Government chooses 
to release the building it has earlier 
requisitioned, the allottee has no say 
in the matter. But the position has 
been somewhat changed by the, amendement 
brought in the year 1973. Section 3-A(3) 
is to be noted in this connection. 


Section 3-A deals with the topic of 
release of the building. Section 
3-A(1)(a) enables the owner of a 


residential building which has been 
requisitioned by the Government to apply 
for release on the ground that he 
requires it for his own occupation or 
for the occupation of any member of 
his family subject to the condition 
that the landlord or the member of the 
family subject to the condition that 
the landlord or the member of the family 
is not occupying any residential build- 
ing of his own in the city, town or 
village concerned. Section 3-A(3) which 
is relevant is as follows:- 


"Any person who is aggrieved by an 
order passed by the authorised Officer 
` under sub-section (2) may, within 
fifteen days from the date of receipt 
of such order, prefer an appeal to 
the Government and the Government 
shall pass such order as they deem 
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fit and on such appeal being prefer- 
red, the Government may order stay, 
of further proceedings in the matter 
pending decision on the appeal," 


The above sub-section (3) uses the 
expression "any person" who is aggrieved 
by an order pa&Ssed under. sub-section 
(2) releasing the building. If really 
the only person who can be taken to 
be aggrieved is the  Iandlord, the 
statute would have used the word 
'landlord' or ‘the applicant for 
release' instead of the expression "any 
person". The Subsection seems to 
proceed that there is more than one 
person who can be aggrieved by an order 
passed by the Government releasing the 
building. The other  sub-sections to 
section  3-A wherever the  'context 
requires, use the expression 'landlord'. 
Thérefore, the Legislature should have 
used the expression  'landlord' іп 
sub-section (3) if the landlord is the 
only person who is’ taken to be aggrieved 
by the order of the controller. Sub- 
section (2) contemplates two kinds of 
orders passed by the concerned authori- 
ties, one an order releasing the build- 
ing and the other rejecting the applica- 
tion for release. Sub-section (3) is 
in general terms  comprehending both 
the kinds of orders. It is only in 
respect of a rejection of an application 
for release the landlord may be said 
to be aggrieved. In respect of an order 
directing a release, the landlord cannot 
be said to be an aggrieved person, but 
the allottee can be taken to be aggri- 
eved. Thus the language of sub-section 
(3) which uses the expression "any 
person aggrieved by an order under 
sub-section (2)" will take in, in the 
case of orders directing the release 
of the building, the allottee who is 
factually aggrieved by the order of 
release. 


5. In this connection, a look at the 
relevant rules is also necessary. Rule 
llinter alia says that every applica- 
tion for release under section 3-A shall 
also state the grounds on which the 
application is made and sub-rule (2) 
of Rule 11 says that every application. 
under the Act shall be accompanied br 
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a spare copy or sufficient number of 
spare copies thereof for 
the respondent or respondents mentioned 
therein. Rule 12 deals with the 
procedure for disposal of applications, 
and that states that when an application 
“is presented under Rule 11, the Control- 
ler or the authorised officer, or an 
officer authorised by him, as the case 
may be, shall fix the date on which 
and the place at which the inquiry in 


respect of the application will be held’ 


and send notice thereof to the applicant 
or applicants and the respondent or 
respondents mentioned in the application 
and also send a copy of the application 
along with the notice to the respondent 
or respondents, Sub-rule (2) of Rule 
12 directs the Controller or the autho- 
rised officer to give the parties a 
reasonable opportunity to state their 
case. He shall also record a brief note 
of the evidence of the parties and 
witnesses, if any, examined on either 
side. Thus a conjoint reading of Rules 
11 and 12 shows that they apply not 
only-to the applications under section 
10 but also to the applications filed 
under section 3-A for release of the 
building and that there are two rival 
parties even in an application for 
release under Section 3-A(1). In the 
case of an application for release of 
a building filed under Section 3-A, 
the Government who is actually the 
statutory tenant cannot be a party for 
the Government itself has been consti- 
tuted as an appellate authority under 
the Rules. Therefore, the only party 
who can resist an application under 
section 3-A can only be the allottee, 
though the allottee claims his right 
only through the Government, Rule 18 
provides for appeals -being filed to 
the Government against the orders of 
the Accommodation Controller releasing 
or refusing to release the building. 
As already stated, an order passed under 


section 3-А(2) may be positive ог 
negative, that is an order may be one 
releasing the building or it may be 


a refusal to release the building. If 
every order passed under Section 3-A(2) 
should be the subject-matter of an 
appeal, then in respect of an order 
directing the release of the building, 
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the appeal could be filed only by the 
allottee and not by the Government which 
is the statutory tenant and which also 
happens to be the appellate authority 
under the Act. Rule 20 makes the 
position still clearer. That rule deals 
with inspection of the building by the 
authorised officer, That says that in 
cases falling under section 3, 3-A and 
12 of the Act, the authorised officer, 
if he thinks fit to do so, may personal- 
ly inspect the building concerned and 
may call for any particulars in respect 
of the said building from the landlord 
or tenant or occupant or any previous 


tenant or occupant thereof апі such 
landlord, tenant or occupant shall 
thereupon furnish such particulars. 


Thus at the time of the inspection, 
the allottee as a person in occupation 
of the premises is entitled to appear 
and, make representations. 


6. Thus section 3-A and the Rules 
referred to above as. amended appear 
to proceed on the basis that even though 
the Government is the statutory tenant 
and the allottee is merely a licensee 
in occupation of the premises, he has 
a right of representation before the 
Accommodation Controller while deciding 
the question аз to whether the building 
is to be released or not and he is also 
authorised to file an appeal if the 
order of release is made overlooking 
his representations. In this case, it 
is only under Rule 18, the petitioner 
has filed an appeal before the govern- 
ment. As an occupant, the petitioner 


is aggrieved by the order passed by 
the Accommodation Controller under 
section 3-A(2) and as an aggrieved 


person he is entitled to file an appeal 
under that Section read with Rule 18 
to the Government. Having regard to 
the fact that the statute gives certain 
special rights, that is, right of 
representation, right to file an appeal 
to the Government etc. the petitioner 
as an occupant of the premises which 
has since been directed to be released 
by the respondents 1 and 2 and who is 
aggrieved by the decision of the govern- 
ment rejecting his appeal is entitled 
to come before this Court as against 
the rejection of his appeal. 
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7. Irrespective of the fact whether 
the petitioner is entitled to file an 
appeal before the Government as a party 
to the proceeding, the question to be 
considered now is whether the petitioner 
whose appeal has been rejected by the 
Government can come before this Court 
as an aggrieved party or not. If a 
person files an appeal before the 
Government and that appeal is rejected, 
no reasoning is necessary to show that 
he is ап aggrieved person by the 
rejection of his appeal by the Govern- 
ment. Such a person can maintain a writ 
petition before this Court. In such 
a case he is not coming before this 
Court as a mere allottee but as a person 
whose appeal has been rejected by the 
Government. In this view of the matter, 
I am not inclined to uphold’ the 
objection taken by the learned counsel 


for the respondents that the petitioner’ 


cannot maintain the writ petition before 
this Court. The special facts that arise 
in this case were not present in the 
cases decided by Sathiadev, J. and 
Mohan, J. referred to above. Hence those 
‘decisions do not stand in the way of 
the petitioner maintaining the writ 
petition, « 
8. The further question is whether the 
appeal has rightly been entertained 
by the Government. According to the 
learned counsel for the respondents, 
an appeal against an order of the 
Accommodation Controller passed under 
section 3-A (2) can be filed within 
15 days from the date of the receipt 
of the order and in this case the appeal 
before the Government, having been filed 
beyond the said period of 15 days, the 
Government should have rejected the 
appeal without going into the merits. 
It is not in dispute that the Accom- 
modation Controller passed ап order 
directing the petitioner to hand over 
possession of the premises on 2-6-1983 
and that was received by the petitioner 
on 7-6-1983, As per the provisions of 
the Act, the appeal has to be filed 
in this case оп 20-7-1963. In the 
memorandum of grounds of appeal, the 
petitioner has admitted that the appeal 


is being filed beyond time but he has 
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given certain explanation as to why 
the appeal could not be filed in time. 
Though the memorandum of appeal contain- 
ed a prayer by the petitioner that the 
delay in filing the appeal should be 
condoned and the appeal should be dealt 
with on merits after such condonation, 
the impugned order of the Government 
straightaway proceeds to deal with the 
appeal on merits without referring to 
the question of delay. It is in those 
circumstances, the learned counsel for 
the respondents have taken up the plea 
that the Government could not have 
entertained the appeal filed belatedly 
and it should have rejected the appeal 
as having been filed out of time. The 
learned counsel for the petitioner does 
not dispute the fact that the appeal 
has been filed before the Government 
beyond the time but what he contends 
is that since the Government has 
disposed of the appeal on merits it 
should be presumed that the Government 
has condoned the delay and that the 
mere fact that the Government has not 
chosen to pass any order regarding the 
question of delay will not invalidate 


the Government's order dealing with 
the merits of the case. In support of 
this plea, Mr.Sivamani, the learned 


counsel for the petitioner refers to 
the following two decisions: (1) KANDAN 
v. THE .CHAIRMAN, MADRAS’ DOCK LABOUR 
BOARD, MADRAS (1983) 96 L.W.68; 
BALMUKAND SHARMA Ve BOARD OF 
REVENUE, (1966) I.L.R.16 Rajasthan 1091. 


9. In the first ‘case, tne Court was 
concerned with an order of rejection 
of an appeal passed by a Secretary of 
the Dock Labour Board, This court held 
that the power to condone the delay 
vests with the Chairman of the Dock 


Labour Board under the Madras Dock 
Workers' (Regulation of Employment) 
Scheme, 1956 and in that case, since 


the Chairman had not exercised his 
discretion in the matter of condonation 
of the delay but the Secretary exercised 
his discretion and rejected the appeal, 
the order rejecting the: appeal was 
quashed and the matter was directed 
to be considered by the Chairman. 
Г do not see how that decision will 
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be of any help to the petitioner herein. 
In the second case, the Rajasthan High 
Court- was dealing with a case where 
the appellate authority had entertained 
the appeal without making a specific 
order on the question of delay. But 
on the. facts of that case, the Court 
drew an inference that the appellate 
authority condoned the delay even though 


it did not pass any specific order to 


that effect and proceeded to dispose 
of the appeal on merits.. Relying on 
that decision, Mr.Sivamani wants this 
Court to draw the inference that the 
first respondent in this case had in 
fact condoned thé delay before proceed- 
ing to deal with the ‘appeal on merits. 
A perusal of the Judgment of the Rajas- 
than High Court indicates that the 
appellate authority was in fact aware 
of the fact that the appeal had been 
filed belatedly but none-the less chose 
to dispose of the appeal on merits. 
Thus the special facts of that case, 
were sufficient to draw the inference 
that. the appellate authority proceeded 
to deal with the merits after condo- 
nation of the delay, though no specific 
order was passed to that effect. But 
in this case it is not possible to say 
that the Government was aware of the 
fact while disposing of the appeal on 
merits, that the appeal had not been 
filed in time. As a matter of fact, 
the rules provide that the memorandum 
of appeal filed before the Government 
must contain the date of receipt of 
the order appealed against and a copy 
of the order appealed against should 
be appended to the memorandum of grounds 
of appeal. According to the learned 
Government Pleader these steps have 
not, been taken by the petitiqner and 
therefore the Government would not have 
been aware of the fact that there has 
been a delay in -filing the appeal. The 
learned counsel for the petitioner, 
however, refers to the last paragraph 
in the memorandum of grounds of appeal 
wherein the petitioner has stated the 
reasons for the delay in filing the 
appeal. It is no doubt true that the 
memorandum of .grounds of appeal contains 
the reasons for the delay and the 
request for condonation of the delay, 


but ft is not clear whether while 
disposing the appeal the Government, 
was really aware of the fact that there 
is a delay in filing the appeal from 
the file produced. Therefore unless 
one is in a position to say that the 
Government was aware of the delay in 
filing. the appeal while disposing of 
the appeal it is not possible to draw 
an inference that the Government has 
chosen to condone the delay and only 
thereafter it has proceeded to dispose 
of the appeal on merits. I am not there- 
fore inclined to accept the contention 
of the learned counsel for the peti- 
tioner that the Government should be 
deemed to have condoned the delay while 
disposing of the appeal on merits. 


10. It cannot be disputed that the 
Government as an appellate authority 
can -dispose of the appeal on merits 
only when there is a proper appeal 
before it. If the appeal has been filed 
belatedly, unless the delay in filing 
the appeal is condoned, the appellate 
authority is not entitled to entertain 
the appeal and deal with the appeal 
on merits. Since the Government, in 
this case, has not chosen to deal with 
the question of delay and straightaway 
proceeded. to deal with the appeal on 
merits without going into the question 
as to whether the appeal has been 
properly filed ог not, ‘the impugned 
order of the Government disposing of 
the appeal on its merits cannot legally 
be sustained. The result of allowing 
the petition is to restore the appeal 
filed by the petitioner before the 
Government and the said appeal has to 
he disposed of now by the Government. 
However, before going to deal with the 
appeal on merits, the Government has 
to give a finding whether a case has 
been made out for the .condonation of 
the delay or not. If the Government 
finds that this is a case for the 
condonation of the delay, then it will 
have to necessarily give notice to the 
third respondent, the owner of the 
building and hear his objections before 
passing a final order. When the Govern- 
ment considers the question whether 
the delay in filing the appeal is to 

) А 


324. - 


be condoned or not, the owner of the 
building will be given notice and ` ће 
will be heard on all objections taken 
by him. The objections may also include 
as to whether section 5 of the Limi- 
tation Act applies 
are sufficient grounds for the condo= 
nation of the Teray 


The Writ Petition is allowed accord- 


ingly. There will be no order as to 
costs. i 
R.S. 0 ------ Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- V.Ramaswami, J. 


*S.A.80.1881 of 1981. 8th February, 


1985. 
B.Beekamchand Sowcar Appellant* 
Ve 
М. Jayaraman Respondent, ғ 
(A) Tamil Nadu Pawn орана Act (XXIII 
of 1943), sections 11(1) and (2) and 
12 - Pawn Broker - Suit for return of - 
articles - Defendant opposing alleging 


that right to redeem had been lost and 
article had been sold - Burden of proof 
lies on pawn broker. 

(B) Tamil Nadu Court - Fees and Suits 
Valuation Act -(XIV of 1955), 
12(2) and 4(a) - Valuation of the suit 
and һе Court - Fee paid by the plain- 
tiff not disputed by the defendànt - 
Effect of. 
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and “whether ` there, 


sections , 


[1985 


(C) Civil Procedure Code (V of: 1908); 
section 102 - Value of the suit less 
than Rs.700 - Second Appeal - Whether 
maintainable. 


It may be seen from section 1l of the 
Tamil Nadu'Pawn Brokers Act which deals 
with the rights of both the pawner and 
the pawn-broker, that in so far as the 
pawner is concerned, he is entitled 
to' redeem the pledged articles by 
payment of the amount due at any time 
until the pawned articles are disposed 
of, as provided for in the ‘Act. So far 
as the pawn-broker is 
is not entitled to dispose of the 
pledged articles for a period of one 


` year and seven days and thereafter an 


option is -vested in the pawn~—broker 
either to have the article disposed 
of and recover the amount lent or wait 
till the article is redeemed. This is 
the effect of section 11, Clause (1) 
of section 11, by providing that every. 
pledge shall be redeemable within one 
year from the date of pawning and seven 
grace days thereafter, places a restric- 
tion on the pawn-broker selling the 
property and  realising the amount, 
before that period of oné year and seven 
days. The right under clause (1) of 
section 11 vested in the pawner is in 
no way different from the one, which 
is made under clause (2) of section 
11. Both the rights are, a right to 


. redeem only the articles which are not 


disposed of. It is put in the negative 
form in section 11(1) restricting the 
right of the pawn—broker in respect 

of the disposal of the articles, and 
recovering the amount lent. on the 
pledge. In the circumstances there could 
be no doubt ‘that the burden of: proving 
that, the article is disposed of is on 
the pawn-broker because it is not as 
if the pawn-broker is~obliged ‘to sell 
as soon as the period of one year and 
seven days is over. An option is vested 
in him to dispose of it or wait for 
the redemption. Therefore the pawn-bro- 
ker will have to establish that he had 
exercised his option and disposed it 
of. Even otherwise, proving the negative 
of non-disposal of the article, cannot 
be said to rest. on the plaintiff even 
under the provisions of the Evidence 


concerned, he ^ 
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Act. The burden is therefore on the 
defendant to prove that he had exercised 
his option and disposed of the said 
articles and therefore the plaintiff 
has no right of redemption. 
12(1) says that a pledge passed shall 
not be disposed of by the pawn-broker 
otherwise than by sale at a public 


auction conducted in accordance with 
such rules as may be prescribed. The 
rules prescribed state that the 


pawn-broker in the City of Madras shall 
apply to the Commissioner of Police 
for permission for sale of time-barred 
jewels with a list, in triplicate of 
jewels, etc, Rule 12 also provides for 
mode of selling the articles. 

[Paras.2 and 3] 


Under clause (2) of section 12 of the 
Court-fees . Act, the defendant is 
entitled to plead that the subject- 
matter of the suit had not been properly 
valued or that the court-fee ‘paid is 
not sufficient. If such a question is 
raised, the Court is bound to make an 
order after hearing the. parties. It 
is well established that unless the 
plea raised by the defendant on the 
value of the suit would affect the 
jurisdiction of the Court to deal with 
the subject-matter of the suit the value 
determined and the court-fee payable 
could not be questioned by the defendant 
in appeal or revision against the order 
of the trial Court. 
cases where jurisdiction is not 
involved, if the decree is ultimately 
against the defendant and appeal is 
preferred by him against that judgment, 
it is open tó him to raise the question 
of court-fee or the valuation, in the 
appeal that may be preferred, under 
section 12(4)(a) of the Court-fees Act, 
because the order made by the trial 
Court on the question of valuation will 
not operate as res judicata and it will 
form part of the judgment, which was 
made in the suit itself. However, if 
,the defendant had not raised the 


question of valuation originally it 
is not open to him to raise that 
question, even when it comes up on 


appeal, It may be seen from the provi- 
sions contained in section 12(4)(a) 
of the Court-fees Act, the appellate 


Section 


However in such. 


Court is entitled to consider the 
correctness of any order passed by the 
lower Court affecting the fee payable, 
there is no question of the appellate 
Court questioning the correctness of 
that order. [Para.5] 


In this case the defendant did not raise 
the question of valuation of the suit 
or the Court - fee payable in the trial 
Court itself and therefore, it will 
not be possible for him to question 
the same in second appeal. In fact he 
had not questioned the same in the first 
appeal preferred by him, even though 
he was the appellant in the Court below, 
instead he had simply adopted the value 
given by plaintiff in the trial Court. 
In the circumstances therefore it is 
not open to the defendant to re-value 
the claim in the second appeal for the 


first time in his own way. [Рага, 5] 
Case referred to:- 
Jodhai Ramdayal у. Bharat . Sukhdi, 


A.I.R.1959 M.P.97. 
M.Shama Das, for Appellant. 


U.N,R.Hao, for Respondent. e 


The Court delivered the following 


JUDGMENT:- The defendant is the appei- 
lant. The suit was filed by the respon- 
dent/plaintiff for a direction to the 
defendant to return the gold chain 
weighing 65 grams by receiving the sum 
of Rs.833/- due to the defendant in 
respect of the pledge of the said jewel 
and borrowing of a sum of Rs.700/- on 
27.8.1966. There is no dispute that 
the said chain, weighing 65 grams, was 
pledged with the defendant for the 
borrowing of a sum of Rs.700/-, The 
defence was that the plaintiff's right 
to redeem the pledged article had been 
lost long ago and the defendant had 
Sold the articles. Both the courts below 
have concurrently held that the defend- 
ant had not proved the sale of the 
pledged article as per the provisions 
of the Tamil Nadu Pawn Brokers Act, 
1943 (hereinafter referred to as the 
Act) and that therefore, the plaintiff 
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is entitled to the decree as prayed 
for. In this Second Appeal, a prelimi- 
nary objection was taken by the learned 
counsel for the  respondent/plaintiff 
on the maintainability of the second 
appeal, in view of the provisions of 
section 102 of the Code of “Civil 
Procedure, which I will deal with later 
on. 


‚2+ Learned Counsel for the appellant 
іп -this case contended that -under the 
provisions of ‘the Act and the Rules 


' framed thereunder, and in particular 

section 11(2) and the procedure 
` prescribed for auction, the burden is 
: on the plaintiff to prove that the 


. article- is^not sold, 
Seek redemption under the provisions 
of -section-11{2) of the Act. Section 

‘ll-of the Act reads thus:- 


"11(1). Every pledge shall be redeem- 
able within one year from the date 
of pawning, exclusive of that day; 
апа there shall be added to that year 
of redemption seven days of grace 
within which every pledge shall 
continue to be redeemable. 


(2). A pledge shall further continue 
‘to beo?redeemable until it is disposed 
‘of as provided in this’ Act, although 

the period of redemption and days 

of grace have expired." 


(Explanation omitted) 


It may be seen from this provision, 
which deals with the rights of both 
the pawner, апа the pawnbroker, that 
in so far as the pawner is concerned, 
he is entitled to redeem the. pledged 
articles by payment of the amount at 
any time until the pawned articles are 
disposed of, as provided for in the 
Act. So far as the, pawn-broker is 
concerned, he is not entitled to dispose 
of the pledged articles for a period 
of one year and :ѕеуеп days and there- 
after an option is vested on the 
pawn-broker either to have the article 
disposed of and recover the amount lent 
or. wait till the article is redeemed. 
This is the effect of section 11. Clause 


if he wants to: 


[1985;- 


(1) of section 11, by providing that 
every pledge shall be redeemable within 
one year from the date of pawning and 
seven grace days thereafter, a restric- 
tion is put on the pawn-broker selling 
the property and realising the amount 
before that period of one year and seven 
days. The right under clause (1) of 
section 11 vested in the pawner, is 
in no way different from the one, which 
is made; under clause (2) of section 
ll. Both the rights are, a right to 
redeem only the articlés which are not 
disposed of. It is put in the negative 
form in section 11(1),. restricting the 
right of the pawn-broker in respect 
of the disposal of the article and 
recovering the amount lent оп the 
pledge. In these circumstances, there- 
fore, there could be no doubt that the 
burden of proving that the articles 
had been disposed of is on the pawn-bro- 
ker because it is not as if the 
pawn-broker was obliged to sell as soon 
as the period of one year and seven 
days is over. An option is vested in 
him to' dispose it of or wait for the 
redemption. Therefore, the pawn-broker 
will have to establish that he had exer- 
cised his option and disposed it of. 
Even otherwise, proving 'the negative 
of nondisposal of the article, cannot 


' be said ‘to rest on the plaintiff even 


under the provisions of the Evidence 
Act. The burden is therefore on the 
defendant to prove that he had exercised 
his option and disposed of the said 
article and therefore, the plaintiff 
has lost his right of redeemption. 


3. Learned Counsel for the defendant 
referred to the. provisions of section: 
12 and the rules framed thereunder 
relating to the auction. Section 12(1) 
says that a pledge pawned shall not 
be disposed of by the pawn-broker other- 
wise than by sale at a public auction, 
conducted in accordance with such rules 
as may be prescribed. The rules prescri- 
bed state that the pawn-broker in the 
city of Madras shall apply to the 
Commissioner of Police for permission 
for sale of the time barred jewels with 
a list, in triplicate, of jewels, etc. | 
Rule 12 also provides for the mode of 
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selling the articles. In particular, 
the learned counsel relied оп the 
provision that the auction list should 
be published and the auctioneer is bound 
to send a printed catalogue to the 
pawner by registered post at least one 
week before the date fixed for the sale. 
All these provisions relating to the 
sale are referred to by the learned 
counsel to show that the pawner should 
have been aware of the sale and there- 
fore, it is not necessary for the pawn- 
broker to prove the disposal and also 
in respect of his argument that the 
burden of proving that it had not been 
disposed of, is on the plaintiff. I 
am unable to see how this argument can 
be advanced at all in this case. If 
the case of the plaintiff that the 
pledged article had not been disposed 
of is to be accepted, it means the 
provisions of section 12(1) had not 
been invoked and there is no question 
of publication of the auction and 
sending of notice to the plaintiff at 
all. If really the defendant had taken 
action under ‘section 12(1) «ead with 
the rules framed under the Áct, it would 
have been easy for him to prove that 
fact by reference to some or other of 
the records or by such evidence as he 
may choose to satisfy the Court that 
there was a public auction in which 
the pledged article had been sold. The 
only evidence available in this case 
is the oral evidence of the defendant 
himself, which, both the courts below 
have concurrently rejected, as unbeliev- 
able and unacceptable, In the circum- 
stances, therefore, the defendant could 
not contend either that the plaintiff 
is not liable to seek' the redemption 
of the article or that he has discharged 
the burden of proving that the article 
had been disposed of, Therefore, even 
on merits, the second appeal is liable 
to be dismissed. 


4. Learned counsel for the respondent/ 
plaintiff, as, already stated, .took a 
preliminary objection as to the main- 
tainability of the second appeal on 


the ground that the value of the suit. 
as mentioned in the plaint was Rs.833/- | 


and therefore, the value of the second 
appeal should also be the same and that 


therefore, under section 102, Code of 
Civil Procedure, the second appeal is 
not maintainable, Learned counsel for 
the defendant does not dispute that 
the suit is of a small cause nature 
and that is so in view of the decision 
of .a Division Bench of Madhya Pradesh 
High Court reported in JODHAI RAMDAYAL 
v. BHARAT SUKHDI, A.I.R.1959 M.P.97. 


However, he contended that the real 
value of the suit is not Rs.833/-, but 
it is тоге than  Rs.3,000/- and 
therefore, the second appeal is main- 
tainable. I am unable to see how this 


contention also is open'to the defend- 
ant. When the suit was valued at 
Rs.833/-, the defendant did not dispute 
the value. If the case of the defendant 
is that since the suit has been decreed 
to the effect that the plaintiff is 
liable to pay Rs.700/- with interest 
at 12% р.а. from the date of pledge 
till the date of redemption and there- 
fore, he had valued the second appeal 
at Rs.700/- with interest at 12% p.a. 
from the date of pledge till the date 
of second appeal, I could understand 
the argument. But it is not possible 
for me to accept the argument that he 
will be entitled to revalue the suit 
for the purpose of the second appeal 
on the ground that 65 grams of gold, 
which is sought to be redeemed by 
payment of money, is more than Rs.3000/- 
now, 


5. Learned counsel for the defendant 
contended that under the Tamil Nadu 
Court fees and Suits Valuation Act, 
1955 (hereinafter referred to as the 
Court Fees Act), in a suit for redemp- 
tion of jewels pledged, the court fee 
should be paid on the value of the 
jewels and not on the value of the 
amount due for redemption of the jewels, 
But it is not necessary for me to go 
into that question, because that point 
was not taken by the defendant in the 


‘trial court at the time when he filed 


the written statement. Under clause 
(2) of section 12 of the Court-fee Áct, 
the defendant is entitled to plead that 
the subject-matter of the suit had not 
been properly valued or that the court 
fee paid is not sufficient. If such 
a question is raised, the Court is bound 
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to make an order after hearing the 
parties thereto. It is well established 
and there is also a decision of the 
Supreme Court on that question, 
unless the plea/raised by the defendant 
on the value of the suit would. affect 
the jurisdiction of the Court to deal 
with the subject-matter of the suit, 
the value determined and the court: fee 
payable could not be questioned by the 
defendant in appeal or revision against 
the order of the trial court. However, 
in such cases, where the jurisdiction 
question is not involved, if the decree 
is ultimately against the defendant 
and appeal is preferred by him’ against 
that judgment, it*is open to him to 
raise the question of court fee or the 
valuation, in the appeal that may be 
preferred, under section 12(4)(a) of 
the Court Fees Act, because the order 


made by the trial Court on the question ` 


of valuation will not operate as res 
judicata and it will form part of the 
judgment, which was made in the suit 
itself. However, if the defendant had 
not raised the question of valuation 
originally, it is not open to him to 
raise that question, even when it comes 
up on appeal. The learned counsel for 
the appellant relied on section 12(4)(a) 
of the Court Fees Act, which reads as 
follows:- 


"12(4)(a). Whenever a case comes up 
before a court of Appeal, it shall 
be lawful for the Court, either of 
its own motion or on the application 
of any of the parties, to consider 
the correctness of any order passed 
by the lower court affecting the fee 
payable on the plaint or in any other 
proceedings in the lower Court and 


determine the proper fee payable 
thereon," 
It may be seen from the provisions 


extracted above, the appellate Court 
is entitled to 'consider the correctness 
of any order passed by the lower court 
affecting the fee payable’. If there 
was no order made by the Court below 
affecting the fee payable, there is 
no question of the appellant questioning 
the correctness of that order. In this 
case, as already stated, the defendant 
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did not raise the question of valuation 
of the suit or the court fee payable 
in the trial court itself, and there- 
fore, it will not be possible for him 
to question that in this second appeal. 
In fact, he had not questioned it even 
in the first appeal preferred by him, 
even though he was the appellant in 
the court below; instead, he had simply 
adopted the value given by plaintiff 
in the trial Court. In the circum- 
stances, therefore,. it is not open to 
the defendant to revalue the claim in 
the second appeal, for the first time, 
in his own way. As already stated, it 
is necessary for the defendant to have 
valued the appeal including the interest 
payable by the plaintiff. The borrowing 
of  Rs.700/- is stated to Бе on 
27.8.1966. The second appeal was filed 
on 7.9.1981. Therefore, the period is 
a little more than 15 years. Even 
treating it as 16 years, if the interest 
is calculated at 12% p.a. for the said 
sum of Rs.700/-, the total amount will 
not be more than Rs,3000/-. In the 
circumstances, the second appeal, as 
such, is not maintainable and the 
preliminary objection has to be 
sustained. Therefore, the second appeal 
is liable to be dismissed both on the 
ground of maintainability and on merits. 


Accordingly, the second appeal will 
stand dismissed, The plaintiff will 
be entitled to his costs. Counsel fee 
Rs.250/-. 

R.S. —--- Appeal dismissed. 
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IN THE НЕОН -COURT OF JUDICATURE: AT 
MADRAS. А 


Present:— G.Maheswaran;, J. 


*C.R.P.No.1927 of 1984, 18th January, 


M.Mani Petitioner* 
Ve 

D.Ramalingam Respondent. 
Tamil Nadu Buildings (Lease — and 
Rent Control) .Act (XVIII of 1960), 
section 10(3)(a)(i) - Expression "is 
not occupying a residential building 


- Meaning of - Held that 
should be limited to 
the situation where the landlord is 
not occupying a residential building 
of which he is the sole owner thereof. 


of his own" 
the expression 


On .the question whether the karta, of 
a Hindu family ought to have applied 
for eviction of the tenant under section 
. 10(3)(c) and not under section 
10(3)(a)(i) of Tamil Nadu Act 18 of 
1960, 


Held:- The ownership contemplated under 
section 10(3)(a)(i) must be exclusive 
ownership. The expression "is not 
occupying a 
his own" should be limited to the situa- 
tion where the landlord is not occupying 
a residential, building of which he is 
the sole owner. The petition for 
eviction by the karta in the instant 
case is perfectly maintainable. 

[Paras.8 and 9] 


Cases referred to:- 


Purushothama Chettiar у, Parasumal 
Sowcar, (1977) 90 L.W.47; K.S.Shantilal 
v. E.Penny Biber, (1980) T.L.N.J.286. 


V. Ayyadurai » for . 
 V.Ramajagadeesan and Rajaji» for 
tioner. 


Muthukumaraswamy» 
Peti- 


N.Sivamani, for Respondent. 


M.L.J.42 


1985. 
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The Court made the following 
ORDER:- The tenant is the revision 
petitioner. The landlord applied to 
the: Rent Controller under Section 


10(3)(a)(i) of the Tamil Nadu Buildings 
(Lease .and. Rent Control) Act, 18/1960 
hereinafter referred to as the Act, 
for the eviction of the revision peti- 
tioner who was a tenant in respect of 
a portion in the ground floor in 
premises No.3, Oilmonger Street, Tripli- 
cane Madras~5, on a monthly rent of 
Rs.25/-, on the ground that he required 
that portion of the premises in question 
for the occupation of his undivided 
brother. 


2. The tenant/revision petitioner raised 
mainly two contentions: (1) that the 
requirement of the landlord is not bona 

fide and (2) that the petition filed 
by respondent/landlord under section 
10(3)(c) of the Act is not. maintainable. 


3.. The Rent Controller found that the 


requirement of the landlord is 
bona fide and that the landlord was 
correct in applying under section 


10(3)(a)(i) of the Act and accordingly 
allowed the petition of the landlord 
ordering eviction of the petitioner. 
The appellate court confirmed the order 
of the Rent Controller. 


4. The two points raised now are the 
same as those raised before the courts 
below, In regard to the first point, 
viz. that the requirement is not 
bona fide, both the courts below have 
clearly held . that the requirement is 
bona fide. lt is pointed out that there 
was strained relationship between the 
landlord and his brother, Balasubra- 
manian, that he wanted to be separate 
in food and residence, that on that 
account he even got transferred to 
Kancheepuram and that requirement of 
the landlord is bona fide since his 
brother has to be separately accom- 
modated in the premises. On this aspect, 
the petitioner has nothing to say, but 
however, Һе would contend that ал 
earlier petition filed by the landlord 
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for eviction was dismissed and therefore. 


the landlord has filed this petition 
before the court as though he requires 
the premises for the occupation of his 
brother, which is not a bona fide requi- 
rement. It is admitted by the tenant/ 
revision petitioner himself that the 
earlier petition was filed in the year 
1979 and after that in the year 1982 
the landlord has filed this present 
petition. Therefore, it is clear that 
the earlier petition for eviction on 
the ground of wilful default has nothing 
to do with the presnet application 
requiring the premises for the occupa- 
tion of the landlord's brother. 


5.. The only point that now remains for 
consideration is whether the respon- 
dent/landlord ought to have applied 
under section 10(3)(c) of the Act and 
whether his application under section 
10(3)(a)(i) of the Act is not maintain- 
able. A perusal of the eviction petition 
shows that the petition-premises belongs 
to the respondent herein, his mother 
and his brother and that after the death 
of the respondent's father in 1965, 
the respondent has been looking after 
the family as the eldest male member 
and karta of the family. It is in that 
capacity, the respondent/landlord seeks 
eviction of the tenant/revision peti- 
tioner on the ground that he requires 
the premises for the occupation of his 
undivided brother. 


6. Mr.V.Ayyadurai, learned counsel 
appearing for the petitioner, invited 
my attention to section 10(3)(а)(1) 
of the Act and contended that the 
landlord can apply under that section 
only if the landlord requires that 
residential building for his own occupa~ 
tion or for ‘the occupation of any member 
of his family and if he or any member 
of his family is not occupying a 
residential building of his own and 
that as his brother now owns residence 
along with his brother, the landlord 
is precluded from applying under section 
10(3)(a)(i) of the Act. The learned 
counsel for the petitioner to support 
his arguments points out to section 
10(3)(c) of the Act, which says that 
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a landlord who is occupying only а 
part of a building whether residential 
or non-residential, may apply, to the 
Controller for an order directing the 
tenant ‘occupying the whole ог any 
portion of the remaining part of ‘the 
building to put the landlord in posses- 
sion thereof, if he requires additional 
accommodation for residential purpose 
òr for the purpose of a business which 
he is carrying on, as the case may be, 
and contends that the respondent ought 
to have filed the petition under that 
section.” 


7. The expression "is not occupying 
a residential building of his own" came 
to be considered in PURUSHOTHAHA CHET- 
TIAR v. PARASUMAL SOWCAR, (1977) 90 
L.W.47. That was a case where the tenant 
contended that the landlord had a right 
of residence in the premises in which 
he was residing on the date when the 
application for eviction was filed, 
that the premises was landlord's own 
premises by reason of the right of 
residence and therefore the petition 
filed by the landlord under section 
10(3)(a)(i) of the Act, 18 of 1960, 
was not ‘maintainable. Ramaprasada Rao, 
J. (as he then was) held that there 
a landlord is permissively in occupation 
of a residential building by reason 
of a right of residence obtained by 
him in a civil proceeding as between 
himself and the other members of his 
family, such a right is not an equation 
of ownership as is understood in 
jurisprudence, Learned Judge further 
pointed out that ownership is a peculiar 
concept which highlights оп the indivi- : 
duality of the person who owns it and 
his exclusive right to deal with it 
under the eye of law. 


8. Following the above decision, Nainar 
Sundaram, J. also in K.S.SHANTILAL Ve 
E.PENNY BIBER, (1980) T.L.N.J.286 held 
that the ownership contemplated under 
the provisions of section 10(3)(a)(i) 
of the Act must be exclusive and it 
cannot be equated to joint ownership, 
which will leave the matter nebulous. 
In the present case, the premises 
required for the occupation of the 
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landlord's brother is an ancestral house 
in which the respondent landlord and 
his brother have. undoubtedly a right 
of residence. 


9. From a reading of the above 
decisions, it is manifest that the 
expression" is not occupying a residen- 
tial building of his own" should be 
limited to the situation where the 
landlord is not occupying a residential 
building of which he is the sole owner 
thereof. Viewed in this angle, the 
petition by the landlord under section 
10(3) (а) (1) of the Act is perfectly 
maintainable, | 


10. The revision petition, therefore, 
fails and is dismissed. However, there 
will be «no order as to costs. Three 


months time is granted for vacating 
the premises on the petitioner's filing 


' an undertaking. 


RS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS, ; : | 


Present:- M.A.Sathar Sayeed, J. 


*C.R.P.No.1153 of 1954. 20th September, 


— 1984.. 


K.AL.R.M. R.M.Alagappan Petitioner* 


Vo P 


Rajaguru and Co., by its partner S.Raja- 
rathinam Respondent. 
Civil Procedure Code (V of 1908), Order 
21, rules 37 and 38 - Execution petition 


for arrest - Executing Court passing 
orders for arrest - Order silent about 


the means of the  judgment-debtor to 
pay or wilfully evading to pay the 
decree amount - Order set aside on 


revision. 


‘aside and the civil revision 


In this case, nothing is found in the 
impugned order that the judgment debtor 
is having funds or that he is purposely 
delaying to pay the decretal amount. 
Under these circumstances the impugned 
order of the executing Court has to 
be set aside and it is accordingly set 
petition 
is allowed. The matter is remitted to 
the executing Court for fresh disposal. 
The executing Court after taking up 
the execution petition will issue notice 
to the parties and dispose of the matter 
after due enquiry according to law. 
[Para.6] 


Cases referred to:- 
Jolly George Verghese v. Bank of Cochin, 


(1980)2 S.C.C.360= (1980) K.L.T.375- 
A.I.8.1980 S.C.470; Ram Narayan Agarwal 


у. State of U.P.,(1983)4  S.C.C.276- 
54  $.T.C.273- (1983)  Tax.L.R.3008- 
(1983)9 А11.1.8. (Rev) 122 A.I.R.1984 


S.C.1213. 

K.T.Palpandian, for Petitioner. 
G.Jeremiah, for Respondent. 

The Court made the following 


ORDER:- The above revision is filed 
by the judgment-debtor-petitioner herein 
(4th defendant in the suit) questioning 
the correctness of the order of the 
executing Court in E.P.No.197 of 1983 
in O.S.No.21 of 1978, on the file of 
the Additional. District Munsif, madurai 
Town, dt. 2nd March, 1984, 

the facts of tho 


2. It appears from 


case and also as argued by the res- 
pective counsel appearing for the 
parties that the respondent herein 


obtained a decree against the petitioner 
herein in 0.5.No.21 of 1978 on the file 
of the Sub-Court, Pudukkottai. There- 
after, the decree-holder filed E.P.No. 
197 of 1983 under Order 21, rules 22, 
37 and 38,Civil Procedure Code seeking 


"arrest of the 4th defendant-petitioner 


herein. It was contended by the peti- 
tioner herein that the decree-holder- 
respondent cannot execute the decree 


/ 
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against the petitioner as per the terms 
of the agreement Exhibit B-1. It is 
on this ground it was contended by the 
judgment-debtor that he is not entitled 
to pay the decree amount nor is he 
liable to be arrested. 


3. The executing Gourt, considering 
the validity of Exhibit B-1 held: that 
Exhibit B-1 is not a registered document 
nor are three witnesses to this agree- 
ment entered into by the parties. There- 
fore, in so far as Exhibit B-1 is 
concerned, the executing Court  dis- 
believed the same. It is under these 
circumstances, the executing Court 
directed that the judgment debtor be 
arrested by 27th March, 1984. It is 
this order that is questioned in the 
above revision. 


4. Learned counsel, Mr.Palpandian, 
appearing for the petitioner, contends 
: that in a case where the executing Court 
passes an order fof the arrest of 
judgment-debtir or to put him in a civil 
prison, the Court must first be satis- 
fied that the  judgment-debtor is a 
person who is having funds and is 
evading payment of the decree amount, 


Reliance is placed on а decision 
reported in Jolly George  Verghese v. 
Bank of Cochin, (1980)2 8.C.C.360= 


-(1980)1 K.L.T.375- A.I.R.1980 S.C.470 
and on the basis of this decision, it 
is  contended by  Mr.Palpandian that 
simple default in the payment of the 
decree amount to the decree-holder is 
not enough, but it is for the decree-- 
holder to prove that there is an element 
of, bad faith in the mind of “the judg- 
ment- debtor and the  judgment-debtor 
is deliberately attempting not to pay 
the decree amount in spite of the 
judgment- debtor having sufficient funds 


to pay. In the above said decision, 
the Supreme Court at page 475 has 
observed as follows: 


"The simple default to discharge is 
not enough. There must be some element 
of bad faith beyond mere indifference 
to pay, some deliberate or recusant 
disposition in the 'past or, alter- 
natively, current means to pay the 
decree or a substantial part of it." 


“impugned order of the executing Court, 


[1985 


5. Reliance is also placed on a decision 
reported in Ram Narayan Agarwal v. State 
of U.P. (1983)4 S.C.C.276= 54 S.T.C.273= 
(1983) Tax.L.R.3008- (1983)9 AI1.L.R. 
(Rev) 12= A,.I.R.1984 5.С.1213. It is 
on the basis of these decisions, learned 
counsel for the petitioner contends 


‘that the impugned order of the Court 


below suffers from irregularity ог 
illegality. He further contends that 
there is nothing in the impugned order 
to come to the conclusion nor is there 
any finding by the executing Court that 
the  judgment-debtor is having enough 
means to pay or is wilfully evading 
to pay the decree amount. For want of 
these findings, it is contended that 
the impugned order of the court below 
is unjust, unreasonable and is contrary 
to law. - 


6. After perusing ‘the impugned order 
of the Court below and after going 
through the decisions cited by the 
counsel for the petitioner, I am of 
the view that the learned counsel is 
perfectly justified in raising this 
point. In this case, nothing is found 
in the impugned order that the judg- 
ment-debtor is having funds ог that 
he is purposely delaying to pay the 
decretal amount, Under these circum- 
stances, I am of the view that the 













has to be set aside and it is according 
ly set aside and this civil revisioni 
petition is allowed, The matter is 
remitted to the executing court for 
fresh disposal according to law. The 
executing Court, after taking up the 
execution petition No.197 of 1983 in 
0.S.No.21 of 1978 on its file, willl 
issue notice to the parties and dispose 
of the matter after due enquiry accord 
ing to law. There will be no order a 
to costs. 


R.S. Revision petition 


allowed. 


- sentence 
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IN THE HIGH COURT OF JUDICATURE AT 


К MADRAS. 


Present:- S.Svamikkannus J. 
*C.R.P.No,4936 of 1982. 5th April, 1984. 


Hari Krishnan (died) and others 


Petitionérs* 


Ve 


Haji Fathima Beevi Respondent. 
Pondicherry Cultivating ‘Tenants Prótec- 
tion Act, 1970 (9 of 1971), section 
3(4)(i) - Landlord filing petition 
against the tenant praying for an order 
directing the tenant to pay the arrears 
of rent to pass an. order of eviction 
in the event of his failure to do so 
- Lower Court found that the tenant 
was in arrears - Time given to the 
ténant to deposit the arrears and to 
report compliance of the order on or 
before on particular date -. Validity 
of the order challenged in revision. 


The order under revision is certainly 
rto be revised. But to what extent in 
"Me question. In this view, the obser- 
vation in the last paragraph of the 
order under revision clearly shows that 
the: lower Court had. not only found the 
actual quantum of arrears liable to 
be paid by: the revision petitioner 
herein but also added in the course 
of the very same trend that the order 
pronounced by him will work itself out 
in the event of the failure on the part 
of the revision petitioner ‘herein not 
complying with his order within a speci- 
fied date. At the same time, it is 
relevant to note that the lower Court 
had® given a date for report relating 
to the compliance of the order. By this 
subsequent order requiring the revision 
petitioner herein to report it does 
not in any way cure the defect in the 
-order of the lower court in its previous 
wherein it had contravened 
the ratio decidandi of the Supreme Court 
by coupling the order of eviction with 
its finding that the revision petitioner 
had committed default in the payment 
of rent. In‘the circumstances, the order 


‹ 


under revision is revised to the extent 


viz., the clause stating that eviction 
would. follow if the amount is not 
deposited within the specified time 
is set aside. [Para.7] 
Cases referred to:- 

Chinnamarkathian v. Аууауоо, (1982)1 
$,.C.J.142: (1982)1 M.L.J. ($.C.)17 : 


(1982)1 S.C.C,159: 

Mahanth Ram Das v. 
5.0.3.427: (1962)1 An.W.R. (S.C.) 167: 
(1962)1 M;L.J.  (S.C.) 167: (1961)3 
S.C.R.7631 А.1.К.1961 S.C.882; Thamiras- 
su v. Kamalathammal, (1984)1 M.L.J.11. 


A.I.R.1982 S.C.137; 
Ganga Das, (1962)1 


Petition under. section 115 of thé Civil 
Procedure Code read with section 10 
of the Pondicherry Cultivating Tenants 
Protection Act praying the High Court 
to revise the Order of the Revenue 
Court, Karaikal dated 7-10-1982 and 
made in O.P.No.28 of 1980, 


x 


R.Thirugnanam, for Petitioners. 
K.Yamunan, for Respondent. 
The Court made the following 


ORDER:- This Civil revision petition 
is filed under section 115 of the Civil 
Procedure . Code and under section 10 
of the Pondicherry Cultivating Tenants 
Protection Act, 1970 (hereinafter called 
the Act) by the respondent in O.P.No.28 
of 1980 on the file of the Revenue 
Court, Karaikal, The revision petitioner 
herein died and so by the Order of this 
Court dated 27-9-1983 in C.M.P.No.11766 
of 1983 the legal representatives of 
the petitioner had been brought on 
record. The respondent herein, · Raji 
Fathima Beevi, filed before the Presid- 
ae Officer, Revenue Court, Karaikal 
0.P.No.28 o£ 1980 under section 3(4)(1) 
of the Act praying to pass an order 
directing the petitioner herein to pay 


the respondent herein, the rental 
arrears claimed; in the event of his 
failing to do so to pass an order 


directing eviction. On the point whether 
the revision petitioner herein is in 
arrears of 220 kalams of paddy for a 
period of four years effective from 
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1976-77, 1977-78, 1978-79 and 1979-80 
and whether he has defaulted payment 
of arrears of rental paddy, the lower 
court had held that the revision peti- 
tioner herein is in arrears of 220 
kalams of paddy for the period of four 
years effective from 1976-77 to 
1979-80, the value of which amounted 
to. Rs.5,805-80. no receipt for payment 
of paddy in support of the claim of 
the revision petitioner herein was 
produced before the lower court, Further 
more, this court has confirmed 55 kalams 
of paddy as the rent per year as held 
by the lower Court in O.P.No.18 of 1976, 
Therefore, the lower court directed 
the revision petitioner herein to 
deposit the above either in cash or 
in kind into the lower court within 
two months from the date of the order 
viz. 7-10-1982 failing which the 
revision petitioner herein shall be 
evicted from the petition mentioned 
lands. It is further stated in the order 
under revision that the revision peti- 
tioner herein should report compliance 
of the terms of the order on or before 
7-12-1982, 


2. On behalf of the respondent herein 
P.W.1 Ganesan was examined and Exhibits 
Р-1 to P-4 were filed. On behalf of 
the revision petitioner, the revision 
petitioner himself had gone into the 


box and examined himself as P.W.l. No 


document was filed on behalf of the 
revision petitioner before the lower 
court. 


3, It is submitted on behalf of the 
tenant revision petitioner herein that 
the lower court's order under revision 
inasmuch as it couples to .order of 
eviction along with the order granting 
time for the deposit of the arrears 
of rent found by it to,be due and pay- 
able by the revision petitioner herein 
and such a composite order is against 
the principle involved in section 3(4) 
of the Act. In this regard, the learned 
counsel for the revision petitioner 
refers to the decision іп Chinnamarka- 
thian v. Ayyavoo, (1982)1 $.C,J.142- 
(1982)1 H.L.J. (S.C.)17- (1982)1 
$.C.C.159-  A,.I.R.1982  8.C.137 where 
it was held that when the Revenue Divi- 
-Sional Officer allows time to a culti- 
tating tenant for depositing the arrears 
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of rent in pursuance of the provisions 
of Clause (b) of Sub-section (4) of 
section 3 of the Act, he cannot simulta- 
neously pass a conditional order of 
eviction which is to take effect on 
a default-to occur in future. As order 
of that type can, in terms of the 
section, only be passed if the culti- 
vating tenant fails to deposit the sum 
as directed. In the said decision, 
therefore, the orders of the "Revenue 
Divisional Officer directing eviction 
of the tenants were held to have been 
passed in contravention of the express 
provisions of the Act and were without 
jurisdiction, In paragraph 14 of the 
said judgment, the Supreme Court 
observed as follows: 


"It was seriously contended Бу 
Mr.Natesan as to what is there in 
the scheme of the Act and especially 
in the language of sub-setion (4)(b) 
which would make it impermissible 
for the Revenue Divisional Officer 
simultaneously passing an order deter- 
mining rent in arrears and directing 
that if. the’ tenant fails to pay the 
amount within the time prescribed 
by the court eviction shall follow 
as a matter of course. If this constr- 
uction of sub-section (4)(b) as 
canvassed by Mr.Natesan is adopted 
the Revenue Divisional Officer would 
be denying to himself а more bene- 
ficial jurisdiction conferred upon 
him, namely, to extend the time for 
making the payment if on evaluation 
of circumstances во placed before 
him he is satisfied that a further 
extension is not only just but not 
to grant it would be harsh and unjust 
and would be defeating the object 
for which the Act was enacted., An 
analogous’ provision may be noticed. 
It is a well accepted principle 
statutorily recognised in section 
148 of Civil Procedure Code that where 
a period is fixed or granted by the 
court for doing any act prescribed 
or allowed by the code, the court 
may in its discretion from time to 
time enlarge such period even though 
the period originally fixed or granted 
may expire. If a court in exercise 
of the jurisdiction can grant time 


to do a thing, in the absence of a 
specific provision to the contrary 


I] Hari Krishnan v. Haji Fathima Beevi 


335 


(Swamikkannu, J.) 


curtailing, denying or withholding 
such jurisdiction to extend time 
initially fixed by it. Passing a 
composite order would be acting in 
disregard of the jurisdiction in that 
while granting time simultaneously 
the court denies to itself the juris- 
dictidh to extend time. The principle 
of equity is that when some circum- 
Stances are to be taken into account 
for fixing a length of time within 
which a certain action is to be taken, 
the court retains to itself the juris- 
diction to re-examine the alternation 
or modification of circumstances which 
may necessitate extension of time. 
If the court by its own act denies 
itself the jurisdiction to do so it 
would be denying to itself the juris- 
diction which in the absence of a 
negative provision, it undoubtedly 
enjoys. Conditional Orders were held 
by this Court to be in terrorem, so 
that dilatory litigants might put them- 
selves in order and avoid delay, but 
they do not completely estop a court 
from taking note of events and circum- 
stances which happen within the time 
fixed. In MAHANATH RAM DAS v. GANGA 
DAS, (1962)1 S.C.J.427= (1962)1 
An.W.R. (S.C.) 167= (1962)1 M.L.J, 
(S.C. )167= (1961)3 5.С.К.76З= 
A.I.R.1961 S.C.882 in the context 
of a failure to :pay requisite 
court-fee within the time allowed 
by the court subject to the condition- 
al order that failure to pay would 
result in dismissal of the appeal, 
this Court observed as under (at page 
883 of А.Т.К.) [Para.5] 


"How undesirable it is to fix time 
peremptorily for a future happening 
which leaves the court powerless to 
deal with events that might arise 
in between, it is not necessary to 
decide in this appeal. These orders 
turn out, often enough to be inexpedi- 
ent. Such procedural orders,. though 
peremptory (conditional decree apart) 
аге,. іп essence, in terrorem, so that 
dilatory litigants might put them- 
selves in order and avoid delay. They 
do not, however, completely, estop 
а court from taking note of events 
and circumstances which happen within 


the time fixed. For example, it cannot 


aid that, if the appellant had 
started with the full money ordered 
to be paid and came well in time but 
was set upon and robbed by thieves 
on the day previous, he could not 
ask for extension of time, or that 
the court was powerless to extend 
it. Such orders are not like the law 
of the Medes and the Persians." 


The danger inherent in passing condi- 
tional orders becomes self-evident 
because that by itself may result 
in taking away jurisdiction conferred 
on the court for just decision of 
the case. The true purport of condi- 
tional order is that such orders 
merely create something like a guaran- 
tee or sanction for obedience of the 
court's order but would not take away 
the court's jurisdiction to act 
according to the mandate of the 
statutes or on relevant equitable 
consideration if the statute does 
not deny such consideration. In order 
to avoid subsequent controversy 
sub-section (4)(b) envisages proceed- 
ings in two stages and that by itself 
inhibits passing of a conditional 
order. It is, therefore, not possible 
to accept the construction canvassed 
` for and on behalf of thé respondents." 


4. The Supreme Court has held in the 
above decision that the scheme of 
sub-section 4(b) of section 3 requires 
the Revenue Divisional Officer to 
determine arrears, ascertain the exact 
amount payable by the tenant, fix the 
time for payment after taking into 
consideration the relevant circumstances 
of the landlord and the cultivating 
tenant and then stop there. There is 


no power in the Revenue Divisional 
Officer at that stage to pass an order 
for eviction. 


5. The learned counsel for the revision 
petitioner herein also refers to the 
decision in THAMIRASSU v. KAMALATHAMMAL , 
(1984)1. M.L.J.11 іп support. of his 
contention, In the said decision it 
was held that there cannot be a 
direction by the presiding officer in 
the same order that the failure to 
deposit the paddy or its value within 
two months will result in the tenant 
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being evicted from the petition revised to the extent viz., the clause 
mentioned lands and that this was stating the eviction would follow if 


against the ratio decidendi of the 


Supreme Court embedded in the decision 
in Chinnamarakathian v. Ayyavoo, (1982)1 


S.C.J.142- (1982)1  M.L.J. (S.C)17= 
А.1.К.1982 S.C.137. 

6. On the other hand, Mr.Yamunan, 
learned counsel for the respondent 


submits that the order under revision 
is certainly against the ratio decidandi 
of both the decisions referred to above, 
but yet what he would submit is that 
so far as the finding relating to the 
actual amount of arrears of rent has 
to be retained and if this Court is 
inclined to set aside the order in 
‘revision and remit it back it may be 
only with respect to granting of time 
after hearing both sides and the order 
of remand should be confined only to 
the grant of reasonable time being 
granted for the payment of arrears of 
rent and nothing more. 


7. The order under revision is certainly 
to be revised, But to what extend is 
the question. In this view, the obser- 
vation in the last paragraph of the 
order under revision clearly shows that 
the lower court had not only found the 
actual quantum of arrears liable to 
be paid by the revision petitioner 
herein but also added in the course 
of the very same trend that the order 
pronounced by him will work itself out 
on the event of the failure on the part 
of the revision petitioner herein not 
complying with his order within a 
specific date. At the same time, it 
is relevant to note that the lower court 
had given a date for report relating 
to the compliance of the order. But 
this subsequent order requiring the 
revision petitioner herein to report 
does not in any way cure the defect 
in the order of the lower court in its 
previous sentence wherein it had contra- 
vened the ratio decidendi of the Supreme 
Court by coupling the order of eviction 
with its finding that the revision 
petitioner had committed default in 
the payment of rent. In the circum- 
stances, 


the order under revision is 


the amount is not deposited within the 
specified time is set aside. In other 
respects regarding the quantum of 
arrears aud the exact amount to be 
deposited in the lower court, the %rder 
under revision is retained. The matter 
is remanded for the specific purpose 
of passing an order of eviction in the 
case of default to pay after a report 
as contemplated by the lower court's 
order in complied with, because there 
is no power in the lower court viz., 
the Revenue Court to pass an order for 
eviction at that stage. In the circum- 
stances, the civil revision petition 
is allowed and the matter is remitted 
to the lower court for fresh disposal 
in accordance with law and in the light 
of the observations made above. There 
would however be no order as to cósts. 


R.S. Petition allowed. 


ЕЕ m 
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IN THE HIGH COURT OF JUDICATURE "AT 
MADRAS. 


(Appellate Jurisdiction) 


Present:- C. Ramanu jam and K.Shanmugham, 
JJ. . 


*W.A.No.558 of 1983. 7th November, 1984. 


The President/Correspondent, S.T.Hindu 
College Association, Nagercoil, Kanyaku- 


wari District Appellant* 
Vo 
"K.Desappan and others ` Respondents, 


(A) Tamil Nadu Private Colleges (Regula- 
tion) Act, 1976 (XIX.of 1976), sections 
20 and 40 - Scope and applicability. 


(B) Constitution of 

. Article 226 - Professor of a private 
college - Service terminated - Relief 
of reinstatement and back wages claimed 
- Jurisdiction .-. Writ court to grant 
such reliefs. 


. India 


Section 20 of the Tamil Nadu Private 
Colleges (Regulation) Act, 
for an appeal against the orders of 
punishment imposed on teachers and other 
persons. employed in private colleges 
and section 21 provides for a second 


appeal in the case of dismissal, removal 


or reduction in rank or termination 
of appointment of teachers or other 
persons employed in private colleges 
to the Tribunal. In this case an appeal 


was filed against the order terminating v 
the 'gervices under section 20 to the 


State Government. Section 40 seems. to 
contemplate the  .first appellate 
authority ог the second appellate 
authority passing orders of reinstate- 
ment and of payment of arrears of 
salary. Section 40(3) also contemplates 
an .enquiry for. the determination of 
the amount payable to the teacher by 
the management.  Sub-section (4) of 
section 40 provides -for default in 
making .the deposit of the amount as 
determined by the Tribunal. In this 
case neither the first appellate 
authority nor the tribunal had passed 


e 


M.L.J.43 


Held:- That 


(1950),. 


` V, Ramaswami , 


1976 provides. 


any order of reinstatement of an order 
of payment of all back salary which 
has to be determined by the Tribunal 
after enquiry. 


without going into the 
question as to whether the High Court 
in exercise of writ jurisdiction can 
direct reinstatement or not the proper 
thing to be done in the writ petition 


is to pass an order remitting the 
proceedings to the first appellate 
authority. [Para.4] 
Cases referred to:- 
Prem bagar Ve S.V.O.C., `(1964)1 Lab.L. 
‚4.57:\ (1964)5 S.C.R.1030:  A.I.R,1965 
S.C.111; P.Kasilingam v. P.S.G.College 
of Technology» (1981)1 ` Lab,L.J.,358: 
(1981)1 $.C.C.405: .(1981)Lab.I.C.189: 
(1981)2 5.С.К.490: А.І.К.1981 S.C.789; 
Devendra Pratap . v. State of О.Р. 


(1962)2 S.C.J.282: A.I.R.1962 5.С.1334. 


Appeal under Clause 15 of the Letters 
Patent against the Order of Mr.Justice 
dated 30-6-1983 and made 
“in the exercise of, the Special Original 


. Jurisdiction of the High Court in Writ 


Petition No.5686 of 1981 presented under 
Article 226 of the Constitution of India 
to issue a writ of Mandamus, directing 
the Ist respondent to reinstate the 
petitioner into the service of the Ist 
respondent as Assistant Professor of 
Tamil with an attendant benefits and 
back wages in pursuance of the order 
made in W.P.No.3713/77, dated 8-7-1980. 


O.V¥.Baluswami,: for S.Ramaswami and 
-R.Natara jan, for Appellant. 

C.Chinnaswami, Additional Government 
Pleader and S.Govindswaminathan, for 


V.Ramajagadeesan, for Respondents. 


The Judgment of the Court was delivered 
by | 
Ramanujam, J.:- In this writ appeal, 
the decision in Writ Petition No.5686 
of 1981 directing the appellant to 
reinstate the first respondent herein 
with back wages and all other attendant 
benefits has been challenged. 


‘ of the 


is only honorary. 


about 
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2. The first respondent herein was 
appointed as Assistant Professor of 
Tamil in the appellant's college at 


Nagercoil on 9.12.1972. He was elected 
as a trustee along with four others 
Desiga Vinayagar Devasthanam 
Trust, Kottur, Nagercoil, The trustee- 
ship is not an offence of profit but 
The nature of the 
trustee's work is mainly advisory 
intended to guide the members of the 
local Chetty community consisting of 
154 members related to опе 
another. The said trusteeship does not 
in any way interfere with the discharge 
of the duties of the first respondent 
as ап Assistant Professor in the 
College. However, a show cause notice 
was issued to the first respondent on 


‘27-1-1975 to show cause as to why his 


services should not be terminated for 
violation of Clause 5 of the agreement 
executed by him with the appellant and 
Clause 15 of the conditions of service 
of teachers framed by the University, 
and ultimately his services were termi- 
nated on 13-5-1975. As against the said 
order, the first respondent filed an 
appeal before. the Government, but the 
Government declined to -interfere by 
its Memo, dated 29-4-1977. Against the 
order of the Government declining to 
interfere, Writ Petition No.3713 of 
1977 was filed. That writ petition was 
allowed by Mohan, J. on 8-7-1980 holding 
that the first respondent is. merely 
an honorary trustee of Desika Vinayagar 
Devasthanam Trust which is a family 
trust, that so long as such hereditary 
trusteeship does not interfere with 
the performance of his duties as an 
Assistant Professor, the same cannot 
be taken as a ground for terminating 
his services, and that the first respon- 
dent being an honorary trustee of the 
trust will not attract the mischief 
of Clause 5 or clause 15 of the condi- 
tions of service. Thereafter, the first 
responcent appears to have approached 
the appellant for taking him back into 
service. Since the appellant for taking 
him back into service. Since the appel- 
lant was not inclined to take him back 
into service, the first respondent filed 
Writ Petition No.5686 of 1981 out of 
which the present writ appeal arises, 


THE MADRAS LAW JOURNAL REPORTS 


for the issue of a writ of mandamus 
directing the College to reinstate the 
first respondent into service as an 
Assistant Professor with arrears of 
salary and all attendant benefits in 
pursuance of the order, dated 8-7-1980 
in Writ Petition No.3713 of 1977. That 
writ petition was resisted by the appel- 
lant herein on the following grounds: 
(1) that the relief by way of reinstate- 
ment and back wages with all attendant 
benefits is misconceived in law as such 


matters should be the subject-matter 
of an adjudication by а competent 
Tribunal; (2) Writ Petition No.3713 


of 1977 was merely allowed and the order 
of termination of the service of the 
first respondent- was quashed and the 
result was that the entire matter stood 
remitted to the Government for consider- 
ing the relief to be given to the first 
respondent on the basis of the judgment 
in Writ Petition No.3713 of 1977. (3) 
The claim for reinstatement with full 
back wages without an order to that 
effect either by the first- appellate 
authority or by the second appellate 
authority could not be entertained by 
the High Court. The above submissions 
of the appellant raised in defence in 
Writ Petition No.5686 of 1981 were not 
accepted, and the writ petition was 
allowed and a direction has been issued 
to the appellant to reinstate the first 
respondent within a period of 10 days. 


3. In this appeal the main contentions 
advanced by thé appellant are (1) that 
the decision under appeal is directly 
against the principles laid down by 
the Supreme Court in Prem Sagar Ve 
S.V.0.C., (1964)1 1.1.7.47: (2964)5 
S.C.R.1030=  A.I.R.1965  S.C.111 and 
P.Kasilingam v. P.S.G.College of Techno- 
logy» (1981)1 L.L.J.358: (1981)1 S.C.C. 
405= (1981 )Lab.1.C.189= A.I.R.1981 
$.C.789- (1981)2 $S.C.R.490 (2) that 
the learned single Judge erred in law 
in applying the principle laid down 
by the Supreme Court in Devendra Pratap 
у. State of Uttar Pradesh, (1962)2 


S.C.J.282= A.I.R.1962 S.C.1334 a case 
relating to civil service, (3) the 
relief of reinstatement and payment 


of back wages can be given only by the 
appellate authorities constituted under 


е 
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the Tamil Nadu Private Colleges (Regula- 
tion) Act, 1976 and it is not within 
the province of the writ court to direct 
reinstatement with back wages and (4) 
the learned single Judge has constituted 
himself as an executive court to execute 
an order passed by Mohan, J. in Writ 
Petition No.3713 of 1977 on 8-7-1980 
which in fact does not contain a 
direction for reinstatement and for 
payment of back wages. The question 
is how far the above contentions raised 
by the appellant are tenable. 


^. The learned counsel for the appellant 
has taken us through the various provi- 
Sions of the Tamil Nadu Private Colleges 
(Regulation) Act, 1976 to substantiate 
his contention that this court, in its 
writ jurisdiction, has no power to order 
reinstatement either under the general 
law or under the' statute and that in 
this case it is only the appellate 
authority acting under section 20 read 
with rule 14 who can pass any order 
for reinstatement. or for back wages. 
Section 20 provides for an appeal 
against the orders of punishment imposed 
on teachers and other persons employed 
in private colleges and section 21 
provides for a second appeal in the 
case of dismissal, removal or reduction 
in rank or termination of appointment 
of teachers or other persons employed 
in private colleges, to the Tribunal. 
It is not disputed that in this case 
an appeal was filed against the order 
terminating his services under section 
20 to the State Government, Section 
40 seems to contemplate first appellate 
authority or the second appellate 
authority passing orders of reinstate- 
ment and of payment of arrears of 
salary. Section 40(3) also contemplates 


an enquiry for the determination of ' 


the amount payable to the teacher by 
the management. Sub-section (4) of 
section 40 provides for default in 
making the deposit of the amount as 
determined by the Tribunal. Thus in 
this case, neither the first appellate 
authority пог the second appellate 
| authority nor the tribunal had passed 

any order of reinstatement or an order 

for payment of all back salary which 
thas to be determined by the Tribunal 


after enquiry. As already stated, the 
first respondent moved the appellate 
authority under section 20 and the 
appellate authority declined to 
interfere. Thus the appellate authority 
has in a way affirmed the orders of 
termination passed by the appellant. 
It is only when the matter came before 
this Court in Writ Petition No.3713 
of 1977 this Court allowed the writ 
petition holding the order of termi- 
nation to be bad. No direction was given 
in the said writ petition either for 
reinstatement or for payment of back 
wages. The result of allowing the Writ 
Petition No.3713 of 1977 by this Court 
in restoration of the appeal filed 
before the first appellant authority 
for granting the necessary reliefs based 
on the order of this Court in Writ 
Petition No.3713 of 1977 ‘holding the 
termination of service to be bad. Though 
the order passed in the said writ 
petition does not give any direction 
to the appellate authority to dispose 
of the appeal afresh, the result of 
allowing the said writ petition by this 
court will automatically lead to the 
conclusion that the appeal filed before 
the first appellate authority stands 
restored so that the appellate authority 
may, on the basis of this Court's 
decision that the order of termination 
is bad, will consider the grant of the 
consequent reliefs to the first respon- 
dent. However, the first respondent 
instead of going before the appellate 
authority, filed another writ petition 
seeking consequential relief based on 
the judgment of this Court in Writ 
Petition No.3713 of 1977. Since the 
question of reinstatement and payment of 
back wages will have to be considering 
by the appellate authorities constituted 
under Act if the order of termination 
is found to be bad and this Court cannot 
undertake an investigation as to what 
are the consequential reliefs the first 
respondent will be entitled to as per 
the order of this Court in the earlier 
writ petition. Once the order of termi- 
nation of service is quashed by this 
Court, it is open to the. first respon- 
dent to work out his rights as per the 
provisions of the said Act and he cannot 
convert this Court as an execution 
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court. It is no doubt true, at the stage 
when the first writ petition was 
disposed of, the court could have 
. granted the relief consequent on its 
finding that the order of termination 
is bad. But so long as the consequential 
reliefs had not been granted in the 
order passed in the earlier writ 
petition, we do not see how the first 
respondent can approach this court for 
executing the order as if it were an 
order - passed by this Court in the 
earlier writ petition seeking the conse- 
quential reliefs which he can get by 
approaching the authorities concerned. 
Thus, without going into the question 
as to whether this Court in exercise 
of its writ jurisdiction can direct 
reinstatement or not, we hold that the 
proper thing to be done in the writ 
petition is to pass an order remitting 
the proceedings before the first appel- 
late authority who had earlier dismissed 
the first respondent's appéal with a 
direction to the first appellate 
authority to consider the question of 
grant of consequential reliefs prayed 
for by the first respondent by way of 
reinstatement and back wages. 


5. The writ appeal is, therefore, 
allowed and the order of the learned 
single Judge is set aside and in its 
place there will be a direction to the 
first appellate authority to restore 
the appeal filed by the first respondent 
and dispose of the same in the light 
of the reliefs given by this Court in 
Writ Petition No.3713 of 1977. There 
will, however, be no order as to costs. 


6. Having regard to the long lapse of 
time since the order of termination 
was passed, the State Government: is 
directed to dispose of the appeal afresh 
‘within three months from the date of 
- receipt of this order, . 


R.S. 


Appeal allowed. 


D 


' lines 


[1985 


IN THE HIGH COURT OF JUDICATURE AT 


MADRAS. 


(Special Original Jurisdiction) 


Present:- Mohan, J. x 


*W.P.No.3298 of 1979 and C.R.P.No.1050 


of 1979. 7th February, 1985. 
V.Ramalingam Petitioner* 
Ve 


Government of India represented by the 
Under Secretary, 
and Transport 

Delhi and others 


Ministry of Shipping’ 
(Transport Wing), New 
Respondents. 


(A) Motor Vehicles Act (IV of 1939), 
section 50 - Powers to grant permits 
under - Not administrative bar but 
quasi-judicial in nature. 


(B) Motor Vehicles Act (IV of 1939), 
sections 63(7). and 63(10)(iii) - Guide- 
issued under the exercise of 
rule-making and residuary powers - Have 
no binding force on the authorities 
entrusted with the power to grant permit 
- Orders passed by the State Transport 
Authority and the State Transport 
Appellate Tribunal on the basis of the 
guidelines set aside. 


As to the principles which should guide 
the concerned authorities under Motor 
Vehicles Act іп granting А11 India 
Tourist Coach permits under a single 
point tax and whether the guidelines 
issued by’ the Government of India in 
itz letter T.I.T/24/75 dated 29.12.1975 
of the-Ministry of Transport and Ship- 
ping have binding force on the authority 
entrusted to grant the permit, 


Held:- It being the case of an All India 
Contract Carriage Permit, section 63(7) 
of the Motor Vehicles Act applies agd 
the provisions of sections 49-51, 57-61 
and 64 should as far as may be also 
apply. In the light of these provisions 
permits have to be issued. The grant 
of permit is a quasi-judicial function. 
It is well-settled in law that no 
judicial or quasi-judicial authority 
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can be instructed to do a particular 
thing. The issue of such instructions 
to quasi-judicial authority cannot be 
brooked however high that authority 
may be. If that judicial authority 
happens to follow those administrative 
instructions it would be tantamount 
to a clear abdication of judicial 
powers. A reading in the present case 
of the order of the State. Transport 
Authority clearly discloses that the 
basis of its order is the Instruction, 
of the Goyernment of India which came 
to be incorporated by the Government 
of Tamil’ Nadu in its G.0.Ms.No.2264 
dated 10.9.1976 it is clearly beyound 
dispute that the Transport Authorities 
clearly abdicated their judicial 
function. 


The argument that in the absence of 
rules in the exercise of rule-making 
power there could be guidelines has 
been deprecated and cannot be accepted. 
It is not either too much or unreason- 
able to expect a quasi-judicial autho- 
rity to follow the provisions of Statu- 
tes and the ги1еѕ .пайе- іп that behalf 
(if .any) while considering the grant 


in accordance with section 50 and 
section 63(7) which make а pointed 
reference to the various provisions 
of the Motor Vehicles Act. [Para.16] 


. The instruction of the Government of 
. India made TIT (24)/75 dated 23.12.75 
will have absolutely no binding force 
on the authority entrusted with the 
power to grant the permit. This will 
govern both State Transport Authority 
and the Tribunal. The grant of permit 
will have to be considered de hors 

the instructions. [Para.17] 


Cases referred to:- 


B.Rajagopala Naidu v. The State Trans- 
port Appellate Tribunal, Madras, (1964)2 
$.C.J.570- A.I.R.1964 5.С.1573= (1964)2 
M.L.J. (S.C) 131-2 (1964)2 An.W.R. (S.C.) 


131; R.M.Subhraj у. Kodaikanal Motor 
Union: (P) Ltd, (1973)) |^  $.C.J.337- 
A.I.R.1972  S,C.2266:. (1973)]  An.W,.R. 
(S.C) 56= (1973)! M.L.J. (S.C.) 56= 


(1973)3 S,C.C.871; P.Palaniswami Vo 
Shri Ram Popular Service (Р) Ltd.» 
(1974)2 5.С.С.322= A.I.R,1974 5.С.1117= 
(1974)1 S.C.C.197; I.L.Honnegouid Vo 
State of Karnataka, (1977)1 S.C.J.524= 
A.I.R.1978 S.C.28. 

Petition under Article 226 of the 
Constitution of India, praying that 
in the ‘circumstances stated therein 


and in the affidavit filed therewith 
the High Court will be pleased to issue 
a writ of certioraricalling for the 
records connected with communication 
in TIT/24/75 dated 29-12-75 on the file 
of the lst respondent and which are 
referred to by the State Transport 
Appellate Tribunal, Madras in Appeal 
No.219/77 dated 26-8-78 and quash the 
same in so far as the ‘petitioner is 
concerned, etc. 


G.Ramaswami, for Petitioner. 
The Court made. the following 


ORDER:- The Writ petition and the civil 
revision petition are interconnected, 
As: to what the interconnection is, EI 
will immediately point out. Applications 
were invited for the grant of 10 Ail 
India Tourist Coach Permits under a 
single point Tax. The capacity of the 
vehicle was 29 seats. The invitation 
was by a Notification dated 20-12-1976 
in R.No.86470/B6/76, In all, there меге 
126 applications. On 31-12-1976 the 
State Transport Authority, Madras heard 
these applications. By its order dated 
7-1-1977 it granted 10 permits as under: 


1. 3 : permits to Tamil Nadu Tourism 
Development Corporation Limited. 


2. 1 permit to Pandiyan Roadways Corpo- 
rations Limited. 


3. 3 permits to Indian Tourism Develop- 
ment Corporation Limited. 2 


4. 1 permit to Sita World Travel. 
5. 2 permits to Pallavan Transport 
Corporation (presently transferred to 
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Thiruvalluvar Transport Corporation, 
which has been brought on record in 
C.M.P.No.13059 of 1981-on 23.12.1981., 


2. It should be stated at this state 
that the order of the State Transport 
Authority was based upon the guidelines 
issued by the Government of India in 
its letter T.I.T/24/75 dated 29-12-1975. 
Against this order, the writ petitioner 
(V.Ramalingam) preferred Appeal No.219 
of 1977 before the State Transport 
Appellate Tribunal. There were also 
several appeals and in all there were 
10 appeals. All of them came to be 
considered by the State Transport 
Appellate Tribunal. On 26-8-1978 the 
Tribunal dismissed the Appeal of the 
writ petitioner, who was the fifth 
appellant before it as well as the other 
appeals, following the same guidelines 
issued by the Government of India. It 
is under these circumstances, W.P.No. 
3298 of 1979 has been filed by the peti- 
tioner, challenging the validity of 
the guidelines issued by the Central 
Government in the matter of permits 
and to quash the same by the issue of 
a writ of certiorari. 


3. C.R.P.No.1050 of 1979 is against 
the concurrent orders, declining .the 
permit to the revision petitioner both 
by the State Transport Authority and 
the State Transport Appellate Tribunal. 
This is how both these cases аге 
inter-connected, 


4. Mr,G.Ramaswami, the learned counsel 
appearing for the petitioner submits 
that there are catena of decisions where 
it has been held that it is not possible 
for a judicial authority to abdicate 
its function and felt bound by the 
instructions of the Government. Both 
the State Transport Authority as well 
as the State Transport Appellate 
Tribunal are exercising the judicial 
or, at any rate, the- quasi-judicial 
function. In so far as it considers 
the grant of permit. Therefore, they 
will have £q:.merély*allow the statutory 
provisions’ gud¥ cannot . take, ‘trate of any 
айтіп біте іме" instrüttio гө, by 
the yawptiority, however, high she may 
be. é ag гё, M thet. Sdbpission, 

£0 4S i 

"te. >, LES * 
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reliance is placed on decisions reported 


in B.Rajagopala Naidu v. The State 
Transport Appellate Tribunal, Madras, 
and others, (1964)2 S.C.J.570= (1964)2 


M.L.J. (S.C) 131» (1964)2 An.W.R. (S.C) 
1312 А.І.К.1964 5.6.1573; R.M.Subhraj 
v. Kodaikanal Motor Union (P) Limited, 
(1973)1 S,C.J.337« (1973)1 An.W.R. (S.C) 
56- (1973)1 M.L.J. (S.C) 56- (1973)3 
S.C.C. 8712  A.I.R. 1972 S.C.2266 and 
P.Palaniswami | v. Shri Ват Popular 
Service (P) Limited and another, (1974)2 
8.C.J.322- (1974)1 8.С.С.197= A.I.R,1974 
S,C.1117., 


5. Thus, it is argued that if the matter 
had been considered independently either 
by the original authority or by the 
Tribunal something could be said 'in 
favour of those orders. But in so far 
as the grant of permit proceeds purely 
upon these guidelines, the orders cannot 
be supported at all. The guidelines 
cannot stand so as to take away or cast 
a fetter on the exercise of judicial 
function and, therefore, the writ 
petition should be allowed, likewise 
the revision, because of the following 
of the guidelines by both the autho- 
rities. 


6. The first respondent, the Government 
of India, alone has filed its counter 
affidavit. The stand taken іп the 
counter affidavit in paragraph 4 is 
that in the absence of the formal rules 
having been framed either by the Central 
Government’ or by the State Government 
in exercise of powers in section 63(7) 
of the Motor Vehicles Act, these guide- 
lines were issued by the exercise of 
rule-making powers as well as the 
residuary powers contained in clause 
(iii) of sub-sectin (10) of section 
63 of the Motor Vehicles Act. Hence, 
the guidelines are not illegal or void. 
In paragraph 5 of the counter affidavit 
an amendment to section 63(7) incorpora- 
ting the proviso is relied on. The 
learned Government Pleader urges that 
in so far as the procedure under section 
47 is not required to be followed, in 
the case of grant of stage carriage 
permit, there is no bar to the issue 
of guidelines. Those guidelines are 
only in furtherance of the object of 
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the statute viz. section 63 and, there- 
fore, they are not illegal. If that 
be so, the orders can easily be upheld. 


7. Mr.N.G.Krishan Iyengar, the learned 
counsel appearing for the two other 


grantees, that is Pallavan Transport 
Corporation and Pandiyan Transport 
‘Corporation, would submit that the 


invitation to the application were on 
the basis of these guidelines. There- 
fore, it cannot be said that the peti- 
tioner was not unaware that the guide- 
lines would be valid for the purpose 
of grant. Where, therefore, the peti- 
tioner stake his claims and took a 
chance with regard to the grant of 
permit, he cannot now be heard to say 
that the following of the guidelines 
is improper. Certainly, he would not 
have come forward with such a plea had 
be had the benefit of permit by the 
following of the guidelines. Therefore, 
the principle of acquiescence, according 
to him, would apply, which is so stated 
in I.L.Honnegoudd v. State of Karnataka 
and others, (1977)1 S.C.J.524: A.I.R. 
1978 S.C.28. 


-~ 8. In order to appreciate the respective 
contentions between the parties, it 
is necessary on my part to extract the 
guidelines, which form the subject 
matter of controversy between the 
parties, The Government of India, 
Ministry of Shipping and Transport 
(Transport Wing) in T.I.T.24/75. dated 
29-12-1975 issued the following guide- 
lines:- ' 


"(i) The State  Governments/Union 
Administrations may issue permits 
only after the revised notifications 
prescribing specifications of tourist 
vehicles is issued by the Ministry 
under section 63(1)(1) of the Motor 
Vehicles Act, conform to the type 
of standard of comfort etc. laid down 
in the revised notification. 


(ii) Public sector undertakings of 
Central/State Governments and private 
tourist car operators who are on the 

. approved list of the Department of 
Tourism and who have some foreign 
exchange earnings at their credit 
may be given preference over others 
in the matter of allotment of all 
India permits. 


(iii) In the case of approved private 
operators, the number of permits 
should be linked to the amount of 
foreign exchange earnings. E 


(iv) For 
coaches, 
to the 


allotment of permits for 
preference should be given 
owners of  air-conditions 
coaches, and the next preference for 
deluxe coaches complying with the 
revised specification." 


9. Thereupon, the Government of Tamil 
Nadu passed G.0.Ms.No.2254, Home Depart- 
ment, on 10-9-1976 under the following 
terms:- 


Government of Tamil Nadu 


Abstract 


Motor Vehicles – Tourist Vehicles - All India Permits - Grant of. 
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Home Department 


G.0.Ms. No. 2254 


dated lOth September, 1976. 


Read: - 


1. G.0.Ms.No.3225, Home dated 29-11-71. 


2. G.0.Ms.No.1180, Home dated 22-4-72, 


3. G.0.Ms.No.2692, Home dated 15-10-75. 


From the Government of Тайїа, 
5-7-1976. 


ketters No.T/TIT/24/75, 


Read also: 


dated 29-12-1975 and 


From the Transport Commissioner, Letter No.3003/E2/76, dated 22-7-1976. 


ORDER:~ Under Sub-section (7) of Section 63 of. the Motor Vehicles Act a State 
Transport Authority may, for the purpose of promoting tourism, grant in respect 
of tourist vehicles.such number of permits valid. for the whole or сапу part -of 
India, .as the Central Goverment may fix. The Government of India have fixed -the 
following quota of tourist vehicles for the State of Tamil Nadu: 


T Table 





Class of Tourist Vehicle 
ls 
i. Tourist Motor Cab 


ii. Tourist Omni bus with passenger 
capacity not exceeding 29. 


iii. Tourist Omni bus with passenger 
capacity exceeding 29. 


The Government of India ‘have published 
the revised specifications for tourist 
vehicles under section 63(1) of the 
Motor Vehicles Act. The Government of 
India have also mentioned that all the 
States except two have agreed to exempt 
‘tourist vehicles .from road tax and 
passenger tax and that steps may now 
be taken to issue permits for tourist 


vehicles .to' be effective | throughout 
the 'ceüntry, except the two states 
referred to above, М! 


, D 
i i 
ra 


Number -of Permits 
2. 


100 
15 


10 
2. As regards grant of permits, the 
Government of India have suggested, the 
following guidelines: 


"i. Public Sector undertakings of 
Central/State Governments and private 
tourist car operators who are on the 
approved list of the Department of 
Tourism and who have some foreign 
exchange earnings at their credit 
may be given preference over others 
in the matter of allotment of all 
India Permits. 
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(ii) In the case of approved private 
operators, the number of permits 
should be linked to the amount of 
foreign exchange earnings. 


(iii) For allotment of permits for 
coaches, preference should be given 
to the owners of air-condition 
coaches, and the next preference for 
deluxe coaches, complying with the 
revised specifications. 


The Government of India have also stated 
that the form of application for tourist 
vehicles prescribed by the State Trans- 
port Authority, New Delhi, may be 
adopted in all States to ensure uniform- 
ity in regard to the details to be 
published in the application form for 
permits, The Government accept the above 
suggestions of the Government of India. 


3. The Transport Commissioner has point- 
ed out that according to the orders 
in G.0.Ms.No.1180, Home, dated 22-4-1972 
All India Tourist Bus permits should 
be granted only to the State Transport 
Undertakings and has requested for a 
revision of this order.. The orders in 
G.0.Ms.No.1180, Home, dated 22-4-1972 
are hereby cancelled. The Director, 
Tamil Nadu State Transport Department 
has published a scheme for nationalising 
the contract · саггіаре permits in the 
State of Tamil Nadu and certain Writ 
petitions filed by operators are pending 
in the High Court. The question of 
formulating a revised scheme is under 
consideration of the State Transport 
Undertaking.’ Necessary action will be 
taken by the Government in the Transport 
Department to exclude tourist vehicles 
that may be granted permits under 
section 63(7) of Motor Vehicles Act 
while republishing the scheme. 


(By order of the Governor) 


It cannot be gainsaid that section 47 
is inapplicable to the grant of contract 
carriage permit, This is because section 
47 deals with the grant of stage 
carriage permit. It is section 50 that 
lays down the procedure for the Regional 
Transport Authority to follow, while 
considering the application for contract 
carriage permit. It says that the 
Regional Transport Authority shall 
consider an application for a contract 
carriage permit, having regard to: 


additional 
necessary 


which 
may be 


(1) The extent to 
contract carriages 
or desirable; 

(2) In the public interest; 

(3) Shall also take into consideration 
any representations, which may then 
be made or which may previously have 
been made by persons already holding 
contract carriage permits in the region; 
(4) By any local authority; 

(5) or police authority in the region 
to the effect that the number of 
contract carriage for which permits 
have already been granted is sufficient 


M.L.J.44 


Sd. K.Subramaniyam 
Special Secretary to Government. 


for or in excess of the needs of the 
region or any area within the region. 


10. I have to analyse the section to 
show that the power exercised under 
section 50 is not an administrative 
power. On the contrary, having regard 
to the scope of the section, which has 
been analysed as above, it is beyond 
any reasonable doubt that it is a 
quasi-judicial power. On this basis, 
I will proceed to consider the respect- 
ive submissions. 


1l. Section 63 deals with the validation 
of permits for use outside the region 
in which permits were granted. This 
being an All India Contract Carriage 
permit, undoubtedly the section would 
applv. Sub-section (7) is important 
for our present purpose. That is extra- 
cted below: 


"(7) Notwithstanding anything contain- 
ed іп «sub-section (1) but subject 
to any rules that may be made under 
this Act,any State Transport Anthority 
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may, for the purpose of promoting 
‘Tourism’ grant (permits valid for 
the whole or any part of India, in 
respect of such number of tourist 
vehicles) as the Central Government 
may, in respect of that State, specify 
in this behalf, ‘and the provisions 
of sections 49, ‘50, 51, 57, 58, 59, 
59-A, 60, 61 and 64 shall, as far 
as may be apply in relation to such 
permits'. Provided that preference 
shall be given to applications for 
permits from - 


i. The India Tourism Development 
Corporation; 
ii. А State Tourism Development 
Cor poration; 


iii. A State Tourist Department; 

iv. such operators of tourist cars, 
or such travel agents, as may be 
approved in this behalf Ьу the 
Ministry of the Central Government 
dealing in tourism).' 


I may at once state that the proviso 
has no application, because that was 
introduced by amending Act 48 of 1978, 
which came into force on 16-1-1979. 
Therefore, that cari have no application 
at all to the facts of the present case, 
since the order of the State Trarisport 
Authority is dated 7-1-1977, while the 
Appellate order is dated 26-8-78. There- 
fore, the learned Government Pleader 
is not correct in relying upon this 
proviso. Be that as it may, of course, 
the rules тау be: made under this 
sub-section, enabling any State Trans- 
port Authority to grant All India Permit 


for the purpose of promoting tourism, · 


While considering that grant, as the 
sub-section itself states, regard can 
be had to the various other sections 
like sections 49, 50, 51 etc. Therefore, 
in the light of these two sections, 
permits have to oe granted. In so far 
as I have observed above, that the grant 
of permit is of а. quasi-judicial 
function, it is well settled in law 
‘that no judicial or quasi-judicial 
authority can be instructed to do a 
particular thing. In other words, the 
issue of such instruction to quasi judi- 
cial authority cannot be brooked however 


high that authority may be. If that 
judicial authority happens to follow 
those administrative instructions, it 
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would be tantamount to a clear abdica- 
tion of , judicial powers. Authorities 
in this regard are not wanting. First 
I may refer to a decision in B.Raja- 
gopala Naidu v. The State Transport 
Appellate Tribunal, Madras and others, 
(1964)2 S.C.J.570= (1964)2 M.L.J. (S.C.) 
131= (1964)2 An.W.R. (S.C.) 131- А.Т.К. 
1964 S.C.1573. In that case G.0.Ms.No. 
1298 dated April 28, 1956 issued by 
the Government of Tamil Nadu under 
section 63-A, giving directions to Tri- 
bunal in matters which had to be dealt 
with in quasi-judicial manner was held 
to be invalid. The order of the Tribu- 
nal, solely based on the basis of such 
a Government Order, was quashed. In 
so doing, their Lordships of the Supreme 
Court made the following observations 
in paragraph 19:- 


"In reaching this conclusion, we have 
been influenced by certain other 
considerations which are both relevant 
and material. In interpreting 'section 
43A, we think, it would be legitimate 
to assume that the legislature 
intended to respect the basis and 
elementary postulate of the rule of 
law, that in exercising their autho- 
rity and in discharging their quasi- 
judicial function the Tribunals, 
constituted under the Act must be 
left absolutely free to deal with 
the matter according to their best 
judgment. It is of the essence of . 
fair and objective administration 
of law that the decision of the Judge 
or the Tribunal must be absolutely 
unfettered by any extraneous guidance 
by the executive or administrative 
wing of the State. If the exercise 
of discretion conferred on .a quasi- 
judicial tribunal is controled by 
any such direction, that forges 
fetters on the exercise of quasi-judi- 
cial (tribunal is controlled by any 
such direction, that forges fetters 
on the exercise of quasi-judicial 
authority and the presence .of such 
fetters would make the exercise of 
such) authority completely inconsis- 
tent with the well-accepted notion 
of judicial process. It is true. that 
law can regulate the exercise of 
judicial powers. It may indicate by 
specific provisions on what matters 
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the tribunals constituted by it should 
adjudicate. It may by specific provi- 
sions lay down the principles which 
have to be followed by the Tribunals 
in dealing with the said matters. 
The scope of the jurisdiction of the 
Tribunals constituted by statute can 
well be regulated by the statute and 
principles for guidance of the said 


tribunals may also be prescribed 
subject of course to the inevitable 
requirement that these provisions 
do not contravene the fundamental 


rights guaranteed by the Constitution. 
But what law and the provisions of 
law may legitimately do cannot be 
permitted to be done by administrative 
or executive orders. This position 
is so well established that we are 
reluctant to hold that in enacting 
section 43-A the Madras Legislature 
intended to confer power on the State 
Government to invade the domain of 
the exercise of Judicial power. In 
fact, such had been the intention 
of the Madras Legislature and had 
been the true effect of the provisions 
of section 43-A. Section 43-A itself 
would amount to ап unreasonable 
contravention of fundamental rights 
of citizens and may have to be struck 
down aS unconstitutional, That is 
why the Madras High Court in dealing 
with the validity of section 43-A 
had expressly observed that what 
section 43A purported to do was to 
clothe the Government with authority 
to issue directions of an administra- 
tive character and nothing more. It 
is somewhat unfortunate that though 
judicial decisions have always empha- 
sised this aspect of the matter, occa- 
sion did not arise so long as to 
consider the validity of the Govern- 


the -issue of stage carriage permit on 
the basis of that Government order was 
lield to be bad on the following obser- 
vations in paragraphs 9 and 11:- 


This Court as in several decisions 
held that the Regional Transport 
Authority discharges  quasi- judicial 
function in dealing with applications 
for permits and evaluating the rival 
claims of the parties for the grant 
of permit. Section 43-A of the Motor 
Vehicles Act, 1939, as inserted by 
the Madras Amending Act 20 of 1948 
confers power on the State Government 
to issue orders and directions to 
the State Transport Authority only 
in | relation to administrative 
functions, It is also held by this 
Court that the decision of the Region- 
al Transport Authority' must be absol- 
utely unfettered by any extraneous 
guidance by the executive or admini- 
strative wing of the State." 


"It is manifest that the State 
Transport Appellate Tribunal not only 
referred to the Government Order as 
indicating the basis for giving 
preference for the grant of permits 
but also applied the Government Order 
in assessing the competing claims 
of the contenders for permits. Once 
it is found that a Tribunal which 
under the statute has to deal with 
applications for permits in a judicial 
manner is directed by the Government 
to adopt any specified method for 
assessing the merits of the applicants 
and the Tribunal takes into consider- 
ation such direction of the executive, 
the judicial determination by the 
Tribunal is polluted.' 


ment order which on the construction 
suggested by the respondent would 
clearly invade the domain of quasi- 

judicial administration," 


13. InP.Palaniswami v. Shri Ram Popular 
Service (P) Limited and another, (1974)2 
$.C.J.3222  A.I.R.1974 $.C.1117 the 
'extract of headnote would suffice for 
Я our purpose: 
12. The next ruling which came to be 
referred is R.M.Subharai v. Kodaikanal 


"When there is a Government Order 


Motor Union (P) Limited and others, in existence and parties applying 
(1973)1 S.C.J.337=  .(1973)1 . An.W.R. for permits come to know that the 
(S.C.) 56- (1973)1 M.L.J. (S.C.)56= authorities under the Act were 


A.I.R.1972 S.C.2266. Here again, another 
order of the Tamil Nadu Government made 
in G.0.No.2265 dated 9-8-1958, directing 


disposing of their applications for^ 
permits in accordance with the order, 
matters not referred to in the order 
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but which may be very germane for 


consideration under section 47 get 
automatically excluded during the 
hearing. Where the decision of the 


Transport Appellate Tribunal in 
respect of the applications for 
permits is polluted because of the 
instructions contained in the Govern- 
ment Order, the Court is justified 
in remanding the case to the tribunal 
for a re-hearing without the con- 
straint of the Government Order.' 


14, In view of the settled position 
of law, I do not think it ig necessary 
for me to refer to the other cases, 
which arose before this court. There- 
fore, Mr.G.Ramaswami is well ‘founded 
in his submission that the case on hand 
falls squarely within the ratio of the 
above Supreme Court's rulings. A reading 
of the order of the State Transport 
Authority clearly discloses that the 
basis of the order is the instruction 
of the Government of India, which came 
to be incorporated by the Government 
of Tamil Nadu in G.0.Ms.No.2254 dated 
10-9-1976. What is more surprising is 
the State Transport Appellate Tribunal 
manned by a District Judge should have 
chosen to follow these guidelines. In 
paragraph 6 of its order it states: 


"А11 these ten permits in question 
have to be granted following the 
guidelines, as stated supra prescribed 
by the Government of India. The-above 
guidelines divide the category of 


the tourist operators into two viZe,y 


public sector undertakings of Central 
or State Governments and 
tour.st operators viZe, who are on 
the approved list of the Department 
of Tourism and who have some foreign 
exchange earnings at their credit,,.." 


Therefore, it is beyond dispute now 
that the Transport Authorities clearly 
abdicated the judicial function and 
proceeded to grant the permit purely 
on the basis of the Government Order. 
Consequently, it should be held that 
the ratio of the Supreme Court's rulings 
* applies to this case with full vigour. 
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15. I am unable to accept the argument 
of the learned Government Pleader that 
in the absence of rules, there could 
be guidelines. This is precisely what 
was deprecated by the Supreme Court. 
In the case dealt with by the Supreme 
Court, Government orders were made under 
section 43-A of the Motor vehicles Act 
in exercise of the rule-making power. 
Therefore, even section 63, sub-section 
10(iii) will not come to the rescue 
of the Government. 


16. I am equally unable to accept the 
argument of Mr.N.G.Krishna Iyengar that 
because the invitation to applications 
made in R.No.86470/B6/76 dated 
20-12-1976 mentioned that the appli- 
cations will be considered on the basis 
of these guidelines, the petitioner 
is estopped from contending that the 
guidelines are bad. There is no question 
of acquiescence in this case. No doubt, 
he did apply pursuant to the above 
invitation. But, that does not mean that 
a quasi-judicial authority can abdicate 
his function and yet when such abdi- 
cation is known to the petitioner, he 
should remain silent on the basis of 
the principle of * acquiescence, What 
has he to do than.to apply at the call 
of the invitation? It is not either 
too much or unreasonable to expect a 
quasi-judicial authority to follow the 
provisions of the statute and the rules 

made in that behalf (if any) while 

considering the grant in accordance 

with section 50 and section 63(7) which 

made a pointed reference to the various 

provisions of the Motor Vehicles Act. 

From this point of view, І see. по. 
relevance. in the’ ruling reported" in: 
I.L.Honnegoudd' v. The State of Karnataka 
and others, (1977)1 . S.C.J.5245 AER.: 
1978 S.C.28 cited on` behalf of the 
grantees. 2 я 


17. Thus, in conclusion, І hold that 
the instruction of the Government of 

India in TIT (24)/74 dated 29-12-75 
will have absolutely no binding force 
on. the authority entrusted with the 
power to grant the permit. It is need- 
less to say that the statement will 


, before 15-4-1985. 
passed, it will be open to the present 


I] 


govern both the State Transport 
Authority as well as the Tribunal. This 
would obviously mean, the grant will 
have to be considered do hors the 


instrcutions, which are undoubtedly 
bad, as they fettered the judicial 
discretions of the above authority. 


In view of this conclusion, I have no 
other option, but to remit the matter 
to the State Transport Authority for 
reconsideration, which procedure was 
approved by the Supreme Court in P.Pala- 
niswami v. Shri Ram Popular Service 
(P) Limited, and another, (1974)2 S.C. 
Ј;322= A.I.R.1974 S.C.1117. Accordingly, 
I set aside the orders of both the State 
Transport Authority and the State 
Transport Tribunal and remit the matter 
to the State Transport Authority for 
reconsideration in the light of what 
I have observed above. I make it clear 
that the lis is only between the peti- 
tioner (V.Ramalingam) on the one hand 
and the grantees on the other. There 
is absolutely no necessity to consider 
the case of other applicants or the 
appellants, as the case may be, before 
the State Transport Authority or the 
State Transport Appellate Tribunal 
respectively. The matter will have -to 
be considered and orders passed on or 
Till orders are so 


“respondents (Grantees) to continue the 


[d 


transport operation without any let 
or hindrance whatsoever. А 
18. Accordingly, the writ petition and 
the civil revision petition will stand 
allowed. with costs. One set, Counsel's 
fee Rs.500/-. The first respondent, 
the -Government of India, is directed 


toepay the costs of the petitioner. 


к... | p RE 


Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- P.R.Gokulakrishnan and G.Mahe- 
swaran, JJ. 


*C.M.P.No.12744 of 1984 іп O.S.A.No.22 
of 1979. 12th December, 1984. 


Ganshamadas Girdhardas and others 
Я р Petitioners* 


Ve ° 


V.Sivaramasubramanian and others 
Respondents. 


Civil Procedure Code (V of 1908), Order 
38; rule (i) and Order 21, rule 42 and 
sections 64 and 151 - Attachment of 
the property of the  judgment-debtor 
when can be made. 


On the question whether after mesne 
profits have been ascertained and fixed 
as per the decree and satisfied and 
the concerned E.P. was also closed the 
attachment made can be directed to 
continue during pendency of an appeal 
filed against the quantum of such mesne 
profits awarded, 


Held:- Order 38, rule 5, Civil Procedure 
Code, applies in terms to suits, A 
petitioner cannot in terms invoke the 
aid of section 141 of the Code which 
is to the effect that the procedure 
provided in the Code with regard to 
suits can be followed as far as it is 
made applicable, in all proceedings 
in any court of civil jurisdiction. 
Section 141 applies only the procedure 
under. the Code to other proceedings 
in a Court of: Civil Jurisdiction and 
not substantive rights. In. this case 
the petitioner cánnot invoke the provi- 
sions of section 141 of the Code of 
Civil Procedure and consequently the 
petitioners cannot seek the relief under 
Order 38, rule 5 Civil Procedure Code. 
[Рага,4] 


Order 21, rule 42 of the Code provides 
that where a decree directs an inquiry 
as to rent or mesne profits or any other 
matter, the property of the judgment- 
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debtor may, before the amount due from 
him has been ascertained, be attached, 
as in the case of an ordinary decree 
for the payment of money. In this case 
the enquiry into mesne profits has been 
made. The amount has. been ascertained. 
The property of the respondent was 
sought to be sold in execution, of the 
decree and the respondents have paid 
the entire amount due under decree and 
the full satisfaction of the decree 
has been recorded, Order 21, rule 42, 
Civil Procedure Code authorises attach- 
ment for mesne profits before the amount 
of such profits has been ascertained. 
The petitioner now wants to attach the 
property for realisation of any excess 
amount that may be granted to him in 
appeal. To such proceedings, Order 21, 
rule 42, Civil Procedure Code is not 
applicable. [Para.6] 


lt is well-settled that the inherent 
powers are to be exercised by the Court 
in very exceptional circumstances for 
which the Code lays down no procedure. 
In this case the prayer for attachment 
before judgment made earlier has been 
negatived. It was also found that it 
is not expedient in the interest of 
justice to attach the property pending 
disposal of the appeal. It should also 
be seen in this case that attachment 
could not said to be an order necessary 
in the interest of justice or to prevent 
the abuse of the process of the Court. 
Therefore the inherent powers of this 


Court cannot be invoked. [Para.7] 
Cases referred to:- 
Philips v, Philips, (1910) I.L.R.37 


Cal.613; Manohar Lal v. 
A,I.R.1962 S.C.527, 


Seth Hiralal, 


Petition praying that in the circum- 
stances stated therein and in the affi- 
davit filed therewith the High Court 
will be pleased to direct that the 
attachment of the property viz., the 
buildings and structures and the land 
appurtenant at Nos.77 and 77-B Omalur 
Main Road, Salem belonging to the 
respondents and described in the sche- 
dule hereto already effected in E.P. 
No. 295 of 1979 in C.S.No.28 of 1964 


on the file of the Court of the Subordi- 
nate Judge. Salem do 


continue (or). 
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directing the respondents herein to 
furnish security for the amount claimed 
in 0.S.A.No.22 of 1979 inclusive of 
further interest and costs (or) direct- 
ing the respondents herein be and are 
hereby restrained not to sell, encumber 
or otherwise alienate the property 
described in the schedule hereto without 
obtaining the prior permission of this 
Court until the decree that may be 
passed in 0.8.A.No.22 of 1979 is fully 
satisfied, pending 0.S.A.No.22 of 1979 


‘preferred to the High Court under clause 


15 of the Letters Patent and Order 36, 
rule 1 of 0.5.Rules against the Judgment 
and Decree of Mr.Justice N.S.Ramaswamy 
dated 26-4-1977 and made in ordinary 
original Civil Jurisdiction in C.S.No.28 
of .1964. i 


SCHEDULE 


Cinema Theatre Building and all other 
superstructures at Door Nos.77 and 77-B 
in the Eastern wing of Omalur Main Road 
Ward No.7 D Division, Salem Town, Salem 
Taluk, Salem Sub-District and Salem 
District, East of Omalur Main Road, 
South of Thammanna Chettiar Road, West 
of Y.M.C.A.Building and Mahajana High 
School Building and North of originally 
the District Board Building and present- 
ly the Super-market building and Munici- 
pality vacant land comprised in Old 
T.S.Nos.727/3-4/2067, T.S.Nos.729 and 
730 as per New Survey Ward No.8 Biock 
No.18, New T.S.No.2-0.66 сепЕѕ, · 
T.S.No.3-0.24 cents and T.S.No.31-0-86 
cents.. 


Shama Doss for L.V.Krishnaswamy Аууаг, 
for Petitioners. 
Advocate General for R.Mohan, for Res- 


pondents. 


The Order of the Court was made by 


Maheswaran, J:- The reliefs prayed for 
in this application can be extracted 
in the words of the 14th appellant who 
has sworn to an affidavit in support 
of this application. The petitioners 
pray for orders of this Court directing. 


1) the attachment of the property, viz., 
the buildings and structures and the 
land appurtenant thereto, at No.77 and 
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77-B, Omalur Main Raod, Salem, belonging 
to the respondents and described in 
the schedule to the petition, already 
effected іп  E.P.No.295 of 1979 in 
C.S.No.28 of 1964 on the file of the 
Sub-Court, Salem, do continue pending 
disposal of 0.S.A.No.22 of 1979 so that 
suitable orders may be passed at the 
time of disposal of O.S.Appeal No.22 
of 1979: or 


2. The respondents herein to furnish 
security for the amount claimed in 
0.S.A.No.22 of 1979 inclusive of further 
interest and costs; or 


3. the respondents herein be and are 
hereby restrained not to sell, encumber 
or otherwise alienate the property 
described in’ the schedule бо the 
petition without obtaining the prior 
permission of this Court until the 
decree that may be passed in 0.5.A.No.22 
of 1979 is fully satisfied. 


2. The facts as gathered from the 
rambling affidavit filed іп support 
of the petition, shorn of all unneces- 
sary details, may be stated. The appel- 
lants who are the petitioners, filed 
a ‘suit in C.S.No.28 of 1964 for a 
declaration that "the plaintiffs-appel- 
lants are, as from 1-3-1964 the owners 
of the buildings and superstructures 
constructed by the first defendant on 
the lands leased to him" and for posses- 
sion of the buildings on the site and 
also for mesne profits at the rate of 
Rs.12,000/- per month from 4-8-1968 
till possession is handed over. (The 
affidavit does not say as to what decree 
was passed by the learned trial Judge. 
But,e it is seen that the Supreme Court 
by its judgment dated 18-8-1971 in Civil 
Appeal No.74 of 1971 has passed a decree 
in respect of the first relief of decla- 
ration, but directed this Court to 
determine the mesne profits in accord- 
ance with law. It is seen that the first 
defendant has delivered possession of 
the suit sites with the buildings on 
23.4.1974. Pending determination of 
mesne profits, the first defendant died 


and his, legal representatives brought, 


on -cecord. N.S.Ramaswami, J. learned 


single Judge of this court, fixed the 
mesne profits payable by the defendants 
at Rs.6,250/— per month from 4-8-1968 
to 23-3-1974 with interest at 6 per 
cent, The appellants have now filed 
O.S.Appeal No.22 of 1979 before this 
Court for Rs.8,12,075-15 (wrongly stated 
as Rs.8,12,07.15 in the affidavit) being 
the difference between the amount 
claimed and the amount decreed with 
interest at 12 per cent. The petitioners 
say that they are confident of their 
appeal being allowed and they would 
be entitled to nearly Rs.16,00,000/-. 
It is further stated that the property 
of the first defendant, Varadaraja 
Pillai, which are in the hands of the 
second defendant, at No.77 and 77-B, 
Omalur Main Road, was attached for 
realisation of the balance due under 
the decree dated 26-4-1977, but the 
said E.P.No.295 of 1979 was closed on 
10-7-1981 directing the attachment to 
continue and that another execution 
petition, E.P.No.113 of 1982, for sale 
of the property already attached in 
E.P.No.295 of 1979 was filed and the 
same was pending and the balance of 
Rs.1,11,525-51 is due under the decree 
of the trial Judge. The petitioners 
pray that the attachment already effect- 
ed in E.P.No.295 of 1979 in C.S.No.28 
of 1964 may be continued pending 
disposal of the O.S.Appeal so that they 
may be able to realise the amount that 
decrees in the O.S.Appeal so that they 
the first respondent may dispose of 
the property attached, by sale. 


3. This petition is resisted by the 
first respondent, son of  Varadaraja 
Pillai, who says that this petition 
is the second of its kind as the earlier 
petition in C.M.P.No.9096 of 1984 for 
attachment before judgment was dismissed 
on merits, that the learned single 
Judge, after taking into consideration 
all the documentary evidence fixed the 
mesne profits at the rate of Rs.6,250/- 
per month, that the appellants have 
attached this theatre, Central Talkies, 
and the unfinished theatre and that 
he has deposited the. entire decree 
amount in E.P.No.113 of 1982 and the 
E.P. has been closed and no amount is 
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due in respect of the .decree passed 
on 26-4-1977. The first respondent 
further says that the claim of the 


plaintiffs at the rate of Rs.12,000/- 
per month is a tall claim and that there 
are: no merits in the appeal. It is 
further stated that the entire decree 
amount has been paid and full satis- 
faction of the decree has been recorded 
and that--the allegation that he is 
proposing to sell the property is not 
true. 


4. Mr.Shama Doss, learned Counsel for 
the petitioners stated that the attach- 
ment ‘сап be made in the interest of 
justice under four provisions of law 
and they are (1) Order 38, rule 5, 
С.Р.С.; (2) Order 21, Rule 42, C.P.C.; 
(3) section 94, C.P.C.; and (4) section 
151, C.P.C. We must at the outset say 
that the affidavit filed by the l4th 
appellant is rather dubious. He has 
not disclosed the fact that full satis- 
faction of the decree has been recorded. 
If full satisfaction was recorded after 
the filling of this petition, the same 
could have been brought to our notice 
by a separate memo or an affidavit. 
That was also not done. The, petitioners 
cannot invoke Order 38, rule 5, C.P.C., 
as .the petition already filed in 
C.M.P.No.9096 of 1984 for attachment 
before judgment, : has been dismissed 
by this Court ‘earlier. Further, Order 
:38, rule 5, C.P.C. applies in. terms 
to suits. The-petitioners cannot invoke 
the aid of section 141, C.P.C. which 


is to the effect that the procedure 


provided in the Code with regard to 
suits can be followed, as far as it 
is made applicable, in all proceedings 
in any Court of Civil Jurisdiction. 
Section 141 applies only the procedure 
under the Code to other proceedings 
in the Court of Civil Jurisdiction and 


not substantive rights. In Philips 
v. Philips,(1910)' I.L.R.37 Са1.613 а 
single Judge of Calcutta High "Court 


held that an order for attachment before 
judgment is a matter of relief and not 
of procedure. Pugh, J. observed: 


"I think it is purely a matter of 
relief to ask to be allowed to seize 
a man's property without having a 
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decree on the off-chance that. you 
may get a decree hereafter, and it 
seems to me to have nothing whatever 
to do with procedure. The way in which 
a decree is executed, after you have 
obtained it, is a matter of procedure; 
but to give one man a right to come 
to Court before he gets a decree is 
to confer.a right upon him, and that 
is not procedure." 


It therefore follows that the petition- 
ers cannot invoke the provisions of 
section 141 of the Code of Civil 
Procedure and consequently the peti- 
tioners cannot seek the relief under 
Order 38, rule 5, C.P.C. 


5, The next contention of the learned 
counsel for the petitioners is that 
the Court can direct the respondents 
to furnish security or order the attach- 
ment of any property in order to prevent 
the ends of justice from being defeated. 
In fact the petitioners invoke the 
provisions of section 94(b) of the Code 
of Civil Procedure. Section 94(b) runs 
thus: 


"In order to prevent the ends of 
justice from .being defeated the Court 
may, if it is so.prescribed. 

(а) х x x ` 

(b) direct the defendant to furnish 
security _to produce any property 
belonging to him and to place the 
same at the .disposal of the Court 
or order: the attachment of any 
property; 


~ 
o 

М 
м 
>< 
х 


x 
(e) x x.x 
The Supreme Court in Manoharlal v. 
Seth Hiralal, A.I.R.1962 S.C.527 had 
to consider the effect of the expression 


it is so prescribed" in section 94, 
C.P.C. when a question arose for 
decision before it, whether a Court 


can issue .a temporary injunction in 
the circumstances which are not covered 
by Order.39, C.P.C. Thé, majority view. 
was that there being no such expression 
in section 94 which’ expressly prohibits 
the issue of a temporary injunction 
in the circumstances not covered by 


т] 


| profits payable by the defendants 
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the provisions of Order, 
is of the opinion that the interest 
of justice requires issue of such 
interim injunction, This decision of 
the Supreme Court relates to grant of 
temporary injunction. Even assuming 
that the observations in the judgment 
may be applied to other orders referred 
to in section 94, we are of the view 
that the interest of justice does not 


require attachment of properties of 
the respondents, for the respondents 
are possessed of ‘enough properties. 


The theatre, Central Talkies, is a very 
big theatre with a seating capacity 
of 996 seats with cinema equipment and 
furniture. The first respondent in his 
counter has stated that he is construct- 
ing another theatre adjacent to his 
theatre and he has completed almost 
3/4 of the work. He denied the sugges- 
tion that he is negotiating for sale 
of his properties to one Dr.Karunanidhi. 
Even assuming that the appellants 
succeed in the appeal, either partially 
or fully, it would not be difficult 
for them to realise the amount -from 
the respondents, who own a very valuable 
property which is now sought to be 
attached. 


6. The caption in the Judge's Summons 
shows that the petitioners have invoked 
the provisions of Order 21, rule 42, 
C.P.C. also. Order 21, rule 42, C.P.C. 
provides that where a decree directs 


ап inquiry as to rent or mesne profits 


or any other matter, the property of 
the  judgment-debtor may, before 

ount due from him has been ascer- 
ained, be attached, as in the case 
of an ordinary decree for the payment 
of money. In this case, an enquiry into 
mesne profits has been made, The learned 
single Judge has "fixed" the mesne 
to 
the plaintiffs as the rate of Rs.6,250/- 
per month. The amount has been ascer- 
tained. The property of the, respondents 
was sought to be sold in execution of 
this decree and the respondents have 
paid the entire amount due under the 
decree and full satisfaction of the 
decree has ‘been recorded. Order 21, 
rule 42, Civil Procedure Code,authorises 
attachment for mesne profits before 


if the Court — 


the . 


the amount of such profits has been 
ascertained. The petitioners now want 
to attach .the property for realisation 
of any amount that may be granted to 
them in appeal. In our view, to such 
proceedings, Order 21, rule 42, C.P.C. 
is not applicable. 


7. The only question that remains to 
be considered is whether section 151, 
Civil Procedure Code should be invoked. 
It is well-settled that the inherent 
powers are to be exercised by the court 
in very exceptional circumstances for 
which the Code lays down no procedure, 
In this case, the prayer of the peti- 
tioners for attachment before judgment 
made earlier in C.M.P.No.9096 of 1984 
has been negatived. It was also found 
that it is not expedient in the interest 
of justice to attach the properties 
pending disposal of the appeal. As we 
have already negatived the claims of 
the petitioners for attachmnent on other 
grounds also, we do not see any reason 
to invoke the inherent powers of this 
Court to attach the property. It should 
also be noted that the order of attach- 
ment. could not be said to be an order 
necessary in the interest of justice 
or to prevent the abuse of the process 
of the Court. We therefore decline to 
invoke the inherent powers. of this Court 
under section 151, Civil Procedure Code, 


8. For the foregoing reasons, the 
petition deserves to be and is hereby 
dismissed with costs. 

R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present :— 5 ,Моһап 
JJ. 


and | S.Swamikkannu; 


*A.S.No.199 of 1977. 12th June, 1984. 


S.K.Panchaksharam Mudaliar 


(Died) and 
others Appellants* 
у, 


T.V.Kanniah Naidu and others 
Respondents. 


(A) Suit for specific performance - 
Deed - Alteration in document after 
execution by insertion of provision 


for eviction of tenant - Interpolation 
if material - Effect of such alteration. 


'(B) Agreement of sale - Readiness and 
willingness - Determination of. 


Held:- In this case an examination of 
the document clearly shows that there 
is a material alteration since the right 
of the first defendant is affected by 
the insertion of words casting an 
obligation on him that only when the 
statutory tenant was evicted from an 
item of the property to be sold the 
sale could be executed. This acts 
prejudicially to the first defendant. 
It has to be noted that in this connec- 
tion that the agreement stipulated a 
period of four months for completion 
of the transaction, Therefore only with 
a view to avoid his liability under 
the contract such a condition had come 
to be interpolated. The fact there was 
no plea in the written statement that 
there was an interpolation would not 
matter at all because even a casual 
look at the document is clearly sugges- 
tive of the material alteration. 
[Para.11] 


In this case a reading of the entire 
letter concerned clearly indicates the 
of the plaintiff. He states therein 
categorically that because of the diffi- 
culties encounted from the fourth 
defendant he had to think twice about 
registration. Therefore he cannot put 
a rider as to the eviction of the fourth 
defendant and yet say that he was ready 
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and Кунар; to perform his part of the 
contract. Besides, at a point of ‘time 
the plaintiff said that he was willing 
to purchase the property even though 
the fourth defendant was not evicted. 
Therefore on this aspect also. The 
plaintiff was never ready and willing 
to perform his part of the contract. 


[Para.12] 
Cases referred to:- 
Kalianna Gounder və Palani  Gounder,; 
(1970)2 M.L.J. (S.C) 19= (1970)2 An.W.R. 
(S.C.)19= (1970)2 S.C.J.18= (1970)2 
S.C.R.4552 A.I.R.19070 S.C.1942;  Loonka- 
ran Sethia v. Ivan E.John, (1977)1 


S.C.C.379» (1977)1 S.C.R.853- А.І.К.1977 
$.C.336; Nathu Lal Ve Mt. Gomtis 
L.R. (1940) 67 I.4.318- (1941)1 M.L.J. 
2042 A.I.R.1940 Р.С.160. 


T.R.Rajagopalan, for Appellants. 
Р.Ѕһаптиват, for Respondents. 


The Judgment of the Court was delivered 
by 


Mohan, J.:- The plaintiff having lost 
in his suit 0.S.No.55 of 1975 on the 
file of the Sub Court, Tirupattur, North 
Arcot has come up by way of this appeal. 
The suit was for specific performance 
of the agreement dated 26-2-1974, 
Exhibit А-1 between the plaintiff and 
the first defendant. The suit properties 
consisted of several parcels of land. 
Item No.l, 1 acre 11 cents, 61 cents 
and item No.2, 1 acre 95 cents, item 
No.3, .6 cents, item No.4, 61 cents and 
item No.5, 58 cents. The consideration 
for sale was fixed at Rs.42,500/- of 
which Rs.2,500/- was paid as advance! 
on the date of agreement. Four months 
time was stipulated. It,is common case 
that the fourth defendant was a tenant 
under the first defendant, the owner 
of the property, regarding item No.l. 
The plaintiff claims in his plaint that 
he was the tenant of items No 2 to 5. 
It may be stated even at this stage 


that we are not called upon to decide. 


the character of his possession in the 
suit for specific performance. It is 
also necessary to state that as regards 
suit Item 1, the mother of the first 


Ne 
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defendant namely the third defendant 
has a life estate with the vested 
remainder in favour of the first defend- 
ant. Under Exhibit А-2 dated 4-7-1974, 
the first defendant wrote a letter to 
the plaintiff. calling upon him to 
complete the sale transaction since 
he was in urgent need of money which 
he had to pay to his (D-l's) brother. 
To this ‘a reply was issued by the 
plaintiff under Exhibit  B-1 dated 
9-7-1974 wherein it was stated by him 
that the fourth defendant was in enjoy- 
ment of the property and that it looked 
as if he is not going to vacate the 
property and, therefore, he had to think 
about registration. However, it was 
added that soon after he obtains the 
necessary funds within a week thereof, 
he would meet him in person. There was 
further exchange of letters under Exhi- 
bit B-2 dated 11-7-1985 and Exhibit 
А-5 dated 11-7-1975. Under Exhibit B-4 
dated 15-7-1975 the first defendant 
and the third defendant jointly executed 
a sale of the properties in favour of 
the second defendant for a sum of 
Rs.45,000/-. Thereupon, under Exhibit 
А-6 dated 16-7-1975, a suit notice was 
issued by the plaintiff to which replies 
were issued under Exhibits A-7 and A-8 
by the contesting defendants namely 
the first and second defendants. It 
was under these circumstances the suit 
came to,be filed as aforesaid for’ the 
relief of specific performance. 


2. In defence inter alia it was contend- 
ed that a material alteration has been 
made by the plaintiff in the suit 
agreement regarding evicting the fourth 
defendant and executing the sale. The 
plaintiff was never ready and willing 
to perform his part of the contract. 
In any event the second defendant was 
a bona fide purchaser for value without 
notice 29) the suit agreement. On these 
pleading the following issues сапе 
to be framed: 

(1) Whether time was the essence of 
the agreement for sale as contended 
by the defendants? 


(2) Was there an agreement to deliver 
this possession as contendea by the 
plaintiff? 


(3) Was plaintiff ready and willing 
to perform his part of contract? 


(4) Was the first defendant in default 
in this regard? 


(5) Whether the second defendant is 
a bona fide transferee for value without 
notice. 


(6) Whether the plaintiff is entitled 
for specific performance. 


(7) To what 
entitled? 


relief is the plaintiff 


3. On issues 1 to 4 and 6 the learned 
Subordinate Judge came to the conclusion 
that there was a material alteration 
by reason of a subsequent interpola- 
tion, and the plaintiff was never ready 
and willing to perform his part of the 
contract. On issue No.5 he answered 
that the second defendant was a 
bona fide transferee for value without 
notice. On issue No.7 in view of his 
earlier finding, he dismissed the suit 
for specific performance. 


4. Mr.T.R.Rajagopalan, learned counsel 
for the appellant urges the following 
for our consideration. The alteration 
made in Exhibit А-1 is not a material 
alteration at all so as to prejudice 
the rights of the parties. 1п support 
of the said contention, reliance is 
placed on two rulings of the Supreme 
Court in Kalianna Gounder v. Palani 
Gounder, (1970)2 M.L.J.(S.C.) 19 (1970)2 
S.C.J.18= (1970)2  An.W.R. (S.C) 19= 
„(1970)2 S.C.R.455= A,I.R.1970 S.C.1942 
and Loonkaran Sethia v. Ivan E.John, 
-(1977)1 8.С.С.379= (1977)1 S.C.R.853- 
A.I.R.1977 S.C.336. In so far as there 
is clear and cogent evidence from P.Ws.2 
fo 4 that the condition as to evicting 
the fourth defendant was there even 
before the party subscribing signature 
to Exhibit A-l, there is no justifi- 
cation for rejecting their evidenre, 
There was not even a plea in the written 
statement that there was an interpola- 
tion. Therefore the finding that there 
was material alteration cannot be 
supported. 
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5. As regards readiness and willingness, 
all that was stated in Exhibit А-3 was 
that soon after funds were obtained 
by sale of jaggery the plaintiff would 
meet the first defendant. It is nat 
necessary that he must have the money 
ready at all material time. It is enough 
if he expresses unequivocally readiness 
and willingness to perform the contract. 
Therefore, to read something more in 
Exhibit A-3 as was done by the Court 
below is incorrect. To deny the equit- 
able relief of specific performance 
on the ground that the plaintiff had 
put up a false case is again wrong. 
If really as admitted by the first 
defendant in his evidence that the 
understanding between the parties was 
that if the sale was to be completed 
delivery of possession could be had 
from the fourth defendant as well, it 
cannot be held «that the case put forth 
by the plaintiff was a false case. 


6. The finding that the second defendant 
was a bona fide purchaser for value 
without notice is totally opposed to 
the evidence on record. It is impossible 
to believe that wet lands which formed 
the subject-matter of the suit remained 
fallow for the second defendant to walk 
in and take possession. For all these 
reasons it is prayed that the dismissal 
of the suit be set aside and a decree 
be passed for specific performance. 


7. Mr. R.Shanmugam, learned counsel 
for the second defendant (2nd respondent 
herein) states that this is a clear 
case of material alteration. The fourth 


defendant-tenant has a statutory right 


to remain in possession under the Tamil 
Nadu Cultivating Tenants Protection 
Act, If that right' is sought to be taken 
away by an interpolation so as to impose 
an obligation on the first defendant, 
to evict him which eviction is impossi- 
ble except according to law, it does 
prejudice the rights of parties. Looked 
at from that point of view the ruling 
in Kaliar^a Gounder v. Palani Gounder, 
(1970)2.  .J. (S.C.)19- (1970)2 An.W.R. 
(8.C,)19- А.І.В.1970 5.6.1942 has по 
application. Besides the very ruling 
in Loonkaran Sethia v. Ivan £,John, 
(1977)1 5.C.C.3792  A.I.R.1977 5.С.336 
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states that if there is a material 
alteration of a document so as to 
prejudice the rights of the parties, 
undoubtedly reliance cannot be placed 
on such a document, nor can rights be 
enforced on the basis of such an alter- 
ation. Therefore, it is submitted that 
the finding can easily be upheld. 


8. As regards readiness and willingness, 
in Exhibit А-3 it is categorically 
admitted by the plaintiff that he had 
to think about the registration in view 
of the obstacle placed by the fourth 
defendant. It is in that context the 
tenor of the letter has to be 
understood. He cannot put a rider and 
yet say that he was willing to perform 
his part of the contract. Undoubtedly 
the plaintiff came forward with a false 
case having materially altered the suit 
agreement, Exhibit А-1, Therefore he 
not having come with clean hands, is 
not: entitled to obtain equitable relief 
of specific performance. As far as the 
second defendant is concerned he -is 
a bona fide purchaser for value. He 
had nothing to do with either of the 
parties; nor is it the case of the 
plaintiff that he was ever informed 
of the suit agreement. When the second 
defendant wanted to obtain possession 
by then the fourth defendant had vacated 
and, therefore, he could easily obtain 
possession. However, on that score the 
bona fides cannot be denied. Thus none 
of the findings calls for interference, 


9. Having regard to the above submis- 
sions, the following points arise for 
determination: 


(1) Is there a material alteration of 
Exhibit A-1 so as to prejudice the 
rights of parties? Ы 


(2) Was the plaintiff always ready and 
willing to perform the contract? 


(3) Can the denial of equitable relief 
to the plaintiff be upheld? 


(4) Is the second defendant a bona fide 
purchaser for value without notice of 
the suit agreement? 


(Mohan, J.) 


10. Exhibit А-1 
The requirement 
` (4th defendant) 


is the suit agreement. 
as to evicting Perumal 
in the suit agreement 
undoubtedly has come to be written in 
a different ink. The learned Subordinate 
Judge in paragraph 9 of his judgment, 
after referring to the relevant portion 
in Tamil states as follows: 


"The disputed two lines are underlined 
by me. A careful scrutiny of Exhibit 
А-1 makes it abundently clear that 
the disputed two lines at the end 
of the first page of Exhibit А-1 are 
out of sequence. The spacing is 
narrow. I do not accept the evidence 
of P.Ws.l to 4 that the disputed two 
lines were written in continuation 
of the previous lines in the first 
page and that they were not written 
after the first defendant signing 
Exhibit А-1. There is no force іп 
the contention of the learned counsel 
for the plaintiff that the case of 
the first defendant is liable to be 
rejected. The way in which the 
disputed two lines were written, the 
close writing which is visible to 
the naked eye, the efforts taken in 
writing the same and the different 
shade in ink give the impression that 


these recitale should have been 
written up after Exhibit А-1 was 
signed by the first defendant." 
We have very closely examined the 
document ourselves. We find absolutely 
no difficulty in concurring with the 


finding of the learned Subordinate Judge 
which we have stated above. The text 
as originally written alone will fit 
in with the succeeding line occurring 
in page 3 of the document. The inter- 
polation concerning evicting Perumal 
and thereafter executing the sale does 
not fit in at all is that context, leave 
alone the manner in which it is written, 
which is clearly suggestive of subse- 
quent writing after the document had 
come to be executed. When the document 
is so clear, it is not necessary at 
all to deal with the evidence of P.Ws.2 
to 4. Even otherwise, we have not the 
sligtest hesitation in rejecting their 
evidence as false contrary to the tener 
of the document as it is visible even 


for a casual look. As to the law of 
material alteration, we need only refer 
to the decision in, Loonkaran Sathia 
v. Ivan E.John, (1977)1 S$.C.C.379- 
(1977)1 S.C.R.853= A.I.R.1977 S.C.336. 
At page 347 it is stated: 


"Question  No.5:- Before proceeding 
to determine this question, it would 
be well to advert to the legal 


position bearing on the matter. As 
aptly . stated’ in paragraph 1378 of 
Volume 12 of  Halsbury's Laws of 
England (Fourth Edition), ‘if an. 
alteration (by erasure, interlineation 
or otherwise) is made in a material 
part of a deed, after its execution, 
by or with the consent of any party 
to or person entitled under it, but 
without the consent of the party or 
parties liable under it, the deed 
is rendered void from the time of 
the alteration so as to prevent the 
person who had made or authorised 
the alteration, and those claiming 
under him, from putting the deed in 
suit to enforce against any party 
bound by it, who did not consent to 
‘the alteration, any obligation, 
covenant or promise thereby undertaken 
or made. 


A material alteration, according to 
this authoritative work, is one which 


varies the rights, liabilities, or 
legal position of the parties as 
ascertained by the deed in its 


original state, or otherwise varies 
the legal effect of the instrument 
as originally expressed, or reduces 
to certainty some revision which was 
originally unascertained and as. such 
void, or which may othervise prejudice 
the party bound by the deed as origi- 
nally executed.. 


The effect of making such an altera- 
tion without the consent of the party 
bound is exactly the same as that 
of cancelling the deed." 


11, To the same effect are the obser- 
vation made by the Privy Council in 
Nathu Lal ve Mte, Gomti, (1940) 67 Т.А, 
318= (1941)1 M.L.J.204= A.I.R.1940 P.C. 
160. In that case, after referring to 


d. 
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the. material alterations made in .the 
document, the matter was concluded thus: 


"As the above mentioned alterations 
substantially vary the rights and 
liabilities as also the legal position 
of the parties, they cannot be held 
to be anything but material alter- 
ations and since they have been made 
without the- consent. of the defendants 
first set, .they have the effect of 
cancelling the deed." : 


So examined, this is à material alter- 
ation since the right of the first 
defendant is affected. In the State 
of Tamil Nadu we have the Tamil Nadu 
Cultivating · Tenants Protection Act 25 
of 1955.. Under section 3 of the Act 
no tenant can be evicted even in 
execution of a decree. or 
except. on the grounds stated in the 
Act. Therefore the right of the tenant 
is a statutory right. If an obligation 
is cast on the first defendant that 
only . when the statutory tenant is 
evicted the sale could be executed, 
that acts prejudicially to: the first 
defendant. It has to be noted in this 
connection that the agreement stipulated 
a period of four months for completion 
of the transaction. Therefore, only 
with a view to avoid his liability under 
the contract such a condition had come 
to be incorporated as stated above after 
the execution of the document, In such 
a case no doubt this cannot but be a 
material alteration. In Kalianna Gounder 
v. Palani Gounder, (1970)2 M.L.J.(S.C.): 
19 (1970)2 An.W.R. (S.C.) 19- A.I.R. 
1970 §.C.1942 the position was 
-entirely different, There the inter- 
polation was "to clear the debts and 
execute the sale deed free from encum- 
brances." That undoubtedly is a. statu- 
tory duty cast upon every vendor under 
section 55 of the Transfer of Property 
. Act. Therefore their Lordships of the 
‘Supreme Court held that it cannot be 
regarded as a material alteration, But 
there is a great difference in that 
the statutory right of the fourth 
defendant had to be abrogated by requi- 
ring the first defendant to evict him 
and then alone complete the sale. We 
may now extract the  head-note of 
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Kalianna Gounder v. Palani Gounder, 
(1970)2 М.1.Ј. (S.C.)19- (1970)2 An.W.R. 
(S.C. )19= А,І.В.1970 5.6.1942 to | 
highlight our point; 


"A material alteration is one which 
varies the rights, liabilities or 
legal position of the parties as 
ascertained by the deed in its origi~ 
nal state, or otherwise varies the 
legal effect of the instrument as 
originally executed, о reduces tc 
certainty some provision which origi- 
nally was unascertained and as such 
void or may otherwise prejudice the 
party bound by the deed as originally 
executed. | 


As alteration mede in а deed, after 
its execution, in some particular 
which is not material does not in 
any way affect the validity of the 
deed; an alteration is not material 
which does not vary the legal effect 
of the deed in its original state 
but merely expresses that which was 
implied in law in the deed as origi- 
naliy written, or which carries out 
the intention of the parties already 
apparent on the face of the deed, 


provided that the alteration does 
“not otherwise prejudice the party 
liable thereunder. 
Nathu Lal v. Mst., Gomti,(1940)67 І.А. 
318: (1941)1 M.L.J.204 (Р.С.): 
A.I.R.1940  P.C.160.  Halsbury's Laws 
of England, 3rd Edition, Volume II, 


Article 599, · page 368 and Article 604, 
page 370-and 371), referred to. 


"The plaintiff, on 4th July, 1956, 
agreed to purchase the land of the 
defendant. for Rs.12,000/-. A memoran- 
dum reciting that .Rs.2,000/-, was 
paid as advance Бу -the plaintiff to 
the defendants was executed by the 
parties. The defendants having resiled 


from the: agreement, the plaintiff 
sued the defendant for specific 
performance of the agreement, 


depositing the balance consideration 
in Court. 

pleaded inter alia 
agreement was materially 


The defendants 
. that the 


^^ 
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altered by the plaintiff without their 
consent after it was executed by the 
addition of the words "clear debts 
and execute the sale deed free from 
encumbrances" and the, suit therefore 
was not maintainable, 


These words occurred immediately 
before the Schedule of property sold 
and after the covenants of the 
momorandum, 


The Court held on the evidence that 
the words were there even in the 
original state and were not inserted 
later. It was admitted that there 
was no discussion or at the time of 
the writing and execution of the 
agreement about the encumbrances on 
the land, nor was any evidence let 
in to show that there were any encum- 
brances subsisting on the land. 


Held:- Ordinarily when property is 
agreed- to be sold for a price, it 
would be the duty of the vendor to 
clear it of all encumbrances before 
executing the sale deed, Since the 
defendants were liable to clear the 
encumbrances, if any, subsisting on 
the land, assuming that the covenant 
was incorporated after the execution 
of the deed, it cannot be regarded 
as a material alteration on that 
account, as it did not alter the 
rights or liabilities of the parties 
or the legal effect of the document." 
For these reasons, we hold that the 
contention advanced on behalf of the 
appellant thet this is not a material 
alteration has to be rejected. The fact 
there was no plea in the written state- 
ment that there was an interpolation 
would not matter at all because even 
a casual look at the document is clearly 
suggestive of the material alteration. 


‘What D.W.1 in evidence says is that 
the understanding between the parties 
was that after the completion of sale 
the first defendant was willing to 
obtain possession from the fourth defen- 
dant. But this cannot be construed as 


meaning that the first defendant would 
evict the fourth defendant after which 


event aione the sale can be concluded. 
For all these reasons we have not the 
slightest hesitation in holding that 
the interpolation is a material alter- 
ation acting to the prejudice of the 
first defendant and therefore the plain- 
tiff cannot enforce his right on the 
suit agreement, Exhibit A-1. 


12. As regards readiness and willing- | 
ness, as rightly contended by the 
learned counsel for the second геѕроп- 
dent it is not a mere innocuous state- 
ment that he will complete the sale 
by the funds received by sale of 
jaggery. On the contrary a reading of 
the entire letter clearly indicates 
the mind of the plaintiff. He states 
therein categorically that because of 
the difficulties encountered from the 
fourth defendant he had to think twice 
about registration. Therefore he cannot 
put a rider às to the eviction of the 
fourth defendant and yet say that he 
was ready and willing to perform his 
part of the contract. Besides, at as 
point of time the plaintiff said that 


lie was willing to purchase the property 
even though the fourth defendant was 


not evicted, Therefore, on this aspect 
also, we uphold the finding of the 
learned Subordinate Judge. 


13. Having regard to the above finding 
it follows that the plaintiff had come 
forward with a false case as though 
the suit agreement contains a clause 
as to the eviction of the fourth 
defendant which we have categorically 
found to be a material alteration. By 
reason of the fact that he had come 
forward with a false case and unclean 
hands, he had denied himself the equit- 
able relief of specific performance. 
Accordingly we answer question No.3 
that the equitable relief of specific 
performance has been rightly denied 
to him. D ў 
14. Іп view of the above’. it dogs "hot 
matter very much whether the second 
defendant is bona fide purchaser or 
not. However, ‘there,-is no evidence on 
record to show’ thatthe second respon- 


dent was aware of the suit agreement; 
nor did plaintiff put him on notice 
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‘of the same at any point of time. The 
fact that immediately after Exhibit 
A-5, Exhibit B-4 sale in favour of the 
second defendant has taken place is 
not strong éhough to hold that there 
are no bona fides on his part. 


15. In view of the above, we conclude 
. that there are no merits in the appeal 
and the same will stand dismissed with 


` costs of the contesting second 
defendant. ` 
R.S. | ----- Appeal dismissed. 


IN THE HIGH COURT or JUDICATURE AT 
MADRAS.. 


Present:- S.Mohan, J. 


*Appeal No.336 of 1979. 3lst January, 


1985. 
Gomathi Ammal (died) and others 
Appellants* 
Ve 
Madasamy and others Respondents. 


Tamil Nadu Hindu Religious and Charit- 
able Endowments Act (22 of 1959), 
Section 6 (16) - Religious Charity - 
Dharmam done in the chavady of a house 
which is private in the absence of any 
dedication not "religious charity”. 


Held:- In so far as charity is done 
in the chavady of a house which, is 
purely private and there has been no 
dedication, it will not come within 
'"'religious  charit«' as defined in 
section 6 (16) of .&e Tamil Nadu Hindu 
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Religious and Charitable Endowments 
Act. Merely because of Arunachalapuranam 
being read and feeding of those assem- 
bling in the chavady being done on a 
particular day it will not acquire the 
character of а public charity. The * 
character of a trust having come to 
be established as private, it cannot 
be displaced in the absence of strong 
and cogent evidence to the contrary. 
[Para.11] 


Cases referred to:- 


Commissioner; Hindu 
Charitable Endowments» 
Narayana Ayyangar, (1965)2 $.C.J.431: 
(1965)2 An.W.R. (S.C.) 47: (1965)2 
M.L.J. (S.C.) 47: (1965)3 S.C.R.168: 
A.L.R.1965 S.C.19163 Radhakrishna Chet- 
tiar v. Hindu Religious and Charitable 
Endowment Department, (1960)1 M.L.J.494: 
(1960) M.W.N.198; Executive Officers 
S.R.Devasthanam v. Sesha Iyengar Trust, 
(1979)2 M.L.J.280; Pichai у. Commis- 
sioner, H.R. and C.E., (1971)1 M.L.J. 
166: A.I.R.1971 Mad, 405. 


Religious and 
Madras Ve 


Appeal against the Judgment and Decree 
of the’ Court of the Second Additional 


Subordinate Judge, Tirunelveli dated 
13-10-1977 and made in 0.5.№.52 of 
1976. 


N.Veluswami, for Appellant. 


The Court delivered the following 

JUDGMENT:- Defendants 2 to 6 are the 
appellants before me in this appeal. 
This arises out of 0.S.No.52 of 1976 
which is a statutory suit for cancel- 
lation of the order passed by the Commi- 


ssioner, Н.В. and C.E., Madras in 
A.S.P.No.85 of 1975 dated 27-6-1976 
and for further declaration that Sri 
Harihara Arunachaleswarar Karthikai 


Guru Pooja Dharma, Veekrakaralampudur, 
Tenkasi Taluk is a private trust of 
the plaintiff. 


2. The plaint averments are as follows: 
Plaintiffs 1 to 3 are the children, 
while the fourth plaintiff is the wife 
of one Arunachalam Asari. The said 
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Arunachalam Asari, as “the tr stee with 
full right to the endowed properties 
succeeded his father and he has been 
performing the dharmam known as Sri 
Hara  Arunachaleswarar  Karthikai Guru 
Pooja Dharmam. The endowment has been 
founded by one Nainar Asari by a regis- 
tered deed of endowment dated 17-4-1925 
and the object of the endowment was 
the performance of Guru Pooja 6n the 


Thirukarthikai day in the Chavady of: 


the house of the said Nainar Asari. 
The founder named himself as a trustee 
along with his mother and thereafter 
the succeeding trustee assumed the 
management of the trust by “nomination, 
which was so provided in the deed of 
endowment dated 17-4-1925. There were 
several proceedings in relation to the 
endowed properties. Finally, it was 
decided that Arunachalam Asari and his 
aucestors were the hereditary trustees 
of the above Dharmam, Defendants 2 and 
3 are the wife and son respectively 
of one Somasundaram Asari. The said 
Somasundaram Asari апа his brother, 
Paramasivam Asari have filed a suit 
in 0.S.No.32 of 1957 for framing a 
scheme in respect of this endowment. 
Arunachalam .Asari died pending that 
suit. The. plaintiffs were impleaded 
as defendants 8 to 11 in that suit as 
his’ legal representatives. After 
contest, the suit was dismissed on 
22-12-1960. Therefore, the plaintiffs 
therein, Somasundaram Asari and Parama- 
Siva Asari, preferred A.S.No.90 of 1961 
on the file of the District Court, 
Tirunelveli. The said appeal was also 
dismissed оп 30-8-1961. Thereafter, 
Somasundaram Asari has set up his wife 
and gon to file an application before 


the Deputy . Commissioner of Hindu 
Religious. and Charitable Endowments 
Department, Madurai іп 0Q.A.No.34 of 


1966 by joining defendants 3 to 6 and 
another under sections 63(a) and 64(1) 
of the Tamil Nadu Act 22 of 1939 for 
declaration that Arunachaleswarar 
Dharmam is а religious institution. 
There was a further prayer relating 
to the framing of a scheme for the 
endowment and- administration of the 
same. These were resisted -on several 
grounds, The . Deputy 
his order dated 9-2-1972 held tha: there 
А m4 ts РА 


Р 


H.L.J.46 


is concerned, 


Commission<r, by ` 


was no temple as Sri Hara Arunachales- 
warar temple and the properties have 
been endowed for the performance of 
Sri Нага  Arunachaleswarar Karthigai 
Guru Pooja Dharmam on Thirukarthikai 
day and the Guru Pooja consists of 
performance of Pooja and the reading 
of Arunachaleswarer Puranam and feeding. 
Aggrieved by this order, the matter 
was put. up in appeal in A.P.No.85 of 
1974. That appeal was dismissed. Hence 
the present suit. 


3. The first. defendant in his written 
statement contended that the reading 
of Arunachalapuranam and feeding are 
objectives of public charity. That order 
is correct. So far as the earlier suit 
viZ., O.S.No.32 of 1957, 
this defendant was not party to that 
suit. А 


4, The appellants herein, as defendants 
2 to 6, resisted the plaintiffs' claim 
stating that Nainar Asari started the 
Dharmam nine days before Thiru Karthigai 
day every year in the Chavady of his 
house by reading Arunachalapuranam and 
doing pooja every day and feeding the 
public on the 10th day on Thirukarthigai 
day on a large scale. It was with this 


object, the properties were endowed 
by a document dated 17-4-1925. After 
his death, his widow  Kalyaniammal 


continued to perform the Dharmam till 
her death, This Dharmam is a public 
charity. In fact, the plaintiffs, before 
and after 0.S.No.32 of 1957, admitted 
that the trust is a public trust and 
performed the  Dharmam as a_ public 
charity. Hence the plaintiffs are estop- 
ped from éontending to the contrary. 
The decisions rendered by the Deputy 
Commissioner, which were confirmed in 
appeal by the Commissioner, аге per- 
fectly correct and no exception could 
be taken to the same. 


5. On ` these. pleading, the following 
1 issues меге set down for trial: 


1. Whether Sri Hara Arunachaleswarar 
Karthigai Guru. Pooja Dharmam is a 
private .trust and whether the, plain- 
tiffs are entitled to the right of 
manangement of the same? 


NL 4 
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2. Whether the proceedings in 0.A.No.34 
of 1966 on the file of the Deputy 
Commissioner, H.R. and C.E., Department 
and A.P.No.85 of 1974 on the file of 
lst. defendant are barred by res judicata 
in view of the findings in O.S.No.32 
of 1957 on the file of this Court and 
A.S.No.90 of 1961 ‘on the file of 
District Court, Tirunelveli? 


3. Whether the suit is barred by time? 


4. Whether the plaintiffs are entitled 
to the reliefs as prayed for? 


5. To what relief, 
entitled? 


are the: plaintiffs 


6. Learned Subordinate Judge of Tirunel-. 


veli, on a consideration of the oral 
and documentary evidence on Issues 1 
and 2, came to the conclusion that the 
finding of the Commissioner that the 
trust is a public one and the Dharmam 
is a public religious charity is not 
correct, that the proceedings in 
O.A.No.34 of 1977 and A.P.No.85 of 1974 
are not barred by res judicata in view 
of the findings is O.S.No.32 of 1957 
on the file of Sub Court, Tirunelveli 
and A.S.No.90 of 1961 on the file of 
the District Court, Tirunelveli and 
that the Dharmam in question is a 
private trust and the plaintiffs are 
"entitled to the right of the management 
of the same. Thus, he found Issue No.1 
in the affirmative and Issue No.2 in 
the negative. As regards limitation, 
it was answered that the suit is not 
barred by limitation. On Issue No.4 
it was concluded that the plaintiffs 
were entitled to a decree for cancel- 
lation "of the order dated 27-6-1975 
passed by the first defendant in 
A.P.No.85 of 1974. Consequent to these 
findings, under Issue No.5 the suit 
was decreed as prayed for. Aggrieved 
by this judgment and decree, defendants 
2 and 6 have come up in appeal. 


7. It is the contention of Mr.M.Velu- 
swami, 
lants that under section 6(16) ọf the 
Tamil Nadu Act 22 of 1959, 'religious 
charity" need pot be connected with 
a math or temple as has been wrongly 


learned counsel for the appel- 
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assumed by the court below. It is enough 
if it is associated with a Hindu 
festival or observance of a religious 
character. As a matter of fact, the 
point came up for consideration before 
the Supreme Court in Commr.H.R. апа С.Е. 
v. Narayana, (1965)2 S.C.J.43l= (1965)2 . 
An.W.R. (S.C.)47= (1965)2 M.L.J. (S.C.) 
47= (1965)3  S.C.R.168- А.1„К.1965 
5.6.1916. Therefore, if on a religious 
festival day or on a day, which is a 
part of religious, namely Thirukarthigai 
day, the feeding is done to the general 
public it vill fall within the defini- 
tion of section 6(16). Similar is the 
view taken in Radhakrishna Chettiar 
v. Hindu. Religious and Charitable Endow- 
ment Department, (1960)1 M.L.J.494= 
(1960) M.W.N.198. In Executive Officer, 
S.R.Devasthanam v. Sesha lyengar Trust, 
(1979)2 M.L.J.280, the question of 
mandagapadi came up for consideration. 
The court below is wrong in concluding 
that there must be an idol to constitute 
a temple. There is no need for an idol, 
as evident from the decision reported 
in Pichai v. Commissioner, H.R. and 
C.E., (1971)1 M.L.J.166: А.І.В.1971 
Mad.405, Besides, the court below erred 
in assuming that there has been no 
dedication. On the contrary, the 
authorities constituted under the Tamil 
Nadu Act 22 of 1959 clearly held as 
to the nature of charity. Unless and 
until there is evidence to the contrary, 
those orders cannot be set aside. 


8. Learned Government  Pleader also 
supports the stand of Mr.M.Veluswamy. 


9.. Learned counsel for the respondents/ 
plaintiffs  wbuld contend that first 
and foremost there is no public charity 
at all inasmuch as there is no dedi- 
cation to the public. There is no public 
nature involved in the Dharmam contained 
in Exhibit. A-3. The mere distribution 
of prasadam on a particular day after 
reading Arunachalapuranam would not 
constitute a public charity. The partak- 
ing of public is utterly lacking. There- 
fore, none of the authorities cited 
by the appellant can advance his case. 
Besides, the order of the Deputy Commis- 
sioner, as evidenced by Exhibit В-1, 
would clearly show that there is no 
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temple as Arunachaleswarar ог  Lingam' 


in the Chavady. All these aspects came 
up for consideration in 0.S.No.32 of 
1957, where it was held that the trust 
in question is a private trust, That 
judgment rendered by the learned 
Subordinate Judge, as evidenced by 
Exhibit A~4 was confirmed by the learned 
District Judge of Tirunelveli in 
. A.S.No.90 of 1961 vide Exhibit А-5. 
Therefore, the matter is no longer 
res integra. From this point of view, 


no exception can be taken to the finding 


of the trial court, 


10. Having regard to the arguments, 
the one and the only question that 
arises for my consideration is whether 
Sri Hara  Arunachaleswarar  Karthigai 
Guru Pooja Dharmam would fall within 
the definition of 'religious charity! 

under section 6(16) of the Tamil Nadu 
Act 22 of 1959. 


11. In 
aspects, 
Exhibit A-3. 


order to appreciate 
firstly I have to refer to 
In Exhibit А-3, there is 


absolutely no mention about the reli- 


gious charity. ‘All that it states is 
that in the house of Nainar Asari there 
has been established Sri Arunachales- 
warar for which Karthigai Guru Pooja 
Dharmam has been performed. It further 
states that in the Chavady of the house, 
every year on Thirukarthigai day Dharmam 
is performed and that shall be contin- 
ued. As to what exactly was the nature 
of dharmam can be culled out from 
Exhibit A-4, which is the judgment 
rendered in 0.S.No.32 of 1957 on the 
file of the Sub Court, Tirunelveli, 
learfied Subordinate Judge, by judgment 
dated 22.12.1960 on an elaborate consid- 


eration came to the following conclusion. 


on Issue No,1 viz., whether the trust 
in dispute is a public one and whether 
the suit is not maintainable without 
‘sanction as alleged? In paragraph * 16 
of the judgment, this aspect has been 
dealt with. He held, after referring 
to Exhibit B-3 in’ that case, which is 
Exhibit A-3 in the present case, dated 
17-4-1925 as follows:- 


"Exhibit B-3 dated 17-4-1925 is the 
gistration copy of -the endowment 


b: 


these ' 


document. The document recites that 
Dharmam was being performed by the 
ancestors of Nainar Асһагі II who 
continued to do the same and Dharmam 
was being performed in the Western 
Chavadi., There is no mention therein 
about any public nature of the 
Dharmam. According to the evidence 
of P.W.1 at the most a sum of Rs.100/- 
was ‘spent prior to 15 years ago but 
for the past 15 years after the lst 
defendant took charge, at the rate 
of Rs.25 per year. But the witness 
on the side of the defendants spoke 
to the fact that only a sum of Rs.25/- 
was spent for Neivedyam and there 
was no feeding. From the income that 
was spent, obviously it could not 
be a public trust. P.Ws. 1 to 3 
deposed that it was only open to the 
relatives in their caste and not to 
the general public. But the witnesses 
on the side of the defendants stated 
that the general public also took 
part, It might be that some outsiders 
would have come and taken part of 
the pooja and there is nothing to 
Show that they have right in it. The 
'lst defendant's father did not make 
mention about the public nature of 
the trust in 0.S.No.355 of 1955 on 
the file of the District Munsif's 
‘Court,  Tenkasi, P.W.l's wife sent 
notice to the lst defendant under 
Exhibit B-18 dated 25-2-1957, The 
lst defendant sent a reply under 
Exhibit B-19 dated 15-3-1957. It is 
significant there was no mention at 
all about the public nature of the 
trust. It appears that the present 
plea of 'the public trust is only an 
after-thought solely for non-suiting 
the plaintiffs on that ground, because 
section 92 is a bar, in the absence 
of a sanction from the Advocate 
General. So, in the circumstances, 
I find the trust is a private trust 
and not:a public trust, and section 
92 a had no application." 


It was this judgment which was taken 
up in appeal by the plaintiffs, viz., 
Somasundaram : Áchari and. Paramasivam 
Achari; Learned District Judge, by its 
judgment dated 30-8-1961 confirmed the 
judgment, aS seen from Exhibit А-5, 
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It was after this, the proceedings under 
section 63-A of the Tamil Nadu Act 22 
of 1959 took place. The Deputy Commis- 
sioner, H.R. and С.Е. Madurai held as 
follows: 


"I have already found that the suit 
trust is a public religious charity, 
but not connected with any temple 
or math, Though it would consitute 
as a specific endowment still it is 
not a specific endowment attached 
to any temple. I am of the view that 
section 64(1) of the Tamil Nadu Act 
22 of 1959 may not enable the Deputy 
Commissioner to settle a scheme for 
the proper administration of the suit 
trust. It is a lacuna in the’ Act. 


In the result, I find that the suit. 


trust is a religious institution as 
defined in the Tamil Nadu Act 22 of 
1959 and that section 64(1) of it 
may not enable the Deputy Commissioner 
to settle a.scheme of administration 
for it. " 


In ‘this view, he partiy allowed the 
application and partly dismissed the 
same, One thing that is very essential 
to notice is that he held in unequivocal 
terms that on the evidence on record 
there was a temple, by name Árunachales- 
warar, However, he came to the conclu- 
sion that though the charity is not 
connected with any math or temple, there 
is reading of Arunachalapuranam and 
also feeding, and that both seem to 
be the objects of public charity. There- 
fore, he held that it was a religious 
charity within the’ meaning of section 
6(16). It was this aspect which was 
confirmed by the Commissioner in 
A.P.No.85 of 1974, as seen from Exhibit 
А-1. Section 6(16) of the Act defines 
'religious charity' as follows: 
" "Religious charity’ means а’ public 
charity associated with a Hindu 
` Festival or observance of a religious 
character, whether it may be connected 
with a math or temple or not." 


This clause came up for consideration 
in Commissioner, H.R. апа С.Е, у, Nara- 
yana, (1965)2 S.C.J.431= (196532 An.W.R. 
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(S.C.)47=  (1965)2 M.L.J. (S.C.)47= 
A.I.R.1965 §.C.1916, In this case, the 
question was “whether the feeding of 
Rathotsavam day of Sri 
Prasanna. Venkitachalapathiswami Shrine 
would constitute religious charity. 
In paragraph 5 at page 1918, the Supreme 
Court observed thus: 


"We are unable to agree with the view 
so expressed by the High Court. The 
expression  'associated' in section 
6(13) of the Act 19 of 1951 issued 
having regard to the history of the 
legislation, the scheme and objects 
of the Áct, and the context in which 
the expression occurs, as meaning 
"being associated with’ or "in rela- 
tion to." The expression does not 
import any control by the authorities 
who manage or administer the festival. 
A Hindu religious festival or obser- 
vance may have a local significance 
that it is celebrated or observed: 
in a particular locality in connection 
with a shrine, temple or math, or 
it may be a festival or observance 
celebrated generally without any 
connection with any temple or math. 
In the case of such general festivals 
or observance there is no one who 
can be so said to control the celebra- 


tions, and the definition of 
"religious charity" includes such 
general festivals and observance. 


It cannot be assumed that there must 
always be a set of persons who control 
the celebration of a festival or an 
observance. The test suggested by 
the: High Court that in order that 
there should be between the charity 
and the festival or observance, such 
a relation. that the. administration 
. of the. charity must be controlled 
by those who celebrate the festival 
or observance in a temple or math, 
besides being inapt in -the case of 
general: festivals and observances 
can only be involved if words which 
are not found in the definition of 


"religious , charity" ‘are | added 
thereto", 
To the same effect are the other 


rulings cited by the learned counsel 


` Pichai v. 
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for the appellant, Mr.M.Veluswamy. In 
Commissioner, H.R. and C.E., 
(1971)1 M.L.J.166- A.I.R.1971 Mad. 405, 
it was-held: 

" The definition of "temple" is so 
comprehensive as to include any place 
irrespective of installation of idols 
or a building or tower, dwajasthambham 
or a stupi. It is not necessary in 
all cases that the presence of idols 
is an essential requisite to bring 
the place within the definition of 
"temple" under the Act." 


But these rulings do not, іп пу 
considered view, help the appellant 
in any manner, Already, the definition 
of ‘religious charity' has been noted. 
In so far as dharmam is done in the 
chavady of a house, which is purely 
private and as rightly held by the 
learned Sub Judge that there has been 
no dedication, it will not fall under 
section 6(16), merely because Arunacha- 
|lapuranam is read and feeding is done 
on a particular day, it cannot partake 
the character of a public charity. In 
fact, as rightly observed by the learned 
Subordinate Judge, the feeding of those 
who assembled in the Chavady by giving 
prasatham cannot be considered as public 
charity, This is where the Deputy 
Commissioner, Н.К. and С.Е. as seen 
from Exhibit B-1 order, committed the 
mistake. A private character of a trust 


has already come to be established in 
0.S.No.32 of 1957 (Exhibit А-4) to which 


also a reference has been made. That 
has been confirmed by the District 
Judge, Tirunelveli. Therefore, the 


character of a trust having come to 
be established as private, unless there 
is a strong and cogent evidence to hold 
to the contrary, which evidence is 
certainly lacking in this case, I see 
no warrant for disturbing the finding 
of the learned Subordinate Judge. 


12. In the result, the appeal fails 
and is hereby dismissed. However, there 
will be no order as to costs. 


R.S. | Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:-'G.Maheswaran, J. 


*S,A.No.18645 of 1979, 21st December, 


1984. 
Arunachalam and Co., and others 
Appellants* 
Ve 
M.Sadasivam Respondent. 
(A) Partnership Act (IX of 1932), 


section 43 - Partnership at will - 
Essential requirements - Suit for dis- 
solution of partnership at will - 
Absence of notice of dissolution - Whe- 


ther precludes maintainability of suit. ' 


(B) Partnership Act (IX of 1932), 
section 69 - Whether plea of suit not 
being maintainable can be raised for 
the first time in second appeal. 


The two essential conditions of a 
partnership at will are:- The deed of 
Partnership should not contain any 
provisions whether express or implied 
(1) as to the duration of the partner- 
ship, (2) for the determination of thé 
partnership. If these two provisions 
are absent or cannot be implied, the 
partnership will be one at will, 


In this case a reference to the deed 
of partnership shows that the duration 
of partnership is fixed as three years 
and thereafter the partnership should 
be a partnership at will. As there is 
a clear indication that the defendants 
wanted to continue the partnership after 
the expiry of the initial period, it 
would be reasonable to conclude that 
it is a "partnership at will" as it 
continued to carry on business after 
the expiry of the initial period. The 
provisions contained in section 43 of 
the Partnership Act do not control the 
other provisions of Chapter VI and it 
is possible to have partnership of a 
firm dissolved even when no notice in 
writing has been given as required under 
section 43. [Para.8] 
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In this case the appellants cannot plead 
for the first time in second appeal 
that section 69 of the Partnership Act 
is a bar to the maintainability of the 
suit by the plaintiff. ‘[Para.15] 


Cases referred to:- 


Lilabatt Rana v., Lalit М.Моһап Dey, 
A.I.R.1952 Cal.496; Banarsi Das v. Seth 
Kanshi Ram, (1964)1  S.C.R.316:  A.I.R. 
1963 S.C.1165; Chaimanram v. Ganga Sahay 
. A.I.R.1961 Orissa 94; Mohammed Ali у, 
Kondho Rayaguru, A.I.R.1945 Patna 286; 
Kalyan Sahai у. Firm  Lachminarain, 
A.I.R.1951 Raj.11. 


M.Velusami, for Appellants. _ 
G.Masilamani, for Respondent. 
‘The Court delivered the following 


JUDGMENT: Defendants are the appel- 
lants, The suit out of which the second 
appeal .arose, was filed by the plain- 
tiff-respondent for rendition of 
accounts or in the alternative for 
dissolution of partnership. Defendants 
2 to 4 and the plaintiff entered into 
a partnership agreement on 9-7-1970 
for carrying on ‘commission business' 
in chillies, ground-nuts and onion. 
The plaintiff contributed Rs.19,500/-. 
Defendants 2 and 3 contributed Rs. 
16,250/- each., 4th defendant contri- 
buted Rs.13,000/-. The second defendant 
was managing the affairs of the partner- 
ship defendants 3 and 4 joined the first 
defendant firm on 1-4-1970. The partner- 
ship was to continue for three years 
from 1-4-1970, During the year 1970-71, 
a net profit of Rs.50,258/- was earned. 
It was shared in accordance with the 
terms of the partnership deed and the 
plaintiff was paid a sum of Rs.15,077/- 
: towards his share, But for the years 
:1971-72, the plaintiff was paid a sum 
of Rs,4,302-30. The case of the plain- 
tiff is that the other partners namely 
defendants’ 2 to 4 conspired to remove 
the plaintiff from the partnership busi- 
ness and had manipulated the accounts. 
The plaintiff's request to provide a 
true copy of the accounts fell on deaf 
ears of the other partners and the 
plaintiff was-forced to give a notice 
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through his advocate on 22-1-1973 
demanding rendition of ‘accounts for 
the year 1971-72 for which a reply was 
sent, which is to the effect that plain- 
tiff апа third defendant had agreed 
to' withdraw from the partnership and 
that the plaintiff had to pay 
Rs,6,735-11 to the firm and that the 
plaintiff has agreed to pay the amount 
within three months. Plaintiff denied 
these allegations and has filed the 
suit for reliefs stated. 


2. The suit was resisted by the defend- 
ants, who is their answer contended 
that the plaintiff and third defendant 
had retired from the partnership volun- 
tarily since the plaintiff was dis- 
appointed at the low profit made during 
the year 1971-72 and that the plaintiff 
has settled his accounts and retired 
on 3lst March, 1972 and that it is only 
thereafter that 5th and 6th defendant 
were taken in as partners, and that 
therefore the plaintiff is not entitled 
to the reliefs prayed for. 


3. The learned Trial Judge found that 
the plaintiff has not settled his 
accounts with the first defendant firm 
and has not retired from the partnership 
with effect from 31-3-1972 and that 
the plaintiff has not been furnished 
with the copies of the accounts and 
granted a preliminary decree in favour 
of the plaintiff for dissolution of 
partnership and accounting. 


4. In appeal the learned Appellate Judge 
concurred with the findings of the trial 
court that the plaintiff has not retired 
from thé partnership and also held that 
want of notice under section 43 of the 
Indian Partnership Act will not be a 
bar for maintainability of a suit for 
dissolution of partnership and in the 
end dismissed tlie appeal. 


5. The defendants have filed the second 
appeal and a learned Judge of this court 
has formulated the following substantial 


question of law, at the time of 
admission of the second appeal. 
"Whether the suit . for dissolution 


of partnership at will and rendition 
of ‘accounts, in the absence of a 
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notice of the dissolution, is main- 
tainable in law." 


6. The admitted facts are that the 
plaintiff was one of the partners along 
with defendants 2 to 4 and defendants 
3 and 4 joined the first defendant firm 
on 1-4-1970. Exhibit A-6 is the copy 

“of the agreement dated 9-7-1970. The 
terms of the partnership deed are not 
disputed and the defendant's claim was 
that plaintiff voluntarily retired from 
the partnership on 31-3-1972 and that 
the accounts were looked into and a 
document has also been written under 
Exhibit B-17, 
other retiring partner, who is the third 
defendant. 


7. A perusal of Exhibit B-17 shows that 
the plaintiff has not signed in it. 
Both the Courts did not believe that 
there was panchayat, that the accounts 
were looked into and that the plaintiff 
retired from the partnership. Both the 
Courts concurrentiy held that the plain- 
tiff has not retired from the partner- 
ship and this finding of fact is binding 
in second appeal. But the question as 
formulated by the learned Judge of this 
Court was not raised during the trial 
of the suit. In appeal, the learned 
Appellate Judge has dealt with the 
question as to whether the suit for 
dissolution of the partnership is not 
maintainable in view of section 43 of 
the Indian Partnership Act which 
requires a notice of dissolution, 


8. It should be noted that the prayer 
for dissolution .of the partnership is 
only „ап alternative prayer in the 
plaint. Further the question whether 
the partnership is a partnership at 
will has not been adverted to. ‘The 
appellate Court has proceeded on the 
basis that the partnership is a partner- 


‘Iship at will. Тһе two essential 
conditions of a partnership at will 
jare: 
The deed of Partnership should not 


contain any provisions whether express 


or implied (l) as to the duration of 
their partnership; and (2) for the 
determination of their partnership. 


which was signed by the. 


If these two provisions are absent or 
cannot be implied, then the partnership 
will be at will. Now a reference to 
Exhibit А-6 shows that the duration 
of their partnership is fixed as three} 
years from 1-4-1970 and thereafter the 
partnership should be 'а partnership 
at will'. As chere is clear indication 
that the defendants wanted to continue 
the partnership after the expiry of 
the initial period, it would be reason- 
able to conclude that it is a 'partner- 
ship at мі11', as it continues to carry 
on businesses after the expiry of the 
initial period. In Lilabatt Rana Vo 
Lalit M.Mohan Dey, A.I.R.1952 (Cal.496, 
at 499 it has been pointed that the 
provisions contained in section 43 of 
the partnership Act do not control the 
other provisions of Chapter VI and that 
it is possible to have partnership of 
a firm dissolved even when no notice 
in writing has been given as required 
under section 43. 


9. Certain observations in Banarsi Das 
v. Seth Kanshi Ram, À.I.R.1963 S.C.1165: 
(1964)1 S.C.R.316, will help the plain- 


tiff in this case. The observations 
are: 
"Even assuming, however, that the 
term "notice" in the provision is 


wide enough to include within it a 
plaint filed in a suit for dissolution 
of partnership, the sub-section itself 
provides that the firm will be deemed 
to be dissolved as from the date of 
communication of the notice. It would 
follow, therefore, that a partnership 
would be deemed to be dissolved when 
the summons accompanied by a copy 
of the plaint is served on the defend- 
ant, where there is only one defend- 
ant, and on all defendants, when there 


are several defendants, Since a 
partnership will be  deemd to be 
dissolved only from one date, the 


date of dissolution would have to 
be regarded to be the one on which 
the last summons was served." 


10. Therefore there is no difficulty 
in holding that notice under section 
43 had been substantially complied with, 
11. The next argument of the learned. 
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counsel for the appellants was that 
the suit is not maintainable in view 
of the provisions of section 69(1) of 
the Partnership Act. According to the 
learned Counsel or the plaintiff as 
a partner is prohibited from instituting 
a suit or enforcing a right arising 
from a contract unless the firm is 
registered and the person suing is or 
has been shown in the Register of Firms 
as a partner in the firm. 


12. It is not disputed that the firm 
is registered, It is also not disputed 
that the plaintiff was a partner. He 
has been shown as a partner in the 
Register of Firms. According to the 
appellants, he is now not shown as a 
partner in the Register of Firms. This 
point was not taken up by the defendants 
in their written statement before the 
trial court, nor before the appellate 
Court in the Memorandum of Grounds of 
appeal nor before this Court in the 
Memorandum of Grounds of Second Appeal. 
The question whether a person is shown 
in the Register of Firms as a partner 
in the firm is a question of fact. The 
following observations of their Lord- 
ships of the Supreme Court in Banarsidas 
v. Kanshi Ram, (1964)1 S.C.R.316= 
A.I.R.1963 $S.C.1165, (already referred 
to) also show that such a question 
cannot be taken for the first time in 
second appeal. Their Lordships observed: 


"The High Court has overlooked the 
fact that even upon the argument 
addressed before ,it on behalf of 
Kanshi Ram, the question of limitation 
was not only purely one of law but 
was a mixed question of fact and law 
and, therefore, it was not proper 
for it to allow it to be raised for 
the first time in argument. We are 
satisfied that what the High Court 
has done has caused prejudice to some 
of the parties to the suit and on 
that ground alone, we would be justi- 
fied in setting side its decision." 


In Chaimanram v. Ganga Saha,  A.l.R.1901 
Orissa 94, it was held that the plea 
that the plaintiff's suit as laid was 
not maintainable by reason of section 
69 of the Partnership. Act was са mixed 
question of fact and law and that such 
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a plea could not be allowed to. be raised 
in second appeal when it was not pleaded 
in the written statement. 


13. In Mohamad Ali v. Kondho Rayaguru, 
A.I.R.1945 Patna 286, the same view 
was taken. A similar view was taken 
also in Kalyan Sahai v. Firm Lachmina- 
rainy A.I.R.1951 Вај.11. 


14, The rulings in Chimanram v. Ganga 
Saba, A.I.R.1961 Orissa 94, Mohamed 
Ali v. Kondhe Rayaguru, A.I.R.1945 Patna 
286 and  Kalyan Sahai v. Firm Lachmina- 
rain, À.I.R.1951 Rajasthan 11 are cases 
which deal with the registration of 
firms. "These cases equally apply to 
the other part of section 69, namely, 
"whether a person suing is or has been 
shown as Partner of the Firm", I have 
already pointed out that the plaintiff 
has been shown as a partner in the 
Register of Firms and that. it is enough 
for the purpose of section 69 that in 
the present suit he has been shown in 
the Register of firms as a partner of 
the firm, 


15. It should however be noted that 
the second appeal was admitted ‘only 
on one substantial question of law which. 
had already’ been extracted. In the 
circumstances, I am of the view that 
the appellants cannot plead for the 
first time in second appeal that section 
69 of the Partnership Act is a bar to 
the maintainability of the suit by the 
plaintiff. The courts below were there- 
fore correct in granting a decree as 
prayed for. There are no reasons to 
interfere with the findings of the 
courts below. The second appeal fails 
and is dismissed with costs. x 


R.S. 


Appeal dismissed. 
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IN THE HIGH. COURT OF JUDICATURE AT 
MADRAS. 


(Special Original Jurisdiction) 
` Present:- S.Nainar Sundaram, J. 
*W.P.No.2439 of 1984. l1&h July, 1984. 


Chandrika s Petitioner* 


Ve 


Divisional Railway Manager, Southern 
Railway, Madras-3 and another ` 
po Respondents. 


(A) Contract simpliciter - 
contesting parties being Government 
- Not circumscribed Бу statutory 
obligations or terms - Violation of 
the terms of the contract cannot be 
remedied by writ petition. 


(B) Natural justice - Principles - 
Violation of - Applicability to 
contracts. 


The Divisional Railway Manager, Southern 
Railway, Madras invited tenders in the 
prescribed form from contractors for 
the collection of fees on Cycles/Motor 


Cycles/Scooters parked in the area 
allotted for cycle stand at Perambur 
Railway Hospital, Jolarpettai and 


Perambur and also for the collection 
of fees on Private Cars parked in the 
Car stand at Madras Central Railway 
Station. The period of licence was from 
25.10.1983 to 24.10.1985. The petitioner 
and fhree others made their tenders 
and the concerned . tender committee 
recommended that the contract be awarded 
to the. petitioner, she being the highest 
bidder. By proceeding dated 14.10.1983 
the petitioner was awarded the contract. 
The petitioner charged parking fees 
in excess of the rate agreed and bundles. 
of tickets issued and non-issued at 
the higher rates were seized. On 
12.1.1984 an order. was passed stating 
in view of the gross violation of the 
important terms and conditions of the 
contract, the contract of car park 
awarded to the petitioner for a term^ 
of two years from 25-10-1983 to 
24-10-1985 was terminated with effect 


Chandrika v. Manager, Southern Railway 
(Nainar Sundaram, J.) 


One of the 
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from 12.3.1984, The , present writ 
petition was filed against that order. 


^ 


Held:- It is well settled that if there 
is a violation of the rights under a 
contract simpliciter, which has neither 
a source under a statute nor contains 
nor is circumscribed by statutory 
obligation it cannot be remedied by 
writ petition, namely on the ground 
that one of. the contracting parties 
happens to be the Government or a 
Government agency or a statutory 
corporation. In contractual sphere, 
even if one of the parties to the con- 
tract is a Government or a Governmental 
agency or a statutory corporation, there 
is no scope for importing the principles 
of natural justice unless it is found 
that the very source of the contract 
is the statute or it contains or is 
circumscribed by statutory terms or 
obligations. [Para.6] 


Cases referred to:- 


D.F.0., South Kheri v. Ram Ѕапеһі, 
(1971)3 S.C.C.864: A.I.R.1973 5.С.205; 
K.N.Guruswamy v. State of Mysore, 1954 


S.C.J.644: (1955)1 S.C.R.305: A.I.R.1954 


$.C.592; State of Punjab v. Ajudhia 
Nath, (1981)3 S.C.C.251: A.I.R.1981 
S.C.1374; Radhakrishna Agarwal v. The 
State of Bihar, (1977)3 5.С.С.457: 


(1977)3 S.C.R.249: A.I.R.1977 5.С.1496. 


Petition under Article 226 of the 
Constitution of India, praying that 
in the circumstances stated therein, 


and in the affidavit filed therewith 
the High Court will be pleased to issue 
a writ of certiorari calling for the 
records of the I respondent relating 
to his order in letter No.M/C.300/Car 
Park/MAS dated 12.1.1984 and quash the 
same, 


R.Sundaravaradan, for Petitioner. 


.K.Venkateswara Rao, for Respondents. 


The Court made the following 


ORDER:- The Divisioanl Railway Manager, 


Southern Railway, Madras, the first 
respondent, invited tenders іп the 
prescribed form for contractors for 
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collection of fees оп Cycles/Motor 
Cycles/Scooters, parked in the area 
allotted for Cycle Stand at Perambur 
Railway Hospital, Jolarpettai and Peram- 
bur, and also for the collection of 
fees on Private Cars parked in the Car 
Stand at Madras Central Railway Station. 
The period of licence was from 
25-10-1983 to 24-10-1985. The petitioner 
and three others made their tenders 
and the concerned Tender Committee 
recommended that the contract be awarded 
to the petitioner, she being the highest 
bidder. Ву the proceedings dated 
14-10-1983, the petitioner was awarded 
the contract. We аге more concerned 
with one term in the contract which 
runs as follows:- 


"The contract is liable бо be 
summarily terminated in the event 
of any violation of the conditions 


of the contract including unsatis- 
factory service, subletting or any 
other. improper act on your part. The 
contract is ordinarily  terminable 
on two months notice in writing on 
either side without assigning any 
reason." 


At the outset, it must be pointed out 
that it is not the case of the peti- 
tioner that the contract was entered 
into by the first respondent in exercise 
of any statutory power under any Act 
or Rules framed thereunder and, admit- 
tedly, the contract did not contain 
any statutory term or obligation. 


2. On 3-1-1984, the first respondent 
passed an order as follows: 


"The above contract was awarded to 
you for a term of two years from 
25-10-83 to 24-10-85 with a specific 
condition that the parking fees for 
private cars levied by you should 
not exceed Rs.l/ per car per day or 
part thereof, But complaints have 
been received alleging that you are 
collecting Rs.1.50 per car per day 
or part thereof. This is highly irre- 
gular. In fact an advocate who parked 
his car in the car parking area has 
produced a receipt (Token) given by 
your representative at the Car Park 
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for Rs.1.50 and complained about 
excess collection. you are fined 
Rs.25/- for this excess collection 


of licence fee. Please note that if 

you do not stop this excess collection 

with immediate effect, action will 

be taken to terminate the contract 

and recover any loss that may be 

suffered by the. Railway by awarding = 
the contract to other party." 


We are not very much concerned with 
the aforesaid order in the present writ 
petition. But, it must be pointed out 
that the petitioner has not expressed 
any grievance over the imposition of 
fine by this order. On 12-1-1984, the 
order impugned in the writ petition 
has come to be passed by the first 
respondent, the terms of which run as 
follows:- 
"The contract of car park at Madras 
Central was awarded to you for a term 
of two years from 25-10-1983 to 
24-10-1985 for a sum of Rs.4,44,447/- 
with a specific condition that the 
parking fees levied on private cars 
shall not exceed Re.1/- per car per 
day or part thereof. 


On receipt of complaint from a ‘local 
advocate that you were collecting 
Rs.1-50 per car per day, the section 
superintendent, -Madras Central had 
conducted a surprise check on 3-1-84 
at the private car Parking area and 
seized a few bundles of tickets both 
issued and  non-issued. All these 
tickets were bearing Rs.1-50. This 
has confirmed that you are collecting 
Rs.1-50 which is тоге than the 
authorised rate of Ве.1/-. M 
Moreover, you have not executed the 
agreement and produced the current 
Income-tax Clearance Certificate. so 
far even though you have taken up 
the contract on 25-10-1983. 

In view of the gross violation of 
the important terms and conditions 
of the contract, the contract of Car 
Park awarded to you for a term of 
two years from 25-10-1983 со 
24-10-1985 is terminated with effect 
from 12-3-1984." 


-1] Chandrika v. Manager, Southern Railway 371 
(Nainar Sundaram, J.) 


3. In attacking the order of the first 
respondent dated 12-1-1984, Mr.R.Sunda-. 
ravaradan, learned counsel for the 
petitioner, would put forth two grounds. 
One is that the petitioner was not 
afforded an opportunity to make her 
say against the cancellation of the 
contract before the impugned order came 
to be passed. Learned counsel is 
conscious that the matter relates to 
contract, The ordinary rule is, if the 
State or its agent or a statutory 
Corporation enters into the field of 
ordinary contract, having no source 
in any statutory power or attracting 
any statutory power or obligation, the 
relations are no longer governed by 
the constitutional ` provisions, but by 
the provisions of the contract which 
determine the rights and obligations 
of the parties inter se. Learned counsel 
would plead that in the instant case, 
there? is a violation of the principles 
of natural justice and this Court can 
definitely intervene and exercise the 
writ power, In support of this submis- 
Sion, learned counsel first relies on 
a pronouncement of the Supreme Court 
in D.F.O.South Kheri v. Ram Sanehi, 
(1971)3 $.C.C.864- A.I.R.1973 8.C.205. 
From the facts disclosed in that 
judgment, I find that it was a case 
of an auction heid by the concerned 
Forest Officer and, obviously, such 
an auction had come to be held pursuant 
to statutory powers, Їп the said 
‘context, after referring to the earlier 
pronouncement in K.N.Guruswamy v. State 


of Mysore,, 1954. S.C.J.644= (1955)1 
S.C.R.305- A.I.R.1954 S.C.592, it wab 
held that merely because the source 


of thg right which the aggrieved party 
claims was initially in a contract, 
he need not resort to a suit for obtain- 
ing relief against any arbitrary and 
unlawful action on the part of a public 
authority and there could be a resort 
to a petition by way of writ. The case 
is clearly  distinguishable. It was 
obviously a case where the contract 
was entered into pursuant to powers 
invested therefor by statute. The view 
expressed in K,N.Guruswamy у. State 
of Mysore, 1954  S.C.J.644- (1955)1 
S.C.R,305- A.I.R.1954 5.0.592, is also 
that a writ petition is maintainable 


even if the right to relief arose out 
of an alleged breach of contract, where 
the action challenged was of a public 
authority invested with statutory power, 


4. Next, learned counsel would rely 
on the pronouncement of the Supreme 
Court in State of Punjab v. Ajudhia 
Nath, (1981)3 5$.С.С.251= А.І.В.1981 


5.6.1374. That again was a case of grant 
of licence under the Punjab Excise Act 
and the Rules framed thereunder and 
it was recognized that although an 
opportunity of being heard has to be 
given to a liquor vendor when his 
licence is sought to be cancelled, the 
same principle of natural justice does 
not come into play when the demand is 
merely for payment of a sum becoming 
due under the conditions, subject to 
which the licence was granted. The ratio 
of this case also cannot be applied 


to the facts of the present case, 
because the present case does not 
concern a contract entered into or 


awarded under any statutory power, nor 
the contract contains nor is circum- 
scribed by any statutory term or obli- 
gation. It is non-statutory and purely 
contractual. 


5. In Radhakrishna Agarwal and others 
v. State of Bihar and others, (1977)3 
5.С.С.457= (1977)3 S.C.R.249- A.T.R.1977 
5.6.1496, it was found that ‘the 
contracts did not contain any statutory 
terms or obligations and no statutory 
power or obligation which would attract 
the application of Article 14 of the 
Constitution of India was involved, 
and it was held that the limitations 
imposed by rules of natural justice 
cannot operate upon powers which are 
governed by the terms of an agreement 
exclusively and the only question which 
normally arises in such cases is whether 
the action complained of is or is not 
in consonance with the terms of the 
agreement. The Supreme Court approved 
the following division of the types 
of cases involving breaches of alleged 
obligations by the State or its agents, 
as done by the Patna High Court, from 
whose decision the matter had come 
before the Supreme Court: 
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"(i) Where a petitioner makes a 
grievance of breach of promise on 
the part of the State in cases where 
‘on an assurance or promise made by 
the State he has acted to his preju- 
dice and predicament, but the agree- 
ment is short of a contract within 
the meaning of Article 299 of the 
Constitution, . | 
(ii) Where the contract entered into 
between the person aggrieved and the 
State is in exercise of a statutory 
power under a certain Act or Rules 
framed thereunder and the petitioner 
alleges a breach on the part of the 
State; and 

(iii) Where the contract entered into 
between the State and the person 
aggrieved is non-statutory and purely 
contractual and the rights and 
liabilities of the parties are 
governed by the terms of the contract, 
and the petitioner complains about 
breach of such contract by the State." 


The cases before the Supreme Court did 
not belong to either the first category 
or the second category. Equally so, 
“the case before me does not belong to 
either the first or the second category. 
The cases before the Supreme Court and 
the case before me belonged to the third 
category, where the contract entered 
into was  non-statutcry and purely 
contractual and the rights and liabili- 
ties of the parties are governed by 
the terms or the contract alone, The 
cases relied on by Mr.R.Sundaravaradan 
relate to the second category and, in 
fact, the Bench consisting of three 
leanred Judges of the ‘Supreme Court, 
in Radhakrishna Agarwal v. State of 
Bihar, (1977)3 S.C.C.457= А.1.К.1977 
$.С.1496, . distinguished the cases іп 
D.F.0.South Kheri v. Ram Sanehi, (1971)3 
S.C.C.864= A.1.R.1973 S.C.205 and 
К.М. Guruswamy у. State of Mysore, 
1954 S.C.J.644= — A.l.R.1954 S.C.592, 
as belonging to the second category. 
The principles recognised by the Supreme 
Court in Radhakrishna Agarwal v. State 
of Bihar, (1977)3 S.C.C.457- A I,R.1977 
S.C.1496, have been well brought out 
in the relevant extracts in the Head 
Notes of the report and they can be 
appropriately imported as hereunder. 
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"At the very threshold or at the time 
of entry into the field of consider- 
ation of persons with whom the Govern- 
ment could contract at all, the State, 
no doubt, acts purely in its executive 
capacity and is bound by the obliga- 
tions which dealings of the State 
with the individual citizens import 
into every transaction entered into 
in exercise of its constitutional 
powers. But, after the State or its 
agents have entered . into the field 
of ordinary contract the relations 
are no longer governed by the consti- 
tutional provisions but by the legally 
valid contract which determines rights 
and obligations of the parties inter 
se. No question .arises of violation 
of Article 14 or of any other consti- 
tutional provision when the State 
or its agents, purporting to act 
within this field, perform any act. 
In this sphere, they can only, claim 
rights conferred upon them by contract 
and are bound by the terms of the 
contract only unless some Statute 
steps in and confers some special 
statutory power or obligation on the 
State in the contractual field which 
is apart from contract. 


Held that (i) the cofitracts did^ not 
contain any statutory terms or obliga- 
tions and no statutory power or obli- 
gation which could attract the appli- 
cation of Article 14 was involved. 


(ii) It was the contract and not the 
executive power regulated by the 
Constitution, which governed the rela- 
tions of the parties on the facts 
.apparent in the instant cases. They 
involved questions of pure alleged 
breaches of contract. No writ or order 
could issue under Article 226 in such 
case to compel the authorities to 
remedy a breach of contract pure and 
simple." А 
"The limitations imposed by rules 
of natural justice cannot operate 
upon powers which are governed by 
the terms of an agreement exclusively. 
The only question which normally 
arises in such cases is whether the 
action complained of is or is not 


1] - Chandrika v. Manager, Southern Railway 
i (Nainar Sundaram, J.) 


in consonance with the terms of the 


agreement," | 
In the latter case of State of Punjab 
v. Ajudhia Nath, (1981)3  S.C.C.251- 


A.I.R.1981 5S.C.1374, the further line 
of distinction has heen drawn even in 
respect: of cases where the contract 
has its source in the statutory power 
or contains or is circumscribed by 
statutory terms or obligations, and 
it has been pointed out that reasonable 
opportunity has to be given for cancel- 
lation and not with regard to enforce- 


ment or avoidance of terms or obliga- 


tions under the contract. 


6. We can take it as well settled that 
if there is a violation of the rights 
under a contract simpliciter, which 
has neither a source under a statute 
nor contains nor is circumscribed ‘by 
statutory terms or obligations, such 
violation of contractual obligations 
cannot be remedied by writ petition, 
merely on the ground that one of the 
contracting parties happens to be the 
overnment or a’ Governmental agency 














ual sphere, even if one of the parties 
to the contract is a Government or a 
Governmental agency ог. a statutory 
corporation, there is no scope for 
importing the principles of natural 
justice unless it is found that the 
very source of the contract is the 
statute or it contains or is circumscri- 
bed by statutory terms or obligations. 


7. Further pressing forth the first 
submission, learned counsel for the 
petjtioner would contend that the action 
itself is punitive and arbitrary in 
character and hence, the principles 
of natural, justice will be attracted 
and this court should intervene in writ 
powers, This submission, in my view 
appears to Бе of no consequence and 
substance because once it is admitted 


that the matter relates to contractual 


terms and obligations simpliciter, it 
cannot get out of the limitations 
delineated above and which must be, kept 
in’ mind with regard to exercise of 
jurisdiction under Article 226. 


ог a statutory corporation. In contract- - 
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I had occasion to recapitulate the 
principles in E.Dhanapal Ve Neyveli 
Lignite Corporation Limited, W.P.No,912 
vf 1982, Order dated 5-2-1982, while 
dealing vith a case belonging to the 
third category, referred to above, 
Hence, I fiave to eschew the first ground 
of attack put forth by the learned 
counsel for the petitioner. 

8. The’ second ground of attack urged 
by the learned counsel for the peti- 
tioner is that the notice of termination 
is not in accordance with the concerned 
term in the contract. This submission 
comes within the vice of the first 
principle recognised and it is not 
possible to countenance the .submission 
and this contention could not be 
justiciated in writ jurisdiction. Hence, 
I have to repel the same. For all these 
reasons, the writ petition fails and 
the same is dismissed., I make no order 
as to costs, 


о 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


(Special Original Jurisdiction) 
S.Ratnavel Pandian, J. 


Present :- 


18th December, 
1984, 


*W.P.No.11107 of 1983, 


S.Palaniswami Petitioher* 


, 


Ve 


The Government of Tamil Nadu represented 
by its Commissioner and Secretary, Agri- 
culture Department, Madras-9 and another 

Respondents. 


(A) Tamil Nadu State and Subordinate 
Services Part II Rules 10 (a)(i) and 
10 (c)(iii) - "Approved Candidate " 
- Definition of - Temporary appointments 


can be made only when: it becomes 
necessary. 
(B) Words and Phrases - "As soon as 


possible" - Meaning of. 


The petitioner, who as an M.Sc. Post- 
Graduate in Geology, applied for the 
post of Geological Assistant in the 
Agricultural Engineering Branch of the 
Tamil Nadu Agricultural  Subordinate 
Service. There were 13 vacancies to 
the said post to be filled up. These 
13 posts were earlier filled up by 
temporary heads under the emergency 
provisions and the notification issued 
was for regular appointments. The peti- 
tioner appeared for interview and his 
selection was intimated to him in 
writing. The list of 13 selected candi- 
dates for filling up the 13 vacancies 
was published and the petitioner was 
the seventh candidate in that list. 
The petitioner also sent a physical 
fitness certificate. Since he did not 
hear anything/ further he sent a regis- 
tered letter requesting the authorties 
to take up appropriate action to enable 
him to join the Department. As there 
was no reply the petitioner addressed 
a letter to the Chief Minister and the 
Minister for Agriculture pointing out 
that there had been a delay of more 
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than 18 months in giving a post. This 
also had not evoked any response. Tha 
petitioner therefore filed а writ 
petition. 

As to the meaning of the words "as soon 
as possible" occurring in "Rule 10 
(a)(iii) of the Tamil Nadu State and 
Subordinate Service Rules and whether 
a regularly selected approved candidate 
can be kept without a posting keeping 
a temporary appointee in the post, 


Held:- From Rules 10 (a)(i)(1) of Part 
II (General Rules) of the Tamil Nadu 
State and Subordinate Services Rules 
it is clear that a temporary appointment 
can be made only, when it became 
necessary in public interest owing to 
an emergency and when there. is an 
approved candidate qualified to hold 
Сһе ` post under the Rules the temporary 
candidate should be replaced ‘as soon 
as possible' by the approved candidate. 
The expression ‘approved candidate’ 
is defined under Rule 2(2) of Part I 
(Preliminary Rules) of the Service 
Rules. In this case the first respondent 
does not refute the claim of the 
petitioner, as an approved candidate 
but has only stated that the question 
of ousting the temporary candidates 
and the posting of the selected candi- 
dates was under the active consideration 
of the Government. Therefore there is 
no other alternative except to hold 
that the petitioner is an approved 
candidate. In this case, the Tamil Nadu 
State and Subordinate Services Rules, 


framed in exercise of the powers 
conferred by the proviso to Article 
309 of the Constitution of India, 


required a person appointed under Rule 
10 (c)(i) to be replaced as soon as 
possible, by a member of service or 
approved candidate qualified to hold 
the post under the said Rules. It cannot 
be controverted, that the Government, 
which is not disputing the claim of 
the petitioner to be an approved candi- 
date, has not taken any action to give 
immediate effect to. the selection list, 
but is adopting dilatory tacties or 
at least taking a ‘lethargic attitude 
in making the postings to the approved 
candidates. [Para.7] 


1] Palaniswami v. Government of Tamil Nadu 
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(Ratnavel Pandian, J.) 


Rule 10 (a)(iii) of the rules framed 
under Article 309 of the Constitution 
states that a temporary candidate, 
irrespective of the qualification 
prescribed for the service, shall be 
replaced as soon as possible by a member 
of the service or an approved candidate 
qualified to hold the post under the 
Rules. Therefore, the conclusion would 
be that the Government are bound to 
give postings to the candidates selected 
by the Service Commission (approved 
candidates) according to the ranks 
allotted to them, as contemplated under 
rule 10 (a)(iii). [Para.8] 


The Government would not be justified 
in saying that the expression "as soon 
as possible" occurring in Rule 10 (a) 
(iii) does not provide any ultimatum 
regarding the time and prolong .the 
matter of posting of the petitioner 
endlessly despite the fact that the 
selection list was published. [Рага.9] 


Cases referred to:- 


Kalyani Dayal v. Union of India, (1980)3 
5.С.С.245; B.N.Nagarajan у. State of 
Mysore, (1966)3 S.C.R.682: (1967)2 
$.C.C.664:  A.I.R.1966 5.C.1942; State 
of Kerala v. M.K.Krishnan Nair, (1978)2 


S.C.R.864: (1978)2 $S.C.J.531- (1978)1 
$.C,C.5522 A.I.R.1978 S.C.747; State 
of Gujarat Ve Raman | Lal | Kesav 


Lal, (1983)1 S.C.R.287= (1983)2 S.C.C. 
33= A.I.R.1984 S,C.161- 1983 Lab.I.C. 
391; State of Haryana v. S.C.Marwaha, 
(1974)1 5.С.В.165= A.I.R.1973 S,C.2216- 
(1974)3 S.C.C.220; Hydraulic Engineering 


Company Limited v. Mahaffie, (1878)4 
Q.B.5.670 (С.А.). 
Petition under Article 226 of the 
Constitution of India, praying that 


in the circumstances stated therein, 
and in the affidavit filed therewith 
the High Court will be pleased to issue 
a writ of mandamus, directing the 
respondents to comply with rules 10 
(a) (i) and 10 (a)(iii) of the Tamil 
Nadu State and Subordinate Services 
Part II General Rules to appoint the 
petitioner who is an “approved candi- 
date" immediately in a post of Geologi- 
cal’ Assistant in the Agricultural 
„Subordinate Services ог апу other 
eagivalent nost of the Denartment. 


K.S.Sivasubramanyan, for Petitioner. 


Ј.Капакагај, Additional Government Plea- 
der, for Respondents. 


The Court made the following 


ORDER:— This writ petition is filed 
by one S.Palaniswami. praying for the 
issuance of a writ of mandamus directing 
the respondents viz., the Government 
of Tamil Nadu represented by its Commis- 


sioner and Secretary, Agricultural 
Department, and the Chief Engineer, 
Agricultural Engineering Department, 


to comply with Rules 10 (a)(i) and 10 
(a)(iii) of the Tamil Nadu State and 
Subordinate Service Rules, Part II 
(General Rules) and to appoint the peti- 
tioner who is an “approved candidate" 
immediately in the post of Geological 
Ássistant in the Agricultural Engineer- 
ing Branch of the Tamil Nadu Agricul- 
tural Subordinate Services or in any 
other equivalent post of the said 
department. 


2, The brief facts which led to the 


filing of this writ petition are as 
follows: The petitioner, who is a M.Sc. 
post-graduate in Geology, applied for 
the post of Geological Assistant in 
the Agricultural Engineering Branch 
of the Tamil Nadu Agricultural Subordi- 
nate Service, in response to an adver- 
tisement of the Tamil Nadu Public 
Service Commission (hereinafter referred 
to as the Commission) dated 27-4-1981, 
notifying 13 vacancies for the said 


post, to be filled up. These 13 posts 
were earlier filled up by temporary 
hands under the ‘emergency provisions 


and this notification is for regular 
appointments. The petitioner appeared 
for interview in February, 1982, before 
the Commission and his selection for 
the post was initmated to him in the 


second respondent's letter E Е 
1/24233/82 dated 12-3-1982, and the 
letter of the Commission 1407-04/81 


dated 22-3-1982. The list of the 13 
selected candidates for filling up the 
13 vacancies was published іп the 
Commission's bulletin No.14 dated 
1-7-1982. The petitioner was the seventh 
candidate in the list. The petitioner 
has submitted a physical fitness certi- 
ficate in March, 1982, as instructed 
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by the commission, as per the memorandum 
dated 12-3-1982 of the office of the 
Chief Engineer (Agricultural Engineer- 
ing), Madras. 


3. According to the petitioner; he did 
not hear anything further and therefore 
he sent a letter dated 22-12-1982 to 
the second respondent by registered 
post requesting the latter to take 
appropriate action so as to enable him 
to join the Department, with copies 
addressed to the Minister for Agricul- 
ture, Government of Tamil Nadu, and 
to the first respondent. As there was 
no response, the petitioner addressed 
a letter dated 30-9-1983 to the Chief 
Minister and the Minister for Agricul- 
ture, with copies to the first and the 
second respondents pointing out that 
there had been a delay of more than 
18 months in giving a post, though he 
was selected by the Commission in March, 
1982. This also had not evoked any 
response from the respondents. According 
to the petitioner, he is an approved 
candidate as defined in Rule 2(2) of 
Part I - Preliminary of Tamil Nadu State® 
and Subordinate Service Rules, framed 
under Article 309 of the Constitution 
of India (hereinafter referred to as 
the Service Rules). The grievance of 
the petitioner is that there are ten 
temporary geologists appointed under 
Rule 10 (a)(i) in January, 1979, who 
are to be ousted under rule 10 (a)(iii) 
of the Rules on the approved candidates 
selected by the Commission joining the 
posts, but out of the 13 approved candi- 
dates selected by the Commission, only 
the first four candidates have been 
appointed in September, 1983, leaving 
out the other selected candidates inclu- 
sive of the petitioner, while at the 
same time allowing the temporary candi- 
dates to continue in the department, 
which action of respondents 1 and 2 
is in flagrant violation of the Service 


Rules. Hence this writ petition for 
the above relief. 

4. The respondents in their counter 
affidavit would state that 13 Geological 
Assistants temporarily working in the 
second respondent's department from 
1979 onwards had also applied for 
selection and of those persons two 


candidates have been selected by the 
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Some temporary Geological 
Assistants working in the department 
have represented to the Government that 
they have not been called for interview 
and requested that a special selection 
might exclusively be conducted for them 
so that they might be absorbed in the 


agricultural Department | on. regular 
basis, The Government requested the.. 
Commission, in their letter No.1296/IA 


I1I/82-1, Agriculture, dated 17-7-1982, 
to interview the remaining 11 temporary 
agricultural Assistants and consider 
their suitability along with the other 
candidates already interviewed, and 
also intimated that they were willing 
to relax the Rules in their favour in 
case they were selected by the Commis- 
sion. According to the Ad Hoc Rules 
governing the post of Geological Assis- 
tant, the minimum educational qualifi- 
cation prescribed in only  B.Sc., 
Geology, whereas all the candidates 
selected by the Commission possess 
M.Sc., in Geology. The question of 
ousting the temporary hands was under 
the continuous consideration of the 
Government. While so, two new posts 
were sanctioned apart from the 13 posts 
under consideration. From the approved 
list of 13 candidates, S1.Nos.] and 
3 were appointed to the new posts 
following the order of seniority, and 
S1.No.2, who was already working іп 
the Department under Rule 10 (a)(i) 
and who was selected by the Commission, 
has been regularized in the appointment. 
S1.No.4 was appointed against the 
vacancy caused due to the resignation 
of one temporary Geological Assistant, 
who also was selected by the Commission 


. and placed as S.No.8, According to the 


respondents, as the temporary candidates 
have gained much experience due to their 
long service, the Government are 
considering ways and means to avoid 
ouster and this has caused delay in 
absorbing the remaining candidates. 


5. Mr,K.S.Sivasubramaniam learned 
counsel appearing on behalf of the 
Petitioner, drew the attention of this 
Court to Rule 10 (a)(i) and (iii) of 
part II (General Rules) of the Services 
Rules, and submitted that temporary 
appointments can be made only in circum- 
stances causing undue delay in making 


SE I ч 
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regular appointments in accordance with 
the Rules and that a person appointed 
on temporary basis, whether or not he 
possesses the qualifications prescribed 
for the service for which he is tempora~ 
rily appointed, should be replaced as 
soon as possible by a member of the 
service or an approved candidate quali- 
fied to hold the post. According to 
_ him, 
petitioner, who is an approved candidate 
qualified to hold the post under the 


Rules, ought to have been appointed 
replacing the temporarily appointed 
persons. He would further state that ' 


the petitioner, who has been selected 
as one of the 13 candidates for the 
13 vacancies and ranked as No.7 among 
them, as per the list published in the 
Commission's Bulletin No.14 dated 
1-7-1982, is an approved candidate as 
defined in Rule 2 (2) of Part I (Preli- 
minary Rules) of the Service. Rules 
framed under Article 309 of the Consti- 
tution of India and as such he ought 
to have been appointed in 1982 itself 
and there is no justification on the 
part of the respondents for delaying 
in making the petitioner's appointment. 


6.  Countering the above argument, 
Mr.Kanakaraj, learned Additional Govern- 
ment Pleader (writs) would submit that 
there is no legal duty imposed on the 
Government to make an appointment merely 
because there are vacancies of permanent 
posts and because the Service Commission 
has selected and prepared a list of 
candidates eligible for consideration 
for appointment and that there is no 
legal right vested in the selected 
canditates inclusive of the petitioner 
to compel the Government to make the 
appointments and therefore no mandamus 
can be issued as prayed for. 


7. . Now let me examine the respective 
contentions of the parties. Rule 10 
(а)(1)(1) of Part II (General Rules) 
of the Tamil Nadu State and Subordinate 
Services Rules reads as follows: 


"Where it is necessary in the public 
interest owing to an emergency which 
has arisen to fill immediately a 
vacancy in a post borne on the cadre 


.M.L.J.48 


applying the above principle, the? 


of a service, class or category and 
there would be undue delay in making 
such appointment in accordance with 
these rules and the special rules, 
the appointing authority may tempora- 
rily appoint a person, otherwise than 
in accordance with the said rules," 


The other rule relevant for the disposal 
of this writ petition is rule 10 
(a)(iii), which reads thus: 


"А person appointed under clause (i) 
shall, whether or not he possesses 
the qualifications prescribed for 
the service, class or category to 
which he is appointed, be replaced 
as soon as possible by a member of 
the service or an approved candidate 
qualified to hold the post under the 
said Rules." 


From the above rules, it is clear that 
a temporary appointment can be made 
only when it becomes necessary in public 
interest owing to an emergency and that 
when there is an approved candidate 
qualified to hold the post under the 
Rules the temporary candidate should 
be replaced as soon as possible by such 
approved candidate, The expression 
‘approved candidate’ is defined under 
rule 2(2) of Part I (Preliminary Rules) 
of the Services Rules, which is as 
follows: 


" "Approved candidate" means a candi- 
date whose name appears in an authori- 
tative list of candidates approved 
for appointment to any service, class 
or category." Е 
In paragraph 2 of the affidavit, the 
petitioner has averred: 


"I am the seventh candidate as publi- 
shed in the list. I am thus ‘approved 
candidate' as defined in Rule 2(2) 
of Part I Preliminary of Tamil Nadu 
State and Subordinate Services Rules 
issued by the Governor of Tamil Nadu 
under Article 309 of the Constitution 
of India. . ." 


While answering this, in paragraph 7 
of the counter, the first respondent 
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does not refute the claim of the peti- 
tioner as an approved candidate, but 
has only stated that the question of 
ousting the temporary candidates and 
the posting of the selected candidates 
is under the active consideration of 
the Government. Therefore, there is 
no other alternative except to hold 
that the petitioner is an approved 
candidate. In this connection, learned 
counsel would draw the attention of 
this Court to the decision of the 
Supreme Court in Kalyani Dayal v. Union 
of India» (1980)3  $,C.C.245 wherein, 
having regard to the facts of that case, 
the following observations have been 
made: 


"The inevitable sequitur from these 
constitutional provisions is that 
the President, acting directly or 
through officers subordinate to him, 
is free to constitute a service (with 
as many cadres as he chooses), to 
create posts without constituting 
a service or to create posts outside 
(the cadres of) the constituted servi- 
ces. The President (or the person 
directed by him) may, or again, if 
һе so chooses he may not, make rules 
regulating the recruitment and condi- 
tions of service of persons appointed 
to such service or posts. He is also 
free to make or not to make rules 
of recruitment etc., before a service 
may be constituted or a post created 
or filled. But if there is an Act 
of Parliament or a rule under the 
proviso to Article 309 on the matter, 
the executing power, under Articles 
53 and 73, may not be exercised in 
a manner inconsistent with or contrary 
to such Act or rule. (Vide B.N.Nagara- 
jan v. State of Mysore, (1967)2 S.C. 
$.C.1942. State of Kerala v. M.K.Kri- 
shnan Nair, (1978)1 S.C.C.552= (1978)2 
$.C,C.531- (1978)2 S.C.R.864= А.Т.К. 
1978 S.C.747." 


Reliance was also placed by the peti- 
tioner on уеб another decision, viZ., 
State of Gujarat v. Raman Lal Kesav 
Lal, (1983)1 S.C.R.287= (1983)2 S.C.C. 
33= (1983) Lab. I.C.391- A.I.R.1984 
S.C.161, wherein the Supreme Court held 
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that the High Court of Gujarat was 
justified in directing the State Govern- 
ment to discharge a statutory duty to 
make orders for the equation of posts 
and to extend the benefits arising out 
of the reports of the two Pay Commis- 
sions in question, which benefits had 
been denied to the local cadre only. 
This’ decision is relied upon for the 
purpose of showing that this court would 
be justified in directing the State 
Government in the present case to 
discharge its statutory duty of giving 
postings to the approved candidates 
empanelled in the list published by 


` the Public Service Commission in the 


place of temporary employees. In this 
case, the Tamil Nadu State and Subordi- 
nate Services, Rules, framed in exercise 
of the powers conferred by the proviso 
to Article 309 of the Constitution of 
India, required a person appointed under 
Rule 10 (a)(i).to be replaced, as soon 
as possible, by a member of service 
or approved candidate qualified to hold 
the post under the said Rules. It cannot 
be controverted that the Government, 
which is not disputing the claim of 
the petitioner to be an approved candi- 
date, has not taken any action to give 
immediate effect to the selection list, 
but is adopting dilatory tactics or 
at least taking a lethargic attitude 
in making the postings to the approved 


: candidates. 


8. The learned Additional Government 
Pleader, placing reliance on the 
decision of the Supreme Court in State 
of Haryana v. S.C. Marwaha, (1974)3 

S.C.C.220= A.I.R.1973 S.C.2216= (1974)1 
S.C.R.165 submits that a writ of manda- 
mus will not issue as there fs по 
statutory obligation or duty оп the 
part of the Government to make appoint- 
ments of the candidates selected by 
the Commission and as the selected 
candidates have no vested right and 
the mere selection would not vest any 


right in the petitioner and other 
candidates selected. But,  the' ‘fact 
remains that the respondents, in their 


counters, have not taken such a stand; 
but would approach the matter in an 
entirely different manner, repeatedly, 
pointing out that the government are 


—~e. 
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considering ways and means to avoid 
ouster of temporary candidates who have 
gained much experience in the Agricul- 
tural Engineering Department on account 
of their long services and the ‘delay 
in posting the selected candidates has 
occasioned as the government has to 
take a decision on the question of 
either outing or retaining the temporary 
employees and that the expression 'as 
soon as possible! occurring in Rule 
10 (a)(iii) does not contemplate any 
ultimation regarding time. This state- 
ment of the respondents in their counter 
implies that the government intend to 
appoint the petitioner and other 
selected candidates after a final 
decision is taken on the question of 
ousting or retaining the temporary 
employees.. Therefore, the presnet 
argument advanced by the learned Addi- 
tional Government  Pleader does not 
assume any significance or merit accep- 


tance in view of the specific stand · 


taken in the counter, Above all, rule 
10 (a)(iii) of the Rules framed under 
Article 309 of the Constitution states 
that a temporary candidate, irrespective 
of the qualification prescribed for 
the service, shall be replaced as soon 
as possible by a member of the service 
or an approved candidate qualified to 
hold the post under the Rules. There- 
fore, the conclusion would be that the 
Government are bound to give postings 
to the candidates selected by the 
Service Commission (approved candidates) 
according to the ranks allotted to them, 
as contemplated under Rule 10 (a)(iii). 
In fact, when this writ petition came 
up for hearing, adjournments more than 
one “were given for the Government to 
take a decision оп the question of 
ousting or retaining the temporary 
employees and giving posting to the 
petitioner. But, no positive reply has 
been given by the respondents, except 
saying that they are considering the 
matter. | 


9. The Government would not be justified 
in saying that the expression "as soon 
as possible" occurring in Rule 10 
(a)(iii) ‘does not provide any ulti- 
mation regarding the time’ and prolong 


the making of the posting of the 
petitioner endlessly despite the fact 
that the selection list published in 
the Commission's Bulletin No.14 dated 
1-7-1982 and that S1.Nos.1 to 4 of the 
selected candidates have been pointed. 
The meaning of the expression ‘as soon 


as possible is given in words and 
phrases legally defined by John 
B.Saunders, Second (1969) Edition, 


Volume 1, at page 121, as follows: 


To do a thing 'as soon as possible' 
means to do it within a reasonable 
time, with an undertaking to do it 
in the shortest practical time . . 
. ". Hydraulic Engineering Company 
Ltd. v. Mchaffie, (1878)4 Q.B.D.670 
(C.A.) per Bramwell, L.J. at p.673," 


In the present case, 23 years have 
elapsed since the publication of the 
list. There can be no justification 
for the respondents to further delay 
the appointment,  purporting to take 
shelter under the expression 'as soon 
as possible’. In my view, what the 
respondents are doing is to make the 
appointments of the selected candidates 
as late as possible, instead of ‘as 
soon as possible," 


10. For all the resons stated above, 
there will be an order directing the 
respondents to give posting to the 
petitioner within three months from 
this date. The writ petition is accord- 
ingly allowed. There will, however, 
be no order as to costs. 


RS. 


Petition allowed. 
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“IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- S.Nainar Sundaram, J, 


Р \ 
*С.В.Р\М№.3295 of 1984. 18th September, 
1984. 


Ponnuswamy Pandaram Petitioner* 


148 


Salem Vaiyappamalai Jangamar Sangam rep. 
by its President Palanivel, having its 
Office at Vaiyappamalai, Tiruchengode 
Taluk Respondent. 


(A) Civil Procedure Code (V of 1908), 
section 115 - Appointment of a Commis- 
sioner for local inspection - Applica- 
` tion dismissed, - Revision against that 
order - Whether maintainable. 


(B) Civil Procedure Code (V of 1908), 
Order 26, rule 9 - Scope and applicabi- 
lity. 


(C) Words and Phrases - "Case decided" 
- What is. | 


Regarding a controversy as to whether 
constructions being put up by a defend- 
ant are within his own lands or whether 
they have encroached into the lands 
of the plaintiff, a local investigation 
is the best way to find out the position 
and a party, coveting to place the 
evidence before the Court ‘through local 
investigation by a Commissioner cannot 
be shut out of that right. A misconcep- 
tion has weighed in the mind of the 
Court below when it reasoned that there 
is no dispute about the ownership of 
the survey number by the third defen- 
dant. That is not the point in issue. 
Shutting out the evidence which a party 
is entitled to place before Court to 
substantiate his case, definitely 
decides the right of the party, adver- 
sely against him and in this view, the 
order passed by the Court below is a 
"case decided" and apart from that, 
on merits the order passed by the Court 
below comes within the mischief of the 
ratio adumbrated in section 115 of the 
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Civil Procedure Code. There has been 
a failure to exercise jurisdiction 
vested in it by the Court below on a 
patent misconception of the position 
and this obliges an interference in 
revision. [Para.8] 


Cases referred to:- 
R.S.Khanna v. F.J. Dillon, (1964)4 S.C. 


v. Filmstan Distributors, (1970)1 S.C.J. 


342=  (1970)1  S.C.R.435- A.I.R.1970 
S.C.406; Ramgulam v. Rawin, A.I.R,1972 
Pat.499; Manvinier Kaur v. Godha Ram, 


A.I.R.1979 P. & H.76. 
R.Goudamanarayanan, for Petitioner. 
K.Sarvabhauman, for Respondent. 
The Court made the following 


ORDER:- The third defendant in O.S.No. 
474 of 1983 on the file of the District 
Munsif of Tiruchengode, is the peti- 
tioner in this revision. The respondent 
is the plaintiff. The plaintiff has 
filed the suit for a permanent injun- 
ction restraining the defendants and 
their men from in any manner interfering : 
with the plaintiff's peaceful possession 
and enjoyment of the suit properties 
by way of digging foundations, etc. 
The suit properties are in particular 
survey numbers viz.,  S.Nos.289/2 to 
289/19 in the concerned village. Accord- 
ing to the plaintiff, the defendants 
are trying to put up foundations in 
the western portion of S.Nos.289/2 and 
289/1. The third defendant had filed 
a written statement and according to 
him, S.No.289/1' belongs to him and the 
foundations put up by him are only 
within the portion of S.No.289/1. Пепсе, 
the moot question that apparently comes 
up for adjudication on the pleadings 
is as to whether the foundations put 
up by the 3rd defendant are within 
S.No.289/1 or whether they have encro- 
ached upon the lands of the plaintiff. 
The 3rd defendant took out I.A.No.571 
of 1984 under Order 26, rule 9 read 
with section 151 of the C.P.C. herein- 


after referred to as the Code, to 
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appoint a Commissioner to inspect the 
suit properties and S.No.289/1, to note 
down as to whether the third defendant's 
constructions are well within S.No.289/1 
and other physical features that may 
be pointed out at the time of inspection 
and to submit a report with a plan drawn 
to scale. The court below has dismissed 
this application, stating. that there 
is no dispute with reference to the 
ownership of S.No.289/1 and hence, there 
is no need for ‘appointment of a Commis- 
sioner and the parties can prove their 
case by evidence and documents. This 
order of the Court below is the subject- 
matter of challenge in this revision. 


2. Mr. K.Sarvabhauman, learned counsel 
for the respondent, took a preliminary 
objection that the order of the Court 
below will not fall within the category 
of а case decided’ as per section 115 
of the Code, and hence it is not 
permissible for this Court to exercise 
revisional powers. This preliminary 
objection has got to be adverted to 
and decided before this Court would 
proceed to adjudicate the other aspects 
involved in the revision. It is no 
longer possible to claim that a case 
decided could relate only to the main 
suit and not any other proceedings 
between the initiation of the suit and 
its final adjudication. In R.S.Khanna 
v.  F.J.Dillon, (1964)4 S.C.R.409- 
A.I.R.1964 S.C.497 three learned Judges 
of the Supreme Court countenanced as 
follows while dealing with an inter- 
locutory order by which the suit was 
held to be not maintainable: 


"Tte expression "case" is а word of 
.comprehensive import; it includes 
civil proceedings other than suits, 
and is not restricted by anything 
contained in the section to the 
entirety of the proceeding in a civil 
court. To interpret the expression 
‘case' as an entire proceeding only 
and not a part of a proceéding would 
be to impose a restriction upon the 
exercise of powers of superintendence 
to which the jurisdiction to issue 
writs, and the supervisory  juris- 
diction are not, subject and may 
result in certain cases in denying 
relief to an aggrieved litigant where 


it is most needed, and may result 
‘in the perpetration of gross injus- 
tice. The expression 'case' includes 
a suit, but in ascertaining the limits 
of the jurisdiction of the High Court, 
there would be no warrant for equating 
it with a suit alone." 


From the inception of the suit until 
it is disposed of one way or the other, 
innumberable proceedings crop up and 
innumerable rights and obligations are 
claimed by and cast upon the parties 
and they have to be decided in such 
proceedings and if, in fact, some right 
or obligation of the parties in contro- 
versy gets decided in the course of 
such proceedings, that would amount 
to 'a case decided." 


3. In Ballavpat v, Filmstan Distribu- 
tors, (1970)1 $.C.J.342- (197001 
S.C.R.435- A.I.R.1970 S.C.406 the 
learned Judges of the Supreme Court 
dealt with an order of the trial court 
disallowing objections to certain 
questions іп  cross-examination, and 
the learned Judges held that it would 
not be a case decided and that the High 
Court was in error in exercising the 
powers of revision. After adverting 
to the ratio with regard to the 
expression 'case' enunciated in S.G.Kha- 
nna у. F.J.Dillon, A.I.R.1964 S.C.497= 
(1964)4 S.C.R,409 it has been observed 
as follows:- 


"A case may be said to be decided 
if the Court adjudicates for the 
purposes of the suit some right or 
obligation of the parties in contro- 
versy; every order in the suit cannot 
be regarded as a case decided within 
the meaning of section 115 of the 
C.P.C." 


This decision of the Supreme Court by 
itself does not delineate extensively 
as to the adjudication of what type 
of rights or obligations, of the parties 
would amount to a case decided, The 
learned Judges dealt with, as stated 
above a case where the trial court 
disallowed objections to certain 
questions in cross examination, and 
it was held that it is not a case 
decided. 
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4. In’ Ramgulam у. Rawin, A.I.R.1972 
Pat.499 Untwalia, J. as he then was, 
dealt with an order allowing the plain- 
tiff to adduce further evidence after 
the defendant closed his case and the 
learned Judge opined that it was not 
a case decided. The following obser- 
vations of the learned Judge are 
relevant as they do indicate that from 
the date of institution of the suit 
until it is ultimately decided one way 
or the other, the possibility of orders 
getting passed in proceedings in between 
is always there: 


"... It is well known that from the 
date of institution of a suit or a 
proceeding and until its conclusion 
by the trial Court, several orders 
are male from time to time, Some 
of them may be erroneous orders and 
even may smack of errors of juris- 
diction. But all interlocutory orders, 
as the Supreme Court has pointed out, 
‘cannot be taken to be a case decided 
within the meaning of section 115 
of the Code. A line has to be drawn 
between the two types of orders, 
although both of them are made during 
the pendency of the suit or proceed- 
ing. It has to be noticed whether 
a particular order is an adjudication 
by the trial court deciding for the 
purpose of a suit or proceeding some 
right or obligation of the parties 
in controversy, or whether it is an 
order which is not of that kind." 


ut the decisive factor to find out 
the revisability or otherwise of such 
orders is to determine whether by such 
orders some’ right or obligation of the 
parties in controversy gets decided. 
The right or obligation need not necess- 
arily have a nexus to the main lis and 
in. thé progression of the suit towards 
its final adjudication and the final 
resolution of the. controversy between 
the parties. Very many rights and 
obligation do crop ир and they have 
foundations both in substantive law 
as well as in procedural law and, if 
they get decided by such interlocutory 
orders, they are certainly revisable. 
Untwalia, J. as he then was, in the 
case cited above, by way of obiter, 


delineated a few examples of orders 
which could be revisable in revisional 
jurisdiction of the High Court as ‘cases 
decided' in the following terms:- 

",.. І may endeavour to give a few 
examples to make myself clear, as 
to on which side of the line a parti- 
cular order would lie. I would like 
to point out that an order in relation 
to interim injunction or appointing 
a receiver, when the case comes to 
this Court after the matter has been 
decided by the lower appellate court, 
or an order of staying the hearing 
of a suit or proceeding, or an order 
made under section 11-А of the Bihar 
Buildings (Lease, Rent and Eviction) 
Control Act, 1947, and possibly an 
order in relation to amendment of 
pleadings, could be the types of 
orders in which it can be said that 
the order decides the case as it 
determines some right or obligation 
of the, parties in controversy,’ and 
if there is any error of jurisdiction 

in that order, the High Court may 
interfere with it." | 


The learned Judge also referred to some 
cases where the orders passed would 
not be revisable in the following terms: 


"As for example, some question in 
examination ог cross-examination is 
disallowed, while it ought to have 
been allowed, some document wrongly 
admitted in evidence, while it ought 
not to have been admitted, a pleader 
commissioner's report is confirmed 
or set aside and further investigation 
ordered; these will be the types of 
interlocutory orders which to my mind 
cannot be interfered with by the High 
Court within the meaning of section 
115 of the Code. | 


Of course, they are not exhaustive and 
they only form examples. 


5. The object of local investigation 
under Order 26, rule 9 of the Code 
cannot be belittled. Its object is to 
collect evidence at the instance of 
the party who relies on the same and. 
which evidence cannot be taken in court 


Anm Y 


МА 


E 
"dto: 


‘he relies on and in that sense, 
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but could be taken only from its 
peculiar nature, on the spot. This 
evidence will elucidate a point which 
may otherwise be left in doubt or 
ambiguity on record, The Commissioner, 
in effect is a projection of the Court, 
appointed for а particular purpose. 
In this regard, the implication of Order 
26, rule 10 cannot be lost sight of 
when it says that the report of the 
Commissioner and the evidence taken 
by him shall be evidence in the suit 
and, shall form part of the record. We 
are not very much concerned with the 
(sic) probative value of the report 
of the Commissioner. But the party -has 
got a right to place evidence which 
he could require to substantiate his 
case before the court and, of course, 
subject to the law of evidence and of 
the Code, and it is the duty of the 
Court to receive such evidence unless 
there are other justifiable factors 
in law to decline to receive such 
evidence. The law of evidence enjoins 
upon the party to prove the fact which 
ап 
obligation is cast upon the party and 
if he fails to discharge that 
obligation, adverse consequences will 
follow and he will have to face the 
repercussions of the same. This right 
of the party to adduce evidence gets 
ad judicated in . the interlocutory 
proceedings under Order 26, rule 9. 
When there is a decline by the Court 
to issue the commission asked for to 
make local investigation, the purpose 
behind it being significant and in 
stated cases, imperative too, that order 
certainly disposes of the right claimed 
by the party to place the requisite 
evidence on his behalf. The question 
as. to whether a particular order adjudi- 
cates some rights or obligations of 
the parties in controversy will depend 
‘upon the nature of the right or obliga- 
tion and it is not possible to lay down 
a uniform rule and no decision, inclu- 
ding any of the highest Court in the 
land, attempted to do so. Untwalia, 
J. as he then was, in case cited above 
enumerated examples on either side. 


6. Mr. K.Sarvabhauman, learned counsel 
for the respondent, relies on a pronoun- 
cement of a bench of the High Court 


of Punjab and Haryana in Manvinier Kaur 
v. Godha Ram, A.I,R.1979 Р апі  H.76 


. where the Bench held that an order 


refusing to appoint a local Commissioner 
under Order 26, rule 9 of the Code is 
not a case decided and hence, not 
revisable. A restricted interpertation 
has been adopted by the Bench with 
regard to ‘some right or obligation 
of the parties in controversy'. The 
learned Judges took the view that such 
an order did not decide any issue or 
some right or obligation of the parties 
in controversy. The learned Judges have 
not adverted to the place of Order 26, 
rules 9 and 10 of the Code, and the 
right of the parties to adduce evidence 
in substantiation of their case and 
the implication of the denial of such 
right. I am not able to adhere to the 
ratio of the Bench of the High Court 
of Punjab and Haryana, in view of the 
reasons already expressed by me. 


the 
the 


7. The above discussion eschews 
preliminary objection taken by 
learned counsel for the respondent. 


8. Coming to the question as to whether, 
on the basis that the order passed by 
the Court below is a case decided, there 
is a warrant for interference within 
the meaning of section 115 of the Code, 
I find that it is so. A controversy, 
as we would see from the pleadings, 
has arisen as to whether the constru- 
ctions put up by the third defendant 
are within his land or whether they 
have encroached into the lands of the 
plaintiff. A local investigation is 
the best way to find out the position 
and the party, namely, the third defend- 
ant coveting to place the evidence 
before the court through local investi- 
gation by the Commissioner cannot be 
shut out of that right. A misconception 
has weighed in the mind of the Court 
below when it reasoned that there is 


no dispute about the ownership of 
S.No.289/1 by the third defendant. That 
is not the point in issue. Shutting 
out the evidence which a party in 
entitled to place before Court to 
substantiate his case, definitely 


decides that right of the party, adver- 
sely against him and in this viev, the 
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yorder passed by.’the court below is a 
‘case decided' and apart from that, 
on merits the order passed by-the Court 


below comes within the miSchief of the . 


ratio adumbrated in Section 115 of the 
Code, There has been a failure to exer- 
cise’ jurisdiction vested in it by the 
court’ below to a ‘patent misconception 
of the position and this obliges me 
jto interfere in revision. 


9. For the reasons stated above, this 
revision is allowed. No costs. The Court 
below will -appoint the Commissioner 
„within a period of two weeks from the 
. date of receipt of a copy of this order, 

.call „upon the Commissioner to make a 
local imepection and submit his report 
within a period of two weeks thereafter 
and proceed on with the matter without 
any further delay. 


R.S., 


Petition allowed. 
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1667, Education dated 5.8.1981 - Karna- 
taka Certificate whether not equivalent 
to the Certificate issued by the State 
of Tamil. Nadu - Subsequent G.O.Ms.No. 
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The question for consideration in the 
writ petitions was whether teachers 
who hold teachers certificates issued 
by the Karnataka Secondary Education 
Examination Board can claim that they 
were eligible to be appointed as 
teachers in the schools in the State 
of Tamil Nadu in view of G.Os.Ms.No.1667 
dated 5.8.1981 and 1236 dated 17.9.1984. 
Before 1973, almost for over a period 
of 20 years, teachers who had obtained 
certificates from the Karnataka Second- 
ary Education Examination Board were 
given appointments in the schools of 
Tamil Nadu, and for all interests and 
purposes the Karnataka certificate was 
equated with the T.S.L.C. issue of 
Government of Tamil Nadu. This state 


of affairs continued till 5.8.1981. 
Till that date teachers who were 
appointed in private schools had to 


get their certificates approved by the 
Director of School Education. These 
certificates were approved almost as 
а matter of course, because they were 
treated as equivalent to T.S.L.C. of 
Secondary Grade, thereby satisfying 
the requirements of Annexure V of the 
Rules. Consequent upon recognition of 
these teachers, by a process of what 
the department- called ‘evaluation’, 
Schools were also entitled to get 
Government grants for paying their 
salary, On 5,8.1981 the Government in 
the Education Department issued an order 
in G.O0.Ms.No.1667, dated 5.8.1981. This 
order referred to a communication from 
the Director of School Education dated 
27th March 1981 in which the Director 
indicated that the Karnataka Certificate 
is not equivalent to the certificate 
issued by the State of Tamil Nadu. 
Consequent upon this G.O., large number 
of teachers who had already obtained 
the Karnataka certificates and had also 
been given appointments in private 
Schools, found that their certificates 
were not being evaluated ana they there- 
fore filed writ petitions for mandamus 
requiring the authorities to approve 
with evaluation the appointment of 
petitioners as Secondary Grade Teachers 
from the date of their appointment. 


That apart G.O.Ms.No.1226 dated 17.9.84 
was also issued subsequently laying 


м т T £V 


of the Director 


ъс. 

down fresh criteria for determining 
the question of equivalence. The С.0. 
was impugned as unconstitutional. 


Held:- It cannot seriously be doubted 
that the Director of School Education 
had indicated to the Government that 
the Karnataka Certificate is not 
equivalent to the Tamil Nadu Certifi- 
cate, But when the G.O. made reference 
to the instructions which were sought 
by the Director, it appears that the 
instructions were sought not with a 
view to stop the evaluation of the 
Karnataka Certificates ` permanently, 
but the evaluation was requested to 
be stopped for a certain period of time, 
and the С.О, itself put, this period 
of time as "until the number of 
unemployed secondary grade teachers 
trained in Tamil Nadu is wiped out," 
This indicates that even according to 
the Director, if the teachers in Tamil 
Nadu could be absorbed, then even he 
did not see any difficulty in appointing 
teachers holding Karnataka Certificates, 
The second paragraph of the G.O, shows 
what the Government permitted the 
Director to do was to defer the evalua- 
tion of the Teachers Training Certifi- 
cate of Karnataka State with immediate 
effect. This clearly indicated there 
was no bar on the evaluation of the 
Karnataka Certificates, but the evalua- 
tion was being merely postphoned. As 
if to make the matter mere clear, in 
the last sentence in the 6.0, what the 
Director was asked to do was to issue 
necessary instructions to defer appoint- 
ment of Karnataka State Teachers 
certificate-holders as Secondary Grade 
Teachers ... till the candidates posses- 
sing Secondary Grade or Senior Basic 
Grade Training School Teachers certifi- 
cates issued by the Director of Govern- 
ment Examinations, Madras are appointed. 


The direction to defer the evaluation 
was, therefore, to be operative only 
as long as teachers holding the Tamil 
Nadu certificates were not absorbed, 
How then can the operative part of the 
G.O. dated 5.8.1981 be construed as 
even remotely suggesting that the 
Government had accepted the suggestion 
that the Karnataka 
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6 
Certificate should not be treated as 
being equivalent to the Tamil Nadu 
Certificates? As a matter of fact, 
aindication is to the contrary, because 
if the Karnataka Certificate-holders 
could be appointed after the un-employed 
teachers holding Tamil Nadu Certificates 
were all provided for, this could not 
have been done unless the Karnataka 
Certificate was treated as being equiva- 
lent to the Tamil Nadu Certificate for 
the purposes of Annexure V. It cannot 
be said that the G.0. dated 5.8.1981 
contained: the decision of the State 
Government that the Karnataka Certifi- 
cate cannot be equivalent to the Tamil 
Nadu Certificate. 
As regards the 


G.0.No.1226, dated 


17.9.1984 is concerned it was clearly’ 


open to the State Government to lay 
down fresh criteria for determining 
the question of equivalence. Every one 
of the four criteria laid down has clear 
nexus with the equivalence of the 
certificates issued by the Tamil Nadu 
Institutes. [Paras.28,29,30] 


The G,0. however cannot be given retros- 
pective effect and cannot affect the 
rights of teachers who had already 
obtained certificates and applied for 
their evaluation. . [Para.27] 
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of India, A.I.R.1979 S.C.1628= (1979)3 
$.C.C.489- (1979)2 Lab.L.J.217. 


Petition under Article 226 of the 
Constitution of India, praying that 
in the circumstances stated therein 


and in the affidavit filed therewith 
the High Court will be pleased to issue 
a virt of Certiorarified mandamus 
calling for the records in ptacesdinaH 
No.270012/B3/79 dated 14-8-81 of the 
Director of School Education, Madras, 
and quash the same in so far as the 
petitioner is concerned and directing 
the Director of School Education Madras 
the first respondent herein and District 
Educational Officer, Tirunelveli East, 
Tuticorin, the second respondent herein 
to approve with evaluation of the 
appointment of the petitioner as a 
Secondary Grade Teacher in Ro.Middle 
Schools, Siluvaipatti, Tuticorin, 
Tirunelveli District with effect from 
the date of appointment from 1-8-81 
with all the benefits due to the post, 
etc. 


Anna Mathew and Balasubra- 
for Petitioners. 


T. Martin, 
manian; 


N.R.Chandran, Additional 
Pleader, for Respondents. 


Government 


The Order of the Court was made by 


Chandurkar, C.J.:- These petitions as 
well as several other petitions which 
have all been filed by teachers who 
hold teachers certificates issued by 
the Karnataka Secondary Education Exami- 
nation Board, raise a question which 
is of considerable importance to à large 
body of teachers, who claim that they 
are entitled to be appointed as teachers 
in the schools in the State of Tamil 
Nadu. 

2. The Tamil Nadu Recognised Private 
Schools (Regulation) Act, 1973 (herein- 
after referred to as the 1973 Act), 
came into force on 1-12-1974. The Act 
was enacted for the purpose of regula- 
tion of recognised private schools in 
the State of Tamil Nadu. Prior to this 
enactment, the affairs of the education- 
al institutions in Tamil Nadu меге 
controlled by the Government of Tamil 


hae 
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Nadu in accordance vith what were called 
Fducational Rules made from time to 
time. The Educational Rules prescribed 
qualifications for different kinds of 
teachers. 


3. After the 1973 Act came into force, 
the appointment of teachers and their 
qualifications were mainly governed 
by the provisions of section 19 of the 


Act and the Rules made thereunder. 
Section 19 of the Act enabled the 
Government to make rules regulating 


the number, qualifications and condi- 
tions of service (including promotion, 
pay, allowances, leave, pension, provi- 
dent fund, insurance, age of retirement 
and disciplinary matters etc.,) of the 
teachers and other persons employed 
in any private school. The rule-making 
power of the Government is contained 
in section 50. In exercise of this rule- 
making power, the Government of Tamil 
Nadu made the Tamil Nadu Recognised 
Private School (Regulation) Rules, 1974 
(hereinafter referred to as the rules). 
These rules were amended from time to 
time. Rule 15 of the Rules dealt with 
qualifications and conditions of service 
of teachers and other persons, By the 
amendment made in 1975, Rule 15(6) 
provided that, "teachers and other 
persons employed in a private school 
Shall possess the qualifications speci- 
fied in Annexure V," 


4. We are concerned with item 3 of 
` Annexure V., which deals with qualifi- 
cations for appointment as a secondary 
grade teacher, Item 3 reads as follows: 
Secondary Grade Teacher. 

(1) S,S.L.C.. 

(2) T.S.L.C. of Secondary Grade or its 
equivalent Provided teachers who have 
passed the Nursery, Montessori and 
Kindergarden School Leaving Certificate 
examination of Secondary Grade shall 
be employed to handle standards I and 
II only." 

5. In view of section 19 read with 
Rule 15 and Annexure V, the qualifi- 
cation for being appointed as a second- 
ary grade teacher was that he should 
possess а Secondary School Leaving 
Certificate and, in addition he must 
also possess a Training School Leaving 


Certificate for Secondary Grade or its 
equivalent. Now, so far as the State 
of Tamil Nadu was concerned, the Train- 
ing School Leaving Certificate was given 
after undergoing a course of two years 
at the Teachers Training Institutes, 
whether run by the State Government 
or by private recognised institute. 
The Training School Leaving Certificate 
is now known as Diploma in Teachers 
Education. 

6. It is not disputed that before 
1973 Act came into force, almost for 
over a period of 20 years, teachers 
who had obtained a certificate from 
the Karnataka Secondary Education Exami- 
nation Board - we shall refer to this 
certificate as the Karnataka certificate 
- were given appointments in Schools 
in Tamil Nadu, and for all intents and 
purposes .the Karnataka certificate was 
equated with the T.S.L.C. issued by 
Government of Tamil Nadu. This state 
of affairs continued till 5-8-1981. 
Till that date, the teachers who were 
appointed in private schools had to 
get their certificates approved by the 
Director of School Education. These 
certificates were approved almost as 
a matter of course, because they were 
treated as equivalent of T.S.L.C. of 
Secondary Grade, thereby satisfying 
the requiremcur of Annexure V. Conse- 
quent upon recognition of these teachers 
by a process of what the department 
called 'evaluation', schools were also 
entitled to get Government grants for 
paying their salary. 


T. On 5-8-1981, the Government in 
the Education Department issued an order 
in G.O.Ms.No.1667, dated 5-8-1981. This 
order refers to a communication from 
the Director of School Education dated 
27th March, 1981, in which the Director 
indicated that the Karnataka certificate 
is not equivalent to the certificate 
issued by the State of Tamil Nadu. The 


Director, therefore, sought orders of 
the Government for issuing suitable 
instructions "to stop the appointment 


_of teachers trained in Karnataka State 


in schools situated in Tamil Nadu until 
the number of unemployed Secondary Grade 
Teachers trained in Tamil Nadu is wiped 
out." The Director also requested the 
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Government "to permit him to stop the 
evaluation of these certificates with 
immediate effect." The G.0. recites 
‘that the Government “accept the sugges- 
tions of the Director of School 
Education, Madras and permit him to 
defer the evaluation of the Teachers 
Training Certificate of Karnataka State 
with immediate effect." A further 
direction which was permitted to be 
given by the Director was in the follow- 
ing terms: 
"The Director of School Education 
is also permitted to issue necessary 
instructions to defer appointment 
of Karnataka State Teachers Certifi- 


cate holders as _ Secondary Grade 
Teachers in Middle or Higher Elemen- 
tar Schools till the candidates 
possessing Secondary Grade or Senior 
Basic Grade Training School Teachers 
Certificates issued by the Director 


of Government Examinations Madras 
are appointed." 


Consequent upon this 6.0. a large number 
of teachers who had already obtained 
the Karnataka certificates and had also 
been given appointments in private 
schools, found that their certificates 
were not being evaluated and they there- 
fore filed a large number of petitions 
in this Court for Mandamus, requiring 
the authorities to approve with evalua- 
tion the appointment of the petitioners 
as Secondary Grade Teachers from the 
date of their appointment. The 
petitioner in W.P.No.7286 of 1982 had 
obtained the Karnataka Certificate on 
8-7-1981 and had joined as a temporary 
secondary grade teacher in R.C.Middle 
School, Siluvaipatti, Tuticorin taluk, 
in Tirunelveli District. Since the order 
of 1981 came in the way of his Karnataka 
certificate being evaluated, he prayed 
for the Mandamus, as indicated above. 


8. The petitioners who came to this 
Court complaining against the refusal 
of the Director of Education to evaluate 
Karnataka certificates and treat them 
as being equivialent to the T.S.L.C. 
as contemplated by Annexure V of the 
.rules, fell in three categories as 
follows:- 

(i) Teachers who obtained Karnateka 
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Certificates before 5-8-1981 which were 
evaluated before 5-8-1981; 

(ii) Teachers who obtained their 
Karnataka Certificates before 5-8-1981, 
but the certificates were not evaluated; 
and 

(iii) Teachers who obtained their 
certificates after 5-8-1981 and whose 
certificates were not evaluated. 


9, The occasion for the first category 
of teachers to approach this Court 
arose, because consequent upon the issue 
of G.0.Ms.No,1667 dated 5-8-1981, the 
authorities seemed to be withholding 
the grants to which the private schools 
were otherwise entitled to. Some of 
these petitions came up before Rama~ 
nujam, J. who on 10-11-1982 passed a 
common order in W.P.Nos.10817 of 1981 
and 6520 and 6521 of 1982. The learned 
Judge took the view that on the relevant 
date, i.e. 5-8-1981, there was a valid 
evaluation made by the Director of 
School Education under Rule 14 of the 
Education Rules of the certificates 
issued by the Karnataka Board as equiva- 
lent to the similar certificates issued 
by the State of Tamil Nadu and so long 
as that evaluation continued to subsist, 
the petitioners were entitled to be 
considered for appointment in the State 
of Tamil Nadu, and their applications 
could not be rejected merely on the 
ground that they were holders of the 
Karnataka State Teachers Training 
Certificates. The learned Judge found 


that the evaluation of the petitioners’ . 


certificates had been made long before 
the issue of G.0.Ms.No.1667, апі that 
GO. did not specifically say that the 
evaluations already made will stand 
wiped out. The learned Judge thefefore 
took the view, that the State authori- 
ties could not ignore the earlier evalu- 
ations without cancelling or setting 
aside the same after giving notice to 


the persons concerned. Consequently 
the order dated 14-8-1081 under which 


instructions were given by the Director 
consequent upon the issue of the 6.0. 
dated 5-8-1981 to the effect that 
Inspecting Officers should not epprove 
appointment of Karnataka State Teachers 
Certificate-holders as Secondary Grade 
Teachers in Middle or Higher Elementary 
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Schools till the candidates possessing 
Secondary Grade or Senior Basic Grade 
Training School Teachers Certificates 
issued by the Director of Government 
Examinations, Madras are appointed was 
quashed, 
10. In these are 


petitions we now 


concerned with the other two categories, 


of teachers. Out of a large number of 
teachers who have secured their certifi- 
cates a very small number of teachers 
have secured the certificates after 
5-8-1981; but in none of these cases 
have the certificates been evaluated 
obviously in view of  6G.0.Ms.No,1667 
dated 5-8-1981. These writ petitions 
have been: pending for quite some time. 
During the pendency of these writ 
petitions, the Government came up with 
another. G.0.Ms.No.1236 dated 17-9-1984. 
By this С.О. the Government notified 
that they had examined the matter 
carefully with regard to the equivalence 
of the Karnataka certificate with the 
T.S,L,.C. and laid down certain criteria 
whcih the Director of School Education 
was to observe while evaluating the 
Karnataka State Teachers Training 
certificates. These criteria were as 
follows:- 
"(1) Teachers Training Certificates 
holders of Karnataka State should 
have passed their S.S.L.C. in Tamil 
Medium with Tamil as I language or 
should have taken Tamil as I language 
in S.S.L.C. if they have studied in 
English Medium. . 


(ii) They should have obtained 507 
of marks in aggregate in their 
5.51.6. as in the case of Teachers 
Training Certificate-holders of Tamil 
Nadu; : 

(iii) They should have obtained 50% 
of marks in each subject in their 
Teacher Training Certificate as in 
the case of Teacher Training Certifi- 
cate-holders of Tamil Nadu. 


(iv) If they studied in other than 
Tamil Medium in their S.S.L.C. as 
veli as Teachers Training Certificates 
and satisfied the conditions 283 their 
Certificate may be evaluated with 
@ condition that they are eligible 


' for appointment as Secondary Grade 
Teachers in Tamil Nadu only in Schools 
where medium of instructions is other 
than Tamil. 


The Government also permit. the 
Director of School Education to apply 
the above conditions while evaluating 
the Teachers Training Certificates 
‘of all other States in order to ensure 
uniformity and consistency." 


11, When this G.O. came to be issued, 
the stand taken by the State Government 
was, that all requests for evaluation 
of the Karnataka Certificates which 
were pending on 17-9-1984 would be 
considered in accordance with the condi- 
tions laid down in G.0.Ms.No,1236. The 
teachers were obviously aggrieved by 
this stand and they were therefore given 
an opportunity to amend the writ peti- 
tions, if necessary, and state the 
grounds on which they vere entitled 
to challenge the G,O, dated 17-9-1984. 
Additional affidavits have been filed 
in some cases which raise a challenge 
basically to what is described as retro- 
spective effect of the G.0. dated 
17-9-1984, We shall consider this a 
little later, 
12. It is however, obvicvs that merely 
by issuing G.0.Ms.No.1236, dated 
17-9-1984, the petitioners’ main 
grievance that they were entitled to 
have their Кагпасака Certificates 
«declared as being equivalent to the 
T.S.L.C. does not cease to survive; 
and we have, therefore, heard the 
petitioners on the validity of both 
G.0.Ms.No.1667 dated 5-8-1981 and 
G.0.Ms.No.1236 dated 17-9-1934. Learned 
Counsel appearing for the petitioners, 
-namely, Mr Martin, Migs.Anna Mathew, 
Mr.Balasubramanian and Mr.Balesundaram 
were heard. In addition, we also heard 
Mr.Padmanabha Rac who appeared ір 
W.P.No.8156 of 1983 in which siso the 
validity. of G.0.Ms.No.1236 dated 
17-9-1984 is challenged. 
13. MrN.R Chandran, the Additional 
Government Pleader has appeared. for 
the Government in support of the stand 
that the Government was entitled to 
prescribe standards or criteria on which 
a Karnataka Certificate could be decided 
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as being equivalent to T.S.L.C. He was 
supported by Mr.Balasundaram, who is 
appearing for the Association of 
Unemployed Teachers in Tamil Nadu which 
had filed W.P.No.8800 of 1984, making 
a grievance that the education .authori- 
ties were not implementing G.0O.Ms.No. 
1667, dated 5-8-1981 and a Mandamus 
should therefore, be issued to the 
Government to give effect to G.O.Ms.No. 
1667 dated ‘5-8-1981. As а matter of 
fact, the mandate asked for is in 
positive terms that the Director of 
School Education, the Chief Education 
Officer and the State of Tamil Nadu 
should not equate the Karnataka certifi- 
cate with that of Tamil Nadu certificate 
for appointment to Secondary Schools 
in Tamil Nadu. 


14. Learned, counsel appearing on behalf 
of the petitioners have contended that 
the real intent and purpose of issuing 
G.O.Ms.No.1667, dated 5-8-1981 was to 
give preference to unemployed teachers 
who held the Tamil Nadu certificate 
but were not being appointed and that 
all appointments were being made from 
among the teachers who had obtained 
the Karnataka certificates. Reliance 
was placed оп the counter-affidavit 
filed on behalf of the State Government 
in which according to the learned 
counsel the fact that Karnataka Certifi- 
cate was equivalent to the Tamil Nadu 
Certificate was accepted. According 
to the learned Counsel, what was intend- 
ed to be achieved by the G.0.Ms.No.1667,. 
dated 5-8-1981 was to wipe out unemploy- 
ment of teachers from Tamil Nadu and 
it could not be a valid criterion for 
not evaluating the Karnataka Certificate 
of the teachers. The learned counsel 
also contended that the 6.0. dated 
17-9-1984 was really intended to carry 
out the purpose and object with which 
the 1981 6.0. was issued, and if the 
G.O. dated 5-8-1981 was quashed, the 
G.O. dated 17-9-1984 was also liable 
to be quashed. A large part of the 
argument urged before us was on the 
footing that it was not open to the 
Government by an executive order like 
the 6.0. dated 17-9-1984, to give it 
a retrospective effect so as to adverse- 
ly affect the rights of teachers who 


he 
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had obtained Karnataka Certificates 
and who were entitled to have their 
certificates evaluated, because it had 
always been treated as being equivalent 
to the Tamil Nadu certificate in the 
past. The learned counsel appearing 


‘on behalf of the petitioners, however, 


very fairly conceded that if the Tamil 
Nadu Government wanted to lay down 


. guidelines for the purposes of ascer- 


taining the equivalance of Karnataka 
certificate with the Tamil Nadu certifi- 
cate, it is undoubtedly open to the 
Tamil Nadv Government to do so, but 
contended that this could be done only 
prospectively, with the result that 
only certificates obtained 
17-9-1984 could be dealt with on the 
footing of the criteria latd down in 
che С.0. dated 17-9-1964. We shall now 
consider these contentions. 


15. At the very outset, it is necessary 
to properly appreciate the G.0. dated 
5-8-1981 in the light of the counter 


affidavit which has been filed by the 


State. Undoubtedly, W.P.Nos.10718 and 
10909 of 1981 are on board for hearing. 
Before going to the counter affidavit, 
it is necessary to scrutinise carefully 
the G.O. dated 5-8-1981. In the first 
paragraph of the 6.0. reference is made 
to the fact that the Director of School 
Education has indicated that the Кагпа- 
taka State Teachers Training Certificate 
is not equivalent to the certificate 
issued by the State of Tamil Nadu. In 
the. same paragraph, reference is made 
to the suggestion made by the Director 
of School Education that suitable 
instructions might be issued to stop 
the appointment of teachers trained 
in Karnataka State in schools situated 
in Tamil Nadu, until the number of 
unemployed Secondary Grade Teachers 
trained in Tamil Nadu is wiped out. 
In the same paragraph the request of 
the Director is noted by which he asked 
for permission to stop the evaluation 
certificates with immediate 
effect. Carefully read, it cannot be 
seriously doubted that the Director 
of School Education had indicated to 
the Government that the Karnataka 
Certificate is not equivalent to the 
Tamil Nadu Certificate, But when the 


after ` 


a 
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G.0. made reference to the instructions 


which were sought by the Director, it 


appears that .the instructions меге 
sought not with a view .to stop the 
evaluation of the Karnataka certificate 
permanently, but the evaluation was 
requested to be stopped for a certain 
period of time; and as the 6.0. itself 
put, this period of time was "until 
the number of enemployed Secondary Grade 
Teachers trained in Tamil Nadu is wiped 
out." This ipdicates that even according 
to the Director, if the teachers in 
Tamil Nadu could be absorbed, then even 
he did not see any difficulty in 
appointing teachers holding Karnataka 
certificates, When we go to the second 
paragraph of the G.O. it is important 
to bear in mind that what the Government 
permitted the Director to do was "to 
defer the evaluation of the Teachers 
Training Certificate of Karnataka State 
wtih immediate effect." This clearly 
indicates that there was no ban on the 
evaluation of the Karnataka certifi- 
cates, but the evaluation was being 
merely postponed. As if to make the 
matter clear, in the last sentence in 
|the 6.0. what the Director was asked 
to do is to issue necessary instructions 
"to defer appointment of Karnataka State 


Teachers Certificates-holders as 
Secondary Grade Teachers ... till the 
candidates possessing Secondary Grade 


or Senior Basic Grade Training School 


Teachers Certificates issued by the 
Director of Government Examinations, 
Madras are appointed. The direction 


to defer the evaluation was, therefore, 
to be operative only as long as teachers 
holding the Tamil Nadu certificate were 
not appointed. We do not see how the 
operative part of the 6.0. dated 
5-8-1981 can be construed аз even 
remetely suggesting that the Government 
had accepted the suggestion of the 
Director that the Karnataka certificate 
should not be treated as being equiva- 
lent to the Tamil Nadu certificate. 
As a matter of fact, indication is to 
the contrary, because if the Karnataka 
Certificate-holders could be appointed 
after the un-employed teachers holding 
Tamil Nadu , Certificates меге all 
provided for this could not have been 
done unless the Karnataka Certificate 


was treated as being equivalent to the 
Tamil Nadu certificate for the purposes 
of Annexure V. We are, therefore, unable 
to read the 6.0. dated 5-8-1981 as 
containing the decision of the State 
Government that the Karnataka Certifi- 
cate ceased to be equivalent to the 
Tamil Nadu Certificate. 


16. If there is any doubt about the 
object and effect of this 6.0. dated 
5-8-1981, the matter stands clarified 
by the averments made in the counter 
affidavit filed the Writ Petitions where 
an express challenge was made to G.O. 
dated 5-8-1981. As if to pin-point the 
controversy involved, in most unmistak- 
able and unambiguous terms, the counter 
affidavit in paragraph 2 stated as 
follows: 

" The salient point governing the 
whole issue is that while thousands 
of candidates who were regularly 
trained in Tamil Nadu are unemployed, 
persons who took the training in 
Karnataka are appointed as teachers. 
If this is allowed to continue, all 
the Tamil Nadu trained teachers will 
never get teachers jobs and they will 
be put to hardship." 


These averments give an indication as 
to what was at the back of the mind 
of the authorities, when they issued 
6.0. dated 5-8-1981. They did not 
question any equivalance between the 
two certificates as a major issue, but 


the salient point even according to 
them was that, if Karnataka certifi- 
cate-holders were given appointments 


in Tamil Nadu, then teachers who hold 
Tamil Nadu certificates, of which 
category there were a large number would 
never be appointed. The whole object 
of this б.О. dated 5-8-1981 was clearly 
to put a ban on Karnataka State Certifi- 
cates-holders from being appointed in 
posts for which the Government wanted 
the unemployed teachers in Tamil Nadu 
to be appointed, an approach which ís 
wholly contrary to the guarantee of 


'equality of opportunity in the matter 


of employment found in Article 16 of 
the Constitution of India. In paragraph 
7 of the said counter-affidavit, there 
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is a clear admission that the Karnataka 
Certificate has been treated as equiva- 
lent to the. Teachers Training Certifi- 
cate of Secondary Grade issued by the 
authorities of Tamil Nadu. A contention 
is raised by the petitioners that both 
‘these certificates have been treated 


as equivalent of. each other. While 
dealing with this contention, the 
averment in paragraph 7 is, "it is 


submitted that though these certificates 
are equivalent to that of secondary 
grade of Tamil Nadu, evaluation has 
been stopped only for reason stated 
in para 4 and evaluation is not a formal 
act as alleged. In the same paragraph 
it is further averred as оов: 


"When teachers меге not available 
in Tamil Nadu teachers from other 
States came and they were evaluated. 
Now with a glut in Tamil Nadu with 
thousands of unemployed teachers, 
it is the duty of the Government to 
regulate when particularly it was 
even brought to their notice that 
Karnataka Certificates are actually 


-inferior academically as explained 
above and States like Kerala аге 
taking very serious action on the 


same issue in this State." 


17. Reference is undoubtedly made in 
paragraph 4 to the effect that there 
is a difference between the certificates 
issued in Tamil Nadu and those issued 
in Karnataka, This itself lies, accord- 
ing to the affidavit in the fact that 
the educational qualification for 
admission to the Secondary Grade 
Training, though in both States is 
S.S.L.C. in 'so far as Tamil Nadu is 
concerned, the minimum marks for 
admission in Teachers Training Insti- 
tutes is 300 in S.S.L.C. the minimum 
passing marks are 50% and the syllabus 
in Tamil Nadu lays emphasis on Tamil 
language as the medium of instruction 
while in Karnataka there is no minimum 
. prescribed for admission, the minimum 
passing marks are 35% and there is no 
emphasis on Tamil language. While we 


cannot dispute the right of the educa-' 


tional authorities and, indeed of the 
State Government, to lay down the 
criteria on considerations which must 
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essentially be academic on which the 
question of equivalence of the two 
certificates can be properly determined, 
we are primarily concerned with the 
question, whether the G.0. ‘dated 
5-8-1981 can be read as containing a 
decision of the State Government not 
to recognise the Karnataka certificates 
after 5-8-1981. That there is a differ- 
ence in academic standards or with 
regard to the passing marks or with 
regard to minimum marks efor seeking 
admission to the certificate course, 
may be a good ground for reviewing the 
equivalence which held the field for 
almost 20 years; but what we are 
concerned with is, ,whether the Govern- 
ment has reached the decision not to 
equate the two certificates on 5-8-1981. 
Even in paragraph 4, emphasis is laid 
on the plight of the unemployed teachers 
who could not get employment in Tamil 
Nadu with the result that the Government 
was forced to restrict the admissions 
in the Teachers Training Institutes 
not only numerically but even period- 


wise; the admissions were made only 
in alternate years. It-is obvious from 
‘the averments made іп the counter 
affidavit that the Government was 


impelled to take the decision of stop- 
ping evaluation of the Karnataka certi- 
ficates only because there is a large-- 
number of unemployed teachers with 
T.S.L.Cs. and not because it is not 
equivalent. In W.P.No.8156/83, the 
letter of the Director of School Educa- 
tion dated 30-12-81 is produced in which 
he states that Karnataka certificate. 
is equivalent to T.S.L.C. but in view - 
of G.0.No.1667 under orders of Govern- 
ment evaluation is stopped. We may also 
refer to the averments in paragraph 
10 of the counter affidavit in which 
the Government really came out with 
the object with which’ G.0.Ms.No.1667, 
was issued. Paragraph 10 of the coun- 
ter-affidavit reads as follows:- 


It is most respectfully submitted 
that orders in G.O.Ms.No.1667, Educa- 
tion, dated 5-8-81 were issued for 
the welfare of about 15,000 unemployed 
Secondary Grade trainees in Tamil 
Nadu; Government issued orders only 
to stop evaluation for the teacher's 
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certificate of the Higher Examination 
of Karnataka and Instructions were 
issued not to approve such appoint- 
‘ménts and also to ‘give preference 
to the holders of the Secondary Grade 
training in Tamil Nadu, as the policy 
of the Government is to solve -the 
unemployment problem." 


These averments in paragraph 10 justify 
the construction which we have placed 
“on the real intent and purpose and 
effect of G.0.Ms.No.i667. The effect 
of G.0.Ms.No.1667 was, therefore, not 
dereognition of the equivalence of the 
Karnataka Certificate with the Tamil 
Nadu Certificate, but merely to post- 
pone the evaluation until the unemployed 
teachers who held the Tamil Nadu certi- 
ficate had secured employment, . As 
already pointed out, such an approach 
would be wholly impermissible. Once 
the two certificates are treated as 
equivalent of each other, the State 
could not show any preference to any 
particular class of teachers merely 
on the ground that they were holders 
of certificates issued by an institution 
in Tamil Nadu, 

this construction 


18. Once we place 


fon the С.О. dated 5-8-1981, the natural. 


|result would be that equivalence of 
the Karnataka certificate with the Tamil 
Nadu certificate would continue to be 
effective till 17-9-1984 when the 
G.O.Ms.No.1236 was issned. The only 
impediment for the evaluation of the 
certificates of the Karnataka certi- 
ficate holders was G.O. dated 5-8-1981. 
Once that is out of the way in view 
of the construction placed upon it, 
then obviously whatever certificates 
were submitted to the State Government 
till 17-9-1984 would have to be dealt 
with on the footing that the Karnataka 
certificate was. equivalent with the 
Tamil Nadu certificate. 


19. The learned Additional Government 
Pleader has referred us to certain 
decisions in support of the proposition 
that it is.open to the State Government 
to deal with the question of equivalence 
of two educational qualifications on 
the basis of a valid reason. 


M.L.J.50 


` OF MADRAS, (1977)2 M.L.J.403; 


-URE HOUSE LTD. v. 


The three . 


decisions on which reliance was placed 
were, MISS, SATHYA RAO v. UNIVERSITY 
MEENAKSHI 
SUNDARAM v. DIRECTOR OF LEGAL STUDIES, 
(1981)2 M.L.J.141 and PUNJAB UNIVERSITY 
v. DEVJANI CHAKRABARTI, (1984)3  S.C.C. 
6122 A.I.R.1984 S$.C.1444. In the Univer- 
sity of Madras case cited supra, the 
question which fell for consideration 
before the Division Bench of this Court 
was, whether it was within the powers 
of the Syndicate of the Madras Univer- 


sity to lay down conditions for 
admission; and in that context’ after 
referring to the decision in KRUSE Ve 


JOHNSON, (1898)2 0.В.91 and ‘to another 
decision in ASSOCIATED PROVINCIAL PICT- 
WEDNESBURY CORPORA- 


TION, (1948)1  K.B.223, the Division 
Bench. observed as follows:- 
"The above pronouncements make it 
clear that a Court cannot -sit in 


judgment as if it were an Appellate 
Authority over the wisdom of a parti- 
cular body which made the subordinate 
legislation or passed the by-law or 
prescribed the conditions or qualifi- 
cations and come to a conclusion 
differing from the one which that 
body took on the reasonableness ог 
otherwise of such subordinate legis- 
lation, by-laws ог conditions or 
qualifications. The principle is that 
only when it is established that no 
reasonable person could have come 
to such a conclusion or could have 
made such a by-law ог subordinate 
legislation, the Court can interfere, 
It should not be forgotten that in 
the present case the body which was 
entrusted with the power of the 
Syndicate of the University which 
may be considered to be an expert 
body in relation to matters of educa- 
tion. Whether one considered it to 
be an expert body or not, the legis- 
lature thought fit to consider such 
a body as an expert body on matters 
relating tc education and has chosen 
to confer the power on such a body. 
Therefore unless the Court is convin- 
ced that the conditions prescribed 
in the present case are so unreason- 
able as no reasonable person would 
have come to or are alien or foreign 
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to the purpose for which the power 
was conferred on the Syndicate, 
Court cannot hold that the conditions 
imposed by the Syndicate are unreason- 
able as to avoid the same." 


20. There can be hardly any quarrel 
with the view taken by the Division 
Bench. It is not the case of the 
petitioners, nor would it be possible 
to go into the querstion if it is raised 
that this Court must go into the 
question as to whether the equivalence 
has been made properly or mot, that 
is, whether a certificate or degree 
granted by one’ educational institution 
stands a fair comparison in academic 
quality and excellence with the certifi- 
cate or degree granted by another 
educational instiution, be it а Univer- 
sity or Board, as that is a matter which 
is within the special competence of 
the educational authorities, The educa- 
tional authorities are alone the proper 
authorities who can compare the nature 
of the educational course and the nature 
of the instruction on the basis of which 
the certificates or degrees are granted; 
and unless it is shown that a decision 
of the educational authorities is so 
perverse or so unreasonable or arbitrary 
that no reasonable person would arrive 
at such a decision, this Court would 
not interfere with such decision on 
academic matters under Article 226 of 
the Constitution of India. As already 
observed, so far as the further criter- 
ion given in the 6.0. dated 17-9-1984 
are concerned, there is no challenge 
by any.of the petitioners. 
challenge made was that, all pending 
applications for evaluation should not 
be decided іп accordance with the 
criteria laid down on 17-9-1984, We 
have already pointed out that when the 
decision of the State Government to 
treat the equivalence which so far was 
operative as being in-operative, is 
taken for the first time on 17-9-1984, 
then the Karnataka certificate holders 
had a right to have their certificates 
evaluated on the basis of such equiva- 
lence. It would be only in cases where 
evaluation is necessary after 17-9-1984, 
that the criteria laid down in G.0.Ms, 
No.1236 would have to be considered. 
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21. The other decision in MEENAKSHI 

SUNDARAM v. DIRECTOR OF LEGAL STUDIES, 
(1981)2 M.L.J.141 turned on whether 
a degree obtained on the basis of a 
correspondence course could be taken 
into account for the purposes of 
admission to the B.L. course. The 
petitioner in that case held a B.G.L. 
Degree of Madurai Kamaraj University, 
obtained after pursuing the  corres- 
pondence course. The rules prescribed 
by the Bar Council permitted only a 
student who had obtained a B.C.L. Degree 
after attending regular classes to take 
the B.L.course. This was challenged 
on the ground of violation of Article 
14 and the challenge was negatived. 
It was held that the rules were well 


within the rule-making power of the 
Bar Council. While dismissing the 
petition, the Division Bench observed 


that the degree obtained after pursuing 


the correspondence course cannot be 
equated, in all circumstances, and in 
ail respects with a degree obtained 


after attending regular classes, and, 
if a particular body or organisation 
or association treats the two degrees 
as equal for certain purposes, that 
cannot make the two degrees equal in 
reality or for all purposes. We do not 
see the relevancy of this decision, 
so far as the facts of the present case 
are concerned. 


22. The one „апа the only purpose for 
which equivalence was claimed was the 
purpose of obtaining employment as 
teacher. It is not the case either of 
the petitioners or of the State Govern- 
ment that the Karnataka certificate 
is equivalent to the Tamil Nadu gerti- 
ficate for some purposes and not for 
other purposes. Either the one is 
equivalent of the other or it is not 
for the purpose of appointment as a 
teacher in Tamil Nadu. 


23. In the third decision of the 
Supreme Court, viz.» PUNJAB UNIVERSITY 
v. DEVJANI CHAKRABARTI, (1984)3 S.C.C. 
612= A.I.R.1984 S.C.1444 the Court was 
concerned with the decision of the 
Punjab University which. had earlier 
equated the 12th standard examination 
with Part І Examination of the Degree 
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course, while subsequently the same 
examination was equated with Pre-Univer- 
sity Examination; and the Court held 
that subsequent decisions were pros- 
pective and valid. This decision which 
essentially turned on point of time 
with reference to whether the decision 
of the Syndicate was operative, is not 
of any assistance to the learned Govern- 
ment Pleader. 


24, It was contended by Mr.Chandran 
that, if certificates which were submit- 
ted on or after 5-8-1981 are evaluated 
on the basis of the criteria laid down 
in  G.0.Ms.No.1236, dated 17-9-1984, 
no grievance can be made that the G.O. 
dated 17-9-1984 is having a retros- 
pective effect. According to the learned 
counsel, no vested right is being taken 
away merely because the certificates 
are of a prior date; and the application 
of the rules is prospective in 
character, because the determination 
of equivalence is only being done after 
17-9-1984, So far as the concept of 
retrospective effect of either legis- 
lation or an executive order is con- 
cerned, the position is well settled. 
A statute is said to be retrospective 
only when it takes away a vested right 
retrospectively. But it is also well 
established that а statute is not 
retrospective merely because it affects 
the existing rights; nor is it retros- 
pective merely because a part of the 
requisites for its action is drawn from 
a time antecedent to its passing. 
Mr.Chandran, obviously has the latter 
concept in mind when he contends that 
a certificate may have been secured 
prior ,to 17-9-1984, but merely on that 
ground, the 6,0. cannot be said to be 
giving effect retrospectively. We have 
already pointed out that as the decision 
to go back’ on the equivalence is 
contained іп С.О. dated 17-9-1984, the 
decision must be taken to have been 
reached only on that date. Till that 
date, equivalence of the two certifi- 
cates having not been disturbed, there 
was clearly a vested right in the certi- 
ficate-holders of Karnataka, which 
certificates were already lying with 
the educational authorities for their 
evaluation on the basis of equivalence. 


Any applicability of the criteria laid 
down in the С.О, dated 17-9-1984 to 
them would clearly adversely affect 
the rights of the Karnataka certifi- 
cate-holders. 


25. As part of the attack on the valid- 
ity of G.0.Ms.No.1667, dated 5-8-1981 
and G.0.Ms.No.1236 dated 17-9-1984, 
Mr.Padmanabha Rao has contended that 


these G.Os. purport to amend the statu- 
tory Rules of 1974 which the State 
Government is not compentent to do. 
The argument was that wherever it was 
intended to indicate that there was 
an institutional preference, a specific 
mention is made in service rules; and 
our attention was invited to Tamil Nadu 
State and Subordinate Services Rules, 
in which while specifying qualifica- 
tions, it was specifically laid down 
in respect of certain instructions that 
degrees of certain Universities would 
be necessary. For example, in Rule 19 
of Part II - General Rules which 
prescribes special qualifications, there 
is an Explanation which provides that 
in cases where the Special Rules 
Prescribe a degree of diploma as a 
qualification then a decree or diploma 
granted by any of the Universities or 
Institutions recognised by the Univer- 
sity Grants Commission for the purpose 
of its grant mentioned in Schedule II 
to this part shall be recognised as 
the qualification. Our attention was 
also invited to the advertisement of 


the Public Service Commission in 
W.P.No.8156: of 1983 in which while 
advertising the posts of Language 
Pandits, the qualification prescribed 


was "a degree of any University in the 
State in the language concerned (namely, 
Tamil, Telugu, Malayalam or Urdu) as 
the main subject", The argument appears 
to be that, when the educational 
authorities of the State of Tamil Nadu 
declined to consider a Karnataka certi- 
ficate, they are, in fact, introducing 
in Annexure V something which is not 
permitted, because one of the qualifi- 
cations is that the teacher must have 
a T.S.L.C. of Secondary Grade or its 
equivalent. Now, apart from the merits 
or effect of the two impugned G.Os., 
it is not possible for us to accept. 
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the contention that if the educational 
authorities of the State Government 
justifiably declined to treat any parti- 
cular certificate as not being equiva- 
lent to the T.S.L.C. of Secondary Grade, 
they purport to amend the Rules of 1974 
or the Annexure V. All that the Rules 
prescribe is that, а teacher for 
appointment as a secondary grade teacher 
must held two qualifications. He must 
hold a Secondary School Leaving Certi- 
ficate and he must hold the T.S.L.C. 
of Secondary Grade or any other equiva- 
lent certificate. This is implict in 
the power to equate a certificate which 
is not T.S.L.C. of Secondary Grade with 
the certificate which is issued by 
Commissioner for Government examinations 
in Tamil Nadu. Such power by its very 
nature is executive іп character, 
because once an equivalent has to be 
determined that function has to Бе 
performed by the executive authorities, 
though such a decision of treating a 
certificate or treating a certificate 
issued by an authority other than in 
Tamil Nadu may be open to challenge 
‘on permissible grounds. Since it was 
clearly permissible for the State 
Government and the educational autho- 
rities to decide the question of equiva- 
lence, it is not necessary to discuss 
the decision of the Supreme Court in 
STATE ОЕ HARYANA у. | SHAMSHERJANG, 
(1973)1 S.C.R.249- A.I.R.1972 S.C.1546 
in which the Supreme Court held that 
by an executive order a rule made by 
the Governor under Article 309 of the 
Constitution of India cannot be amended. 


26. Some decisions were cited, before 
us by Mr.Padmanabha Rao in support of 
the argument that the issuance of the 
two impugned averment orders suffer 
from the vice of arbitrariness and any 
attempt to give effect to the impugned 
G.O.Ms.No.1667, dated 5-8-1981 would 
result in violation of Articles 14 and 
16 of the Corstitution and any attempt 


to give retrospective effect to the 

second G.0O.Ms.No.1236 dated  17-9-1984 
TAMIL NADU 

A. Minimum marks for admission in 


Teachers Training Institutes is 300 


in S.S.L.C. 
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would also not be permissible. It is 
now well established that any arbitrary 
exercise of power per se would result 
in denial of equality of protection 
of the laws. (See A.L.KALRA v. THE 
PROJECT AND EQUIPMENT CORPORATION OF 
INDIA LTD., (1984) Lab.I.C.961- (1984)3 
S.C.C.316= A, I.R,1984 §.C.1361. 


27. This proposition is also laid down 
in three other decisions which have 
been cited, namely, E.P.ROYAPPA v. STATE 
OF TAMIL NADU AND ANOTHER, (1974) | Lab. 
І.С.427= (1974)4 $S.C.C.3- A,I.R.1974 
5.0.555; M/s. KASTURLAL LAKSHMI REDDY 
etc. v. THE STATE OF JAMMU AND KASHMIR 
AND ANOTHER, (1980)4 5.С.С.1= A.T,.R.1980 
$.C.1992 and RAMANA DAYARAM SHETTY v. 
THE INTERNATIONAL AIR PORT AUTHORITY 
OF INDIA AND OTHERS, (1979)3 S.C.C.489s 
(1979)2 Lab.L.J.217- A, I.R.1979 
S.C.1628. However, in view of the fact 
that we have already indicated that 
the G.O. dated 5-8-1981 cannot affect 
the rights of the teachers who have 
already obtained certificates and 
applied for their evaluation and that 
G.0.Ms.No.1236 dated 17-9-1984 cannot 
be given retrospective effect, it is 
not necessary to discuss the authorities 
cited by Mr.Padmanabha Rao. 


28, We may, however, make it clear 
that so far as the impugned G.O. dated 
17-9-1984 is concerned, it was clearly 


‘open to the State Government to lay 


down the fresh criteria for determining 
the question of equivalance,. 
counter affidavit to which we have 
referred above, the circumstances which 
necessitated the issue of the criteria 
in the impugned G.O. dated 17-9-1984 
have been culled out. The averments 
in the counter affidavit point out the 
differences between the requirements 
of a certificate issued by the Teacher 
Training Institute in Tamil Nadu and 
similar in Karnataka. А comparative 
statement which highlights those differ- 
ences, which is set out in the counter 
affidavit, is reproduced below: 


KARNATAKA 


No minimum marks for admission. Any 


one gets it for the mere asking. 
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(Chandurkar, C.J.) 


b, Minimum marks for pass is 504. 


c. Syllabi different Tamil Nadu syllabi 
emphasises Tamil language as the medium 
of instruction in Elementary Schools. 


29. The first 2 criteria for admission 
to the Institutes in Tamil Nadu and 
Institutes in Karnataka have a direct 
impact on the quality of teachers who 
obtained those certificates. If the 
two certificates have to be equated, 
then there must be a similarity in the 
qualitative performance which is a 
qualifying factor for obtaining such 
certificates, In Tamil Nadu, the minimum 
marks for admission in the Teachers 
Training Institutes is 50%, that is 
300 in the Secondary School Leaving 
Certificate examination, while merely. 
obtaining passing marks is enough for 
admission in Karnataka, which has a 
direct impact on the educational stand- 
ards of teachers who undergo the 
training course. Similarly, in Tamil 
Nadu the passing marks are 50% while 
the minimum passing marks in Karnataka 
аге 35%. This again has relevance on 
the question as to whether the two 
certificates must be treated as equiva- 
lent to one another, Teachers in Tamil 
Nadu essentially cater to education 
of children whose language is Tamil, 
and since Tamil is the medium of 
instruction in elementary schools, the 
question as to whether syllabus of the 
‘training course lays emphasis on Tamil 
as the language or medium of instruction 
is also a relevant consideration. By 
its very nature, the language of Karna- 
taka being not Tamil, it is not possible 
that «there would be emphasis on Tamil 
language with the result that, when 
catering to the educational needs of 
students whose mother tongue is Tamil, 
putting them into the hands of teachers 
who may not be trained to teach in Tamil 
is bound to have some adverse effect. 


.30. All these three considerations 
appear to be eminently proper, which 
have now been considered, and while 
laying down the criteria it is obvious 


that second and third criteria, by 
insisting upon 504 of marks in the 
aggregate in the S.S.L.C. and 50% of 


Minimum marks for pass 352. 


marks in each subject in the Teachers 
Training Certificate examination, were 
intended to bring on par such teachers 
with the teachers who were issued 
certificates from the Tamil Nadu Insti- 
tutes. The emphasis on Tamil has also 
been achieved by clauses 1 and 4 in 
the criteria, which while giving effect 
to the concept of equivalence provide 
that the Karnataka certificate-holders 
who have passed their S.S.L.C. in Tamil 
Medium with Tamil as the first language 
or have taken Tamil as first language 
in T.S.L.C., if they have studied in 
English medium, will be recognised in 
schools, where the medium of instruction 
is Tamil. Under clause 4 it is' provided 
that if such teachers holding the 
Karnataka certificate have studied in 
a medium other than Tamil medium in 
their S.S.L.C. as well as Teachers 
Training Certificate they satisfy second 
and third conditions, namely, securing 
50% of the marks in the aggregate and 
50% of the marks in each of the subjects 
in Teacher Training Certificate exami- 
nation, and then their recognition will 
be restricted only as regards eligibi- 
lity for appointment as secondary grade 
teachers in Tamil Nadu only in schools 
limited to instructional needs of other 
than Tamil students and as such each 
one of those four criteria has clear 
nexus with the equivalence of the 
certificates issued by the Tamil Nadu 
Institutes. ~ 


31. In W.P.No.7286 of 1982 the certior- 
arified mandamus sought is that the 
second respondent should be directed 
to approve with evaluation the appoint- 
ment.of the petitioner as a secondary 
grade teacher in R.C.Middle School in 
Siluvaipatti, Tuticorin. In W.P.No.3347 
of 1982 the relief sought is that a 
mandamus should be issued to the second 
respondent, that is the Director of 
School Education, Madras to evaluate 
the petitioner's teachers certificate 
issued by the Karnataka Board of 
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Secondary Education. The petitioners 
in the above two petitions will accord- 
ingly be entitled to that mandamus as 


prayed for. Both these petitions are 
allowed. 


32. Mr.Balasubramaniam who appears 
in W.P.No.255 of 1984 has raised a 
contention which, however, does not 
seem to be raised even by the Government 
or the educational authorities. He has 
pointed out that when condition No.3 
prescribes that Karnataka certificate- 
holders should have obtained 50% of 
the marks in each subject in their 
teacher training certificate, there 
might be some difficulty in ascertaining 
whether these 50% marks have to be 
obtained separately in internal and 
external examinations. In the mark sheet 
examinations appear to be internal and 
external. The fourth subject really 
consists. of two subjects, namely Science 
and Mathematics. Reading criteria No.3, 
it is obvious that the requirement is 
that 50% marks must be obtained in each 
subject. If the total number of marks 
of each subject even according to the 
mark list is made up of two elements 
namely, internal and external marks, 
then it is obvious, and indeed it is 
not disputed by the Additional Govern- 
ment Pleader; that this total of the 
marks obtained at the internal and 
external examinations will have to be 
taken into consideration for determining 
whether criteria No.3 is satisfied. 
Having regard to the view which we have 
taken, the two petitioners in W.P.Nos. 
3347 of 1983 and 255 of 1984 are 
entitled to the mandamus soguht by them. 


33. The overall effect of our deci- 
sion, therefore, is that G.O0.Ms.No.166, 
Education dated 5-8-1981 and the 
communication which was issued ‘by the 
Director of School Education on 
14-8-1981 to the Inspecting Officers 
not to approve the appointment of 
Karnataka State teacher certificate 
holders as Secondary Grade Teachers 
in Middle or Higher Schools till the 
candidates possessing Secondary Grade 
or Senior Basic Grade Training School 
Teachers Certificate issued by the 
Director of Government Examinations 
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are appointed, ceases to be operative 
and is quashed. Equally the subsequent 
proceeding dated 11-9-1981 issued based 
on it, is also quashed, 


34. According to the learned counsel 
for the petitioners appearing in several 
petitions, there are cases in which 
the Karnataka certificates held by the 
respective teachers are still with the 
educational authorities, but they have 
declined to evaluate them, or in some 
cases such certificates were sent by 
the schools for evaluation to the educa- 
tional authorities and they have been 
returned to the school authorities and 
still other cases wherein having regard 
to the communication and the attitude 
adopted by the educational authorities 
the Certificates were still lying with 
the school authorities, and have not 
been forwarded because they were not 
being evaluated by the department. In 
all these three categories of cases 
the certificate holders will have a 


right to have their certificate declared, 


equivalent to the Tamil Nadu Certifi- 
cates, provided the certificates have 
been handed over prior to 17-9-1984. 


35. Hence all these writ petitions 
are allowed only regarding the aspect 
of evaluation of Karnataka certificate, 
as indicated above. No costs. 


R.S. 


3 
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` Petitions allowed.. 


` 


1] Kalyana Krishnaswamy Naidu v. State of Tamil Nadu 


IN THE HIGH COURT OF JUDICATURE АТ 
MADRAS, ` ` 


Present:- K. Shanmugham, J 


*S.A.No.49 of 1979 and C.M.P.No.14234 
of 1983, 29h August, 1984, 


G.Kalyana Krishnaswamy Naidu  Appellant* 
Ve 


State of Tamil Nadu represented by the 
Collector of Coimbatore and others 
* Respondents. 


(A) Tamii Nadu Estates Act (30 of 1963), 
section 3 - Scope and effect - Person 
“seeking declaration and injunction on 
foot of absolute title - Title negatived 
- Claim of relief as  usufructuary 
mortgagee in appellate Court - Plea 
not raised nor evidence led in trial 
Court - Plea cannot be raised in the 
appellate Court. 


Plea not 
raisable 


(B) Pleadings - Practice - 
raised in trial Court not 
ordinarily in appellate Court. 


On the -question whether the grant of 
patta under Tamil Nadu Act 30 of 1963 
in 1965 in favour of a village temple 
will take away the rights to possession 
of. a person as an usufructuary mortgagee 
of the property which was executed in 
1880 without the usufructuary mortgage 
being re-deemed, 


Не1а:- A claimant will be entitled to 
continue in possession if he had 
perfected his limited right as posses- 
Sory  mortgagee provided there were 
necessary pleadings by both the parties 
and issue taken; besides evidence should 
heve been adduced. In certain circum- 
stances a decree can be passed on the 
strength of the plaintiff's possession 
though it is not specifically made a 
ground of relief, : 


If the temple in the present case was 
to be bound by the bogyam of 1880 there 
must have been a specific pleading that 
it was for the benefit of the temple 
and such. a pleading should have been, 


' Pandari 
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proved by evidence. Where the plea had 
not been taken in any form before the 
trial Court and there is no trace of 
it in the' pleadings of the party and 
the trial Court does not even refer 
to it in its judgment it is not open 
to the party to take such a plea before 
the appellate Court. In the present 
case what could be reasonably inferred 
is that the bogyam was not for legal 
necessity, that the alienation enured 
during the lifetime of the alienor. and 
thereafter from 1919, the alienee's 
possession become adverse to the temple. . 
By virtue of section 3 of the Tamil . 
Nadu Estates Act 30 of 1963 the right, 
if any, acquired by the bogyamdar came 
to vest in the Government. Hence the 
claimant in the present case can have 
no title to the property./Paras,6 and 9] 


Cases referred to:- 


Seethalakshmi  Ammal v. G.Krishnaswami 
Rao, I.L.R. (1961) Mad.265  (D.B.); 
Sk.M.Muhammed Mustafa Магакауаг у. 
Udayanachiammal, I.L.R. (1968)1 Mad,728 
(D.B.); Р.У.  Karuppanan  Ambalam v. 
Sundara Raja Аіуаг, (1939)2 
M.L.J.645: A.I.R.1940 Mad.71; Subramania 
Gurukal v, Arulmighu Thirumaleswaraswamy 
Deity, (1984) 97 L.W.243: A.1.R.1984 
Mad.217; Muthuswami Gurukal v. Aiyaswami 
Thevar, I.L.R. (1964)1 Mad.566; Venkate- 


swara Sarma, styled Gnanasivacharya 
Swamigal v. S.N.Venkatesa Ayyar, (1941)1 
M.L4J.644: I.L.R. (1941)  Mad.599: 
À.I.R.1941 Mad. 449 (F.B.); Lachhmi 
Narain v. Kalyan,  A,.I.R.1960 Raj.1; 
Sri Sarangadevar Peria Matam v. Rama- 
swamy Gounder, (1967)1  M.L.J.  (S.C.) 


154: (1967)1 An.W.R. (S.C) 154: (1967)1 
8.C.J.734: (1966)1 5.С.В.908: A.I.R.1966 
$.C.1603; Shankarlal Narayandas Mundade 
v. The New Mofussil Company Ltd., 
(1946)73: 1.4,98(2): (1946)2 M.L.J.259: 
A.I.R.1946 P.C.97; Kokila v. K.M.Raja- 
bathar, (1957)2 M.L.J.128: I.L.R. (1957) 
Mad.968: A.I.R.1957 Mad.470; The idol 
of Sri Ranganathaswamy Devasthanam, 
Srirangam v, Madavan, (1984)1 M.L.J.43. 


Appeal against the decree of the 
Additional District Court, Coimbatore 
dated 3-5-1978 in Appeal Suit No.243 
of 1976 preferred against the decree 
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II Additional 
Coimbatore in 


of the Court. of the 
Subordinate Judge, 
: - 0,5, No.189 of aa etc. 


The Court delivered the following 


JUDGMENT:- The plaintiff. who lost in 
‘both the Courts below is the appellant. 
He filed 0.5.№.189 of 1975 in the Court 
of the Subordinate Judge, "Coimbatore 
for declaration of title to suit proper- 
ty and for injunction to restrain the 
defendants from interfering with {һе 
plaintiff's possession and enjoyment. 
The trial Court framed six issues and 
held that the plaintiff has no. right 
in the suit property; that the plaintiff 
is not entitled to any declaration or 
injunction; that the suit is not bad 
for want of notice under section 80 
of the Civil Procedure Code; that the 
suit. is not barred by res judicata and 
-that the Court has jurisdiction to 
entertain the suit and ultimately 
dismissed the suit with costs. 


2. On appeal, the learned Additional 
District Judge, Coimbatore (West) framed 
three points for determination viz., 


1. Whether plaintiff has title to the 
suit property? 


2. Whether plaintiff is in possession 
of the suit property? 


3. Whether plaintiff is entitled to 
the declaration and injunction prayed 
for? 


Ultimately the learned Judge agreed 
with the trial Court that the appellant 
has no title to the suit property and 
is not entitled to any declaration or 
injunction. I must straightaway point 
omk that the judgment of the final court 
. of fact is rather cursory. Be that as 
dt may; the substantial question of 
law that was formulated at the time 
of admission of the Appeal is: 


""Whetber the grant of patta granted 
. under Tamil Nadu Act 30 of 1963 in 
1965 in favour of one Chavadi vina- 


. yagar Temple at Iyempelayam of which’ 


'rempondents 3 to 6 are the trustees 


THE MADRAS LAW JOURNAL REPORTS 


the capacity of trustee, 


meanwhile.. The Act had not 
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will take away the ins to possession 
of the  plaintiff-appellant as ап 
usufructuary mortgagee“of the property 
- which came to be executed in the year 
1880 without the usufructuary mortgage 
being redeemed." 


3. At the outset it is essential to 
point out that Mr.T.Rangaswamy Iyengar, 


. léarned counsel for the appellant had 


unequivocally stated that the appellant 
accepts the title of the temple in the 
suit property but then the appellant 
is claiming only as а  bogyamdar 
vis-a-vis the suit property. The appel- 
lant's case is that both the varams 
belong to the temple; that being a small 
temple, the poojari was also acting 
as a trustee for the temple; that after 
the demise of Suppandi his wife Suppakk- 
al came to act as a trustee as there 
is no impediment in the Hindu Law for 
а woman to act as a trustee; and in 
she executed 
a bogyam deed in favour of one Jangama 
Naícker and that, the plaintiff as the 
sole heir, is entitled to the. suit 
property. The bogyam deed is dated 
22-9-1980, evidenced under registration 
copy Exhibit A-1, It is the contention 
of the learned Counsel for the appellant 
that. according to the then law of 
limitation the mortgage ought to have 
been redeemed within six years there- 
from, that as it was not redeemed, the 
appellant had acquired title as 
bogyamdar by adverse possession, since 
the expiry of twelve years from 
22-9-1940. According to the learned 
counsel for the plaintiff, in the year 
1952 the limited right as bogyamdar 
has been acquired by the plaintiff by 
prescription. So far as the resumption 
proceeding is concerned, it was not 


‚ pursued on account of Tamil Nadu Act 


30 .of 1963 which intervened in. the 
affected 
the rights of the bogyamdar though. under 
the Act absolute title in the suit 
property came to be vested in the 
Government. Іп support. of the said 
contention the learned counsel invited 
ay attention to two decisions of this 
court, the latter following the former, 
and they are: ZSéethalakshmi Amsal v. 
G.Krishmeswami Rao and others, I.L.R. 


* 


I] Kalyana Krishnaswamy Naidu v. State of Tamil Nadu 
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(Shanmukham, J.) 


(1961) Madras 265 (D.B.); and Sk.M.Muha- 
mmed Mustafa Marakayar v. Udayanachi- 
amnal and others, I.L.R. (1968)1 Madras 
728 (D.B.). It is further contended 
by the learned Counsel that though the 
appellant has claimed absolute title 
in this action, the Court has enough 
powers to mould the relief based on 
the facts established in the particular 
case and this proposition of law is 
sought to be supported by a decision 
of this Court in P.V.Karuppanan Ambalam 
v. Pandari Sundara Raja Áiyar, (1939)2 
M.L.J,6452 A.I.R.1940 Май,71. 
o 


&, It is also urged by the learned 
Counsel for the appellant that he now 
claims only as а  bogyamdar. It is 
unnecessary whether this court сап 
examine the question of title albeit 
settlement officer granting patta- under 
the Act 30 of 1963. Consequently, there 
is no need to be guided by the decision 
in Subramania Gurukkal and others v. 


Arulmighu ^ Thirumaleswaraswamy Deity, 
represented by the Executive Officer 
and another, (1984)97 L.W.243u  A,I.R. 


1984 Май,217. The learned counsel also 
drew my attention to a decision 
in Muthuswami Gurukkal у. Аіуаѕиаші 
Thevar and sixteen others, I.L.R. (1964) 
Madras 566, in support of his contention 
that in small temples there would be 
a presumption that the Poojari himself 
was the hereditary trustee of the temple 
and also that there was no legal 
obstacle for a person functioning both 
as a trustee and Poojari and that in 
such a situation it was not likely that 
the interest of the temple would suffer 
by a person holding both the offices. 
He called to his aid a decision of this 
Court in Venkateswara Sarma, styled 
Gnanasivacharya Swamigal, Matadhipathi 
and Guru of Perur Mel Math v. S.N.Venka- 
tesa Аууаг and eleven others, I.L.R. 
(1941) Madras 599: (1941)1 M.L.J.644: 
A.I.R.1941 Mad.449 (Full Bench of Five 
Judges) and another decision of the 
Rajasthan High Court in Lachhmi Narain 
and another v. Kalyan and another, 
A.I.R.1960 Raj.l (Special Bench of three 
Judges) to sustain his argument that 
limitation will start immediately on 
the demise of the trustee who made 
an alienation and that any subsequent 


M.L.J.51 


act 


' will not the limitation 


continuing to run. 
Ф 


stop 


5. The immediate question is whether 
the point formulated at the time of 
admission of the second appeal and 
argued by the learned counsel for the 
appellant arises out of the pleadings 
in this case. It has to be noticed at 
this stage that in C.M.P.No.17597 of 
1983, as per order dated 5-1-1984, the 
plaint was amended pending the second 
appeal and by the amendment, relief 


for recovery of possession was also 
included, Notwithstanding the above 
amendment, the plaintiff has claimed 


only absolute title by adverse posses- 
sion.. A reading of the amended plaint 
shows tbat according to the plaintiff, 

the temple was entitled to melvaram 
only end the plaintiff is the sole heir 
of his father Gurusamy Naidu, in whose 
favour the "Oppadai Bogyam" was conveyed 
under a settlement by bogyamdar Jangama 
Naicker, 'that he has been in exclusive 
possession in his own right of the suit 
properties and has been paying assess- 
ment on the land to the Pandarams for 
the last several years and after it 
is fuliy assessed, is paying the assess- 
ment to the Government so that there 
is no rrom for doubt that what has been 
granted іп Inam to the temple is 
melvaram alone’ (Paragraph 6 of the 
amended plaint) and also that  'the 
"Oppadai Воруат" is а usufructuary 
mortgage and even under the law then 
existing the period of sixty years for 
redemption is over and the parties, 
irrespective of the fact that there 
is a temple, as the Pandarams have lost 
their right to redeem, the plaintiff 
has perfected his title as full owner 
thereof and sixty years having lapsed 
by 1940, and the plaintiff continued 
to be in possession of the property 
for more than twelve years from 1940 
till the Minor Inams Abolition Act came 
into force and as such no question of 
anybody else having a right in the 
property arises their remedy having 
become long ago barred’ (Paragraph 9 
of the amended plaint). Even in para- 
graph 14 which relates to the reliefs, 
the reliefs, claimed are to declare 
the title of the plaintiff to the suit 
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property and to grant consequential 
injunction, in the alternative to 
deliver possession. Thus, it is beyond 
doubt that the plaintiff claimed title 
as full owner by adverse possession. 


6. The present contention is that 
the plaintiff is entitled to be in 
possession because he had perfected 
the limited right as possessory mort- 
gagee and there is no bar for such a 
relief being granted to the plaintiff; 


vide the ratio іп P.V.Karuppanan Amba- 
Jam's Case, (1939)2 M.L.J.645= A.I.R. 
1940 Mad.71. To attract the above 


dictum, not only should there have been 
necessary pleadings by both the parties 
but also issue should have been raised; 
besides, the parties should have adduced 
evidence. The ruling in P.V.Karuppanan 
Ambalam's Case, A.I.R.1940 Mad.71 is 
that though a plaintiff bases his suit 
on title, relief can be given on the 
strength of his possession alone and 
in certain circumstances a decree can 
be passed on the strength of plaintiff's 
possession though it is not specifically 
made a ground of relief. It is relevant 
to recall the principle of law laid 
down in Sri  Sarangadevar  Peria  Matam 
and another v. Ramaswamy Gounder, (Dead) 
by legal representatives, (1967)1 M.L.J. 
(S.C) 154» (1967)1 An.W.R. (S.C.) 154= 
(1967)1 S.C.J.734= A.I.R.1966 $.C.1603- 
(1966)1 S.C.R.908. The Supreme Court 
has held thus, "in the absence of legal 
necessity, the lease of 1883 endured 
only during the lifetime of the previous 
mathathidapathi and terminated on his 
death in 1915, and possession thereafter 
of the respondent and his predecessor 
was adverse to the math," Therefore, 
if the temple were to be bound by the 
bogyam of 1880, there must be a specific 
pleading that the said bogyam was for 
the benefit of temple and also such 
a pleading is proved by evidence. Above 
all, the opposite party must have: had 
reasonable notice of such a claim so 
as to enable the said party to put forth 
his defence about such a case. It is 
needless to point out that the burden 
is on the alienee and, in the instant 
case the appellant, not only to make 
such an allegation but also to adduce 
proof thereof, In this case, there is 
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no reference to the legal necessity 
for the bogyam in the plaint - even 
after the amendment ordered in this 
Court nor is there any evidence, nor 
was any issue touching the subject. 
It would, therefore, follow that the 
principle  enunciated by the  Privy 
Council in Shankarlal Narayandas Mundade 
v. The New Mofussil Company Limited 
and others, (1946)73 І.А.98(2)= (1946)2 
М.1.Ј.259= A.1.R.1946 P.C.97 and reiter- 
ated by this Court in Kokila and another 
Ve K.M.Rajabather and 
(1957)2 M.L.J.128- I.L.R. (1957) 
Mad.968= A.I.R.1957 Madras 470 would 
govern this case. In the former case 
the Privy Council has ruled that where 
a plea in any form is not taken before 
the trial Court, there is no trace of 
it in the pleadings of the party, it 
is not the subject of an issue, the 
trial court does not refer to the plea 
in its judgment, nor is any evidence 
led with regard to it, it is not open 
to the party to take such a plea for 
the first time before the appellate 
Court; while this Court in the latter 
case. had pointed out that where the 
point was not raised in the written 
statement filed by the appellant, but 
for the first time in the memo of 
appeal, it would not be just and proper 
that the appellants should be allowed 
to raise this plea in appeal when they 
did not choose to raise it at the trial 
and when the person interested, did 
not contest the plaintiff's claim in 
the Court below and had not chosen to 
contest his claim in appeal. Then the 
plaintiff is not entitled to put forward 
that the bogyam is for the necessity 
of the temple and is, therefore, binding 
on the temple and consequently there 
is still in the plaintiff a right as 
bogyamdar and that the same is not 
extinguished by the Act 30 of 1963. 


7. Reverting to P.V.Karuppanan Amba- 
Jam's Case, (1939)2 M.L.J.645=  A.I.R. 
1940 Mad.71, I must say that the facts 
in the decided case are quite different 
from the facts established in this case 
and, therefore, the ratio therein could 
not be availed of by the appellant in 
the instant case. In that case, the 
suit was for a permanent injunction 


anothers , 


r 
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restraining the appellant from interfer- 
ing with the respondent's enjoyment 
of the suit property and in the alter- 
native for directing the respondent 
to put the appellant in possession; 
the respondent claimed title under an 
Inam grant alleged to have been made 
to his  predecessors-in-title by the 
Carnatic rulers for the supply of Tulasi 
to the Kallalagar Devasthanam; that 
the respondent alleged that in or about 
the year 1918 the trustess of the Rama- 
lingaswami Mutt falsely set up title 
to the suit properties and at the 
instance of some mediators, the dispute 
with them was settled by the trustees 
giving what is described as a release 
sale deed recognising the respondent's 
title thereto and since then, the 
respondent claimed to have been in 
possession and enjoyment of the suit 
properties down to the year 1983 when 
the appellant disturbed his possession 
under colour of a sale deed obtained 
by him from one Singaram Pillai. The 
appellant naturally denied respondent's 
title to suit property and in turn he 
claimed title to one Narayana Paradesi, 
what was urged before the learned Judge 
who rendered the judgment is that when 
the plaintiff based his suit on title, 
he could not claim relief on the. streng- 
th of his mere anterior possession even 
alternatively and that he could rely 
upon possession only as evidence of 
the title put forward by him but not 
аз : an independent ground' of claim by 
itself. In the above background, the 
learned Judge observed as follows:- 


"In some of these cases, the suits 
: weré no doubt dismissed on the ground 
that*the title set up by the plaintiff 
was not established, and that по 
decree could be granted on the streng- 
th of mere possession as no possessory 
title had been put forward in the 
plaint. But I do not regard these 
decisions as laying down an inflexible 
rule that under no circumstances can 
a decree be passed on the strength 
of plaintiff's possession unless such 
possession is specifically made the 
ground of relief in the plaint." 


The claim based on possession is not 


contradictory to the title claimed by 
the appellant in that case. Therefore, 
the learned Judge laid down the law 
as stated supra, but in this case the 
appellant would give up his case of 
absolute ownership but claim only a 
limited title as bogyamdar. I am, there- 
fore, constrained to hold that the 
decision cited supra will have по 
application to the instant case. 


8. No doubt, this Court has uniformly 
taken the view that the chargeholder 
would not be deprived of his securities 
over the same lands which, though they 
have ceased to be private lands, con- 
tinue to be the property of the land- 
holder, as held in Seethalakshmi Ammal 
v. G.Krishnaswami Rao and others, I.L.R. 


(1961) Madras 265 and followed in 
Sk.M.Muhammed -Mustafa Магакауаг у, 
Udayanachiammal and others, I.L.R. 


(1968)1 Madras 728, But in this case 
the requisite facts as stated above 
are neither alleged nor proved. 


9. On the other har’, what could 
reasonably be inferred is that the 
bogyam is not for lega. necessity and 
the resultant position as per the 
Supreme Court ruling in Sri Sarangadevar 


Peria Matam and another v. Ramaswamy 
Gounder, (1967)1 M.L.J. (S.C.)154= 
(1967)1  An.W.R. (S.C.)154= (1967)1 


S.C.J.7342 A.I.R.1966 S.C.1603 is that 
the alienation endured only during the 
lifetime of Suppakkal and that there- 
after, the  alienee's possession was 
adverse to the temple. Venkateswara 

Sarma v. S.N.Venkatesa Ayyar and eleven 
others, (1941)1 M.L.J.644= I.L.R. (1941) 
Madras 599 is another authority for 
the above proposition that possession 
after the demise of Suppakkal in 1914 


was adverse to the temple. Perhaps, 
it is, therefore, that the plaintiff 
claimed full ownership in the suit 


property by adverse possession. Then 
on the advent of Tamil Nadu Estates 
Act XXX of 1963, the title acquired 
by the bogyamdar came to vest in Govern- 
ment (See The Idol of Sri Ranganatha- 
swany Devasthanam, Srirangam, by its 
Executive Officer v.  Mavadian and 
others, (1984)1 M.L.J.43. The Division 
Bench has in Sri Ranganathaswamy Devas- 
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thanam case, ruled that all the rights 
including that of adverse possession 
will ‘vest with the Government under 
section 3 of: the Act, 
lative intention was not to recognise 
for the purpose of ‘the Act any claim 
to ryotwari patta on the basis merely 
of adverse possession. It would at once 
follow that the plaintiff has no title 
to the suit property. 


10. The document to be recéived as 
additional piece of evidence is the 
death extract of Suppakkal. As it is 


a Government record and as the date 
of death is relevant the application 
is ordered. The said document is marked 
as Exhibit A-47. 


11. In the result, the second appeal 
fails and is dismissed but with no order 
as to costs. 


R.S. 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 

MADRAS. 

(Special Original Jurisdiction) 

Present:- M.N. Chandurkar , C.J. and 

T.Sathiadev, Jo 

3W.P,No.11433 of 1981. 7th January» 
1985. 

V.Govindara julu Petitioner* 

Ve 


The Government of Tamil Nadu represented 
by the Cosmissioner and Secretary to 
Governrent, Revenue Department, Madras-3 
and another Respondents. 


Fundamental Rules, Rule 56(d) - In force 
from 30-11-1972 - Government servant 
completing 25 years of service on 
13-7-1972 - Compulsorily retired from 
service on 24-7-1976 - Retirement not 
valid since the rule came into force 
only on 30-11-72 long after completion 
of 25 years of service, by the Govern: 
ment servant. 


A Government servant completed 25 years 
of service on 13-7-72. On 21-5-1976, 
the Review Committee made a recommend- 
ation that the Government servant should 
be compulsorily retired from service 
as he had cnet: 25 years of qualify- 
ing service. 


Не1а:- Though Rule 56(d) of the Funda- 
mental Rules as in force at the material 
time and which came into force on 
30-11-72 enabled the State Government 
that if it was in public interest a 
Government servant should be compul- 
sorily retired after he had attained 
the age of fifty; years or after he had 
completed twenty |five years of quali- 
fying service, the rule having саше 
into force on 30.11.72, the petitioner's 
case could not have been considered 
on the footing that he had completed 
25 years of qualifying service because 
he had completed the said period of 
service long before the rule came into 
force. The only footing on which his 
case for compulsory retirement could 
have been considered, was under the 
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earlier part of Rule 56(d), which refers 
to attaining the age of 50 years. This 
the Review Committee has not done. 
Consequently the order of the State 
Government made on the basis of the 
Committee's recommendation is liable 
to be quashed. [Paras.6 and 7] 


Case referred to:- 


P.A.Manickam v. Government of Tamil 
Nadus (1984) Writ LR. 1 ° 


Petition under Article 226 of the 
Constitution of India, praying that 
in the circumstances stated therein, 
and in the affidavit filed therewith 
the High Court will be. pleased to issue 
a writ of certiorari calling for the 
records of the first respondent relating 
to his order dated 24-7-76 and made 
in G.0.Ms.No.1523 and quash the same. 


M.Kalyanasundaram, tor Petitioner. 


N.R.Chandran, Additional Government 
Pleader, on behalf of Respondents, 


The Order of the Court was made by 


Chandurkar, C.J.:- The petitioner who 
had joined Government Service as a Lower 
Division Clerk on 14-7-1947 was in 1975 
a Deputy Collector, His date of birth 
admittedly is 14-12-1925, so that be 
completed 50 years of age on 13-12-75 
and 25 years of Government service on 
13-7-1972. 


2. Тһе petitioner was served with 
an order of compulsory retirement under 
Rule ,56(d) -òf the Fundamental Rules 
on 24-7-1976. Thé order merely says 
that under Fundamental Rule 56(d), the 
petitioner was retired from service 
from the date of issue of the order 
and a cheque representing three months' 
pay and allowances admissible on the 
date of retirement was enclosed. 


3. This order was challenged by the 
petitioner under Article 226 of the 
Constitution of India. Among many of 
the grounds raised one ground is that 
the order in effect is penal in nature 


because some charges were framed against 


him on 25-3-1975. This writ petition 
is now before us because apparently 
the matter seems to be concluded by 
the Full Bench decision of this Court 
in Manickam, Р.А, v. Government of 
Tamil Nadu, (1984) Writ.L.R. page 1. 


4. The Case of the State Government 
in the return is that the petitioner's 
case was considered by the Review 
Committee originally on 18-9-1975 i.e. 
about three months prior to his comple- 
tion of 50 years and the Review Commit- 
tee then decided to reconsider the 
matter later, depending upon the course 
which the disciplinary proceedings would 
take. According to the State Government, 
the petitioner's case was reconsidered 
by the Review Committee again, and on 
21-5-1976, the Review Committee recom- 
mended the petitioner's name for compul- 
sory retirement. In the return, the 
State Government gave the nature of 
the charges against the petitioner which 
showed that according to the State 
Government, he had awarded unduly high 
compensation іп respect of lands 
acquired under the Land Acquisition 
Act. The stand taken by the State 
Government was that, this was however, 
a pure and simple compulsory retirement 
made under Fundamental Rule  56(d), 
because it was not in public interest 
to continue the petitioner in employ- 
ment., 


Se When the matter was argued before 
us, we tried to ascertain from the 
learned Government Pleader as to why 
the Review Committee did not take any 
final decision in the matter of compul- 
sory retirement of the petitioner when 
his case was considered first. The 
learned Government Pleader has fairly 
produced before us the recommendations 
of the’ Review Committee made on both 
the occasions. On the first occasion, 
the Review Committee took the view that 
in the case of the petitioner a further 
review would be necessary after the 
disciplinary proceedings initiated 
against him are finalised/or after six 
months, When the matter was considered 
by the Review Committee again, they 
made a recommendation on 21-5-1976 that 
the petitioner should be compulsorily: 
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retired from service, But the recommend- 
‘ations of the Review Committee, however, 
Show that the case of the petitioner 
was considered on the footing that 'he 
had completed 25 years of qualifying 
service on 31-8-1975 for continuance 
in service,' 


6. According to Mr.Kalyanasundaram 
who appears for the petitioner, the 
petitioner's case is covered by the 
decision of the Full Bench in Manickam's 
Case, (1984) Writ.L.R. page 1 because 
the order of compulsory retirement of 
Che petitioner which was made оп 
24-7-1976 is not based on any fresh 
material between 18-9-1975 which is 
the date on which the Review Committee 
considered the petitioner's case for 
the first time and 24-7-1976 when the 
order of compulsory retirement was made. 
It is not necessary for us to go into 
this question which is raised by the 
learned counsel for the petitioner, 
because on a perusal of the relevant 
records which have been ‘fairly produced 
on behalf of the Government, it appears 
to us that the order of compulsoty 
retirement is vitiated by a complete 
want of application of the mind to the 
material legal position, which the 
Review Committee was bound to consider. 
Undoubtedly, Rule 56(d) as in force 
at the material time and which came 
into force on 30-11-1972 enabled the 
State Government that if it was in 
public interest, a Government servant 
could be compulsorily retired' after 
he has attained the age of fifty years 
or after he has completed twenty-five 
years of qualyfying service.' The rule 
having come into force on 30-11-1972, 
the petitioner's case could not have 
been considered on the footing that 
he had completed 25 years of qualifying 
service because he had completed the 
said period of service long before the 
rule come into force.“ Even otherwise, 
the recommendation shows that there 
was a mechanical consideration of the 
case of the petitioner, because Rule 
56(d) does not contemplate anything 
like qualifying service with reference 
to the date 31-8-1975, which has been 
recited in the recommendation of the 
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Review Committee, while referring to 
the fact that the petitioner had comple- 
ted 25 years of qualifying service. 
This shows that the Review Committee 
had. completely misread the provision 
in Rule 56(d). The petitioner having 
completed 25 years of qualifying service 
on 13-7-1972, the only footing on which 
his case for compulsoty retirement could 
have been considered, was the earlier 
part of Rule 56(d), which refers to 
attaining the age of 50 years. This 
the review Committee has not done. As 
a, matter of fact, the recommendations 
even on the face of them do not show 
that the question as to whether the 
petitioner was entitled to be retained 
in service after attaining the age of 
fifty years was ever considered by the 
Second Review Committee. 


7. The learned Government Pleader 
wanted to contend that even though the 
words '50 years of age' have been struck 
off in the recommendation, the recommen- 
dation of the Review Committee must 
be so read as to indicate that the 
question of retention of the petitioner 
in Government Service was, considered 
on the basis of his age, not on the 
of his service in Government 
employment. This it is impermissible 
to do, because the recommendations have 
been signed by four members of che 
Committee, we must read the recommend- 
ations as they have been made ^о the 
State Government. On the short ground 
that the Review Committee has not. 
applied its mind to the relevant 
requirement of Fundamental Rule 56(d), 
the recommendation of the. Review Commit- 
tee and consequently the order af the 
State Government made on the basis of 
that recommendation are liable to be 
quashed. Accordingly, we quash the order 
of | compulsory retirement dated 
24-7-1976, Тһе petitioner will be 
entitled to be treated as being in 
employment from 25-7-1976 till the’ date 
of his normal Stperannuation under the 
relevant Fundamental Rule. The peti- 
tioner will consequently be entitled 
to all the incidental benefits as if 
that he was in employment till the date 
of his superannuation. The petitioner 


I] : À Thilakam v. Radhika 


will be entitled to the costs of this 


petition. Counsel's fee is computed 

at Rs.400/-. 

R.S. ---- Ordered 
accordingly. 


IN THE HIGH COURT OF HUDICATURE AT 
MADRAS. 


Present:- P.R.Gokulakrishnan and Mahes- 
warans JJ. 


*0,S.A.No.175 of. 1984 and Memorandum 


of Cross Objections. 14th March, 1985. 
M.Thilakam and another Appellants* 
Ve 
M.R.Radhika and another ГЕТИРЕР 8 
and 
M.R.Radhika Appellant 
Ve 
Sha Javanmal карага and others 

. Respondents. 


(A) Hindu Minority and  Guardianship 
Act (XXXII of 1956), section 11 - De 
facto guardian - Mother a de facto 


guardian while father is alive - Ban 
to alienate property of the minors 
extends to the mother and to all the 
properties of a minor without exception. 


It is the father who is the natural 
guardian of his minor children and the 
mother will become the natural guardian 
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only after the death of the father. 
While the father is alive he alone is 
the natural guardian of the children, 
The mother could be termed only as a 
de facto guardian if ‘it is established 
that the minor children are living with 
the mother. Even there, the mother has 
no competence to deal with the immove- 
able properties of the minors. Section 
11 of the Act abrogates the power of 
the de facto guardian to deal with any 
property of a minor, whether it is an 
undivided interest in joint family 
property or not. [Para.14] 


. (B) Transfer of Property Act (IV of 


1882), section 53-A - Doctrine of part- 
performance - Available only to those 
who are put in possession by virtue 
of a legal document. 


The permission of the Court to sell 
the minor's property' is a condition 
precedent for executing a sale deed 
as per the sale agreement. Since it 
has to depend upon a permission, where 


"such a permission has not been obtained, 


there is no question of specifically 
enforcing the sale agreement. Inasmuch 
as there is no valid agreement there 
is no question of the appellants being 
in possession of the suit property 
lawfully. If their possession is not 
lawful, the doctrine of part performance 
cannot be invoked. [Para.15]. 


(C) Hindu Minority and Guardianship 
Act (XXXII of 1956), section 8(1) - 
Contract for the benefit of a minor 


entered into by a guardian - Voidable 
at the instance of the minor - Minor 
avoiding contract - When avoidance 


becomes operating `- Becomes void from 
the inception on such avoidance. 


When a minor avoided a lease executed 
by his mother, the lease become void 
from the inception. [Para.14] 


Cases referred to:- 

Narasa Reddy v.  Income-tax Officers 
Nellore, (1960)2 An.W.R.20= 39 I.T.R. 
629= A.I.R.1960 Апаһ. Pra.614; Соттг. 
of I.T.» Ahmedabad у.  B.J.Vaidya; 
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A.I.R.1959-Bom.298; Srikakulam Subrahma- 
пуат v. Kurra Subba Rao» L.R.75 I.À.115- 
(1948)2 M.L.J.22- I.L.R. (1949) Mad.14i= 
61 1.0.441= A.I.R.1948 P.C.95; Minor 
Ramalingam Reddy ,v. Babanambal Ammal, 
(1950)2 M,L.J.597- A.I.R.1951 Mad.431; 
Vadakattu Suryaprakasam v. Ake Ganga- 
raju, (1955) An.W,R.818- A.I.R.1956 
Andh.Pra.33; Popat  Mamdeo Sodanvor v. 
Јави Pandu Govekar» A.I.R.1969  Bom.140; 
Linga Reddy v. Ramchandrappa, A.I.R.1971 
Mys.194; E.Venkatakrishna Reddy v. Minor 
.Amarababu, (1971)2 M.L.J,4665; K.R.S.Cha- 
ndhee Widya Vati Madden v.  Dr.C.L. 
Katial, (1964)2 S.C.J.824= (1964)2 S.C. 
R.495= A.1.R.1964= $.C.978; Nathulal 
v. Phoolchand, (1971)2 S,C.J.51- (1970)2 
S.C.R.854= A,I.R.1970 S.C.5463 Manik 
Chand v, Ramachandra, (1980)4  $,C.C.22- 
(1980)2 S.C.R.1104= A.I.R.1981 S.C.519; 
Biswanath Charit у. Damodar Patras 
A.I.R,1982 Cal.199; Ranganatha Gounder 
v. Kuppuswami Naidu, (1976)2  M.L.J.128; 


Ángammal v. Balasubramanian, (1980)1 
M.L.J.242; Darbara Singh v. Karminder 
Singh, A.I.R.1979 P, & H.215; G.Annama- 


lai Pillai v. The Dist, Revenue Officer;. 


(1984) T.N.L.J.4033 Gobardhan | Lal у. 
Sheo Narayan Sahu, À.I.R.1929 Pat.2023 
Narain v. Aukhoys I L.R. (1886)12 Cal. 
152. .- 


Appeal under Clause 15 ot the Letters 


Patent and under Order 36, rule 1 of 
0.8, Rules against the order of 
Mr.Justice S.A.Kader dated . 14-3-1984 


and made-in C.S.No.44 of 1981. 


The Judgment of the Court was delivered 
by 


Gokulakrishnan, J.:- Defendants 2 and 
3 are the appellants and the plaintiff 
is the Cross Objéctor. The suit is for 
` а declaration that the plaint schedule 
mentioned house bearing, Door No.28, 
Venkararaman Street, Srinivasa Avenue, 
Madras-28, belongs to the plaintiff 
absolutely and for directing defendants 
2 and 3 to deliver vacant possession 
of the said house to the plaintiff. 
The plaintiff further prays for direct- 
ing defendants 2 and 3 to pay to the 


plaintiff a sum of Rs.3,600/- being 
the arrears of rént from June, 1980 
to December, 1980 and Rs.2,000/- per 
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-the age of 14, 


month thereafter for use and occupation 
till they deliver vacant Воѕѕеѕѕіоп 
to the plaintiff. 


2. It is the case of the plaintiff 
that the second defendant is the wife 
of the third defendant and that defend- 
ants 2 and 3 are residing in the suit 
house on the strength of the lease deed 
entered into by the second defendant 
with the mother of the plaintiff. When 
the plaintiff was a minor, the suit 
property was purchased by means of a 
sale deed dated 6-4-1963, Defendants 
2 and 3 were inducted as tenants in 
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the suit property by the mother of the. | 


While the 
the second defendant 
entered into an agreement of lease with 
one W.J.Fernando on 14-5-1976. The said 
lease agreement states that W.J.Fernando 
is representing the plaintiff as lessor, 
It is the further case of the plaintiff 
that in that lease agreement it has 
been falsely. mentioned that the 
plaintiff is the wife of the said 
Fernando. In and by the lease agreement 
dated 14-5-1976, the ground floor 
portion of the building was leased out 
to the second defendant. Subsequently, 
the defendant entered into a lease deed 
with the mother of the plaintiff for 
eleven months under which the second 
defendant has taken on lease the entire 
premises on a monthly rent of Rs.600/-. 
The plaintiff averred in the plaint 
that she-is not bound by the two agree- 
ments referred to above, that defendants 
2 and 3 are not entitled to continue 
as tenants and that the provisions of 
the: Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960 do not “apply 
to the premises in question. Surprising- 
ly, the third defendant sent a letter 
dated 6-9-1980 to the plaintiff stating 
that defendants 2 and 3 would not pay 
any rent to the plaintiff since the 
first defendant had purchased the suit 
property. It is further averred in the 
plaint that the plaintiff is not a party 
to any of the transactions of the first 
defendant with reference to the house. 
The plaintiff questioned the purchaser. 
The purchase was also questioned by the 
second defendant by an application under 
Order 21, rule 58, Civil Procedure Code, 


plaintiff. 


plaintiff was at ' 


— 
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wherein the second defendant has alleged | 
that the property belongs to the plain- 
tiff and that her mother M.R.Geetha 
and her late father M.R.Radha have no 
interest in the suit property. It is 
stated in the plaint that the plaintiff 
‘is not bound by the decree obtained 
by the ‘first defendant and the. sale 
‘effected through execution proceedings 
in.favour of the defendants will not 
bind the plaintiff in the suit. It is 
further averred іп the plaint that the 
second defendant has entered into an 
agreement dated  15-5-1976 with the 
mother of the plaintiff for the purchase 
of the suit property and that such an 
agreement of sale will not in any way 
‚ bind the plaintiff. On 11-12-1980, the 
. plaintiff issued а notice to 
defendants mentioning the abovesaid 
facts 'and calling ' upon the second 
defendant to deliver vacant possession 
of the suit premises. To this notice, 
` the defendants have not sent any reply. 
According to the plaintiff, she was 
a ‘spinster, that she never married 
Fernando, that the alleged -agreement 
entered into by the second defendant 
with the said Fernando is not binding 
on her, that the mother of the plaintiff 
had no right to enter into an agreement 
of sale on 15-5-1976 as well as the 
lease agreement in December, 1976 and 
that the plaintiff is entitled to ignore 
these two agreements. The plaintiff 
` has also averred in the plaint that 


the. sale in favour of the first defen- . 


dant is not at all binding upon her 
and аз such, the declaration prayed 
for and the possession asked for must 
"be granted by the court. With the above- 
said ‘allegations, the, plaintiff has 
come forward with the present suit. 

3. ‘Inasmuch as the dispute between 
the first .defendant and the- plaintiff 
has been settled as on date, it is 
unnecessary to refer to the written 
statement filed by the first defendant. 


4. Defendants 2 and 3 have filed a 
common written statement inter 
contending that the third defendant 
is not a necessary party, that the 
plaintiff has to strictly -prove her 
parentage and her date of birth, that 


M.L.J.52 ` 


'is not the 


the 


' to . Rs.5,802-70 


“plaintiff and that she is 


alia - 


M.R.Geetha the.mother of the plaintiff, 
legally wedded wife of 
M,R.Radha, that -the plaintiff get 
married to her maternal uncle Navarthna 
Fernando’ on 12-9-1975 in .Ceylon and 
that the same is clear from the deed 
of .agreement for sale executed оп 
15-5-1976 in favour of. the second 
defendant ‘herein. It is further alleged 
by defendants 2 and 3 that in pursuance 
of: the sale agreement executed on 
15-5-1976 in favour of the · second 
defendant herein, the second defendant 
was given possession of the · suit 
property in the month of May, 1976 after 
the vendors had vacated the suit 
property, that such possession was 
handed over in pursuance of the agree- 
ment of sale, that the second defendant 
has made improvements. to the value of 
Rs.12,000/- to the suit property, that 
while handing over possession of the 
entire suit property the plaintiff's 
husband Navarathna Fernando and her 
mother received a sum of Rs.8,200/-, 
that the second defendant has paid the 
property tax and water tax amounting 
and that all these 
amounts have to be taken into consider- 
ation in favour of the second defendant. 


: Defendants 2 and. 3 categorically “denied 


that the monthly rent is: Rs.600/-. 
According to them, the second defendant 


: was paying Rs.300/- per month as per 


the arrangement entered into for such 
payment till the completion of the sale 
and not Rs.600/-. It is reiterated by 
defendants 2 and 3 that the lease agree- 
ment dated 14-5-1976 was superseded 
by the agreement of sale dated 15-5-1976 


.and that no rents were paid by defend- 


ants 2 and 3 as if they were tenants. 
According to ‘them, the agreement of 
sale dated 15-5-1976 is binding on the 
bound to 
execute the sale deed in favour of the 
second defendant in respect of the suit 
property on obtaining the income-tax 
clearance certificate for the suit 
property. The second defendant is always 
ready and willing to pay the balance 
of consideration of Rs.72,000/- and 
that she is ready to purchase the suit 
property as she has already paid ah 
advance of Rs.3,000/-. out of the sale 
consideration: of Rs.75,000/- and that 
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she is always ready to; pay the balance 
of the.sale consideration and to obtain 
the sale. deed executed by the plaintiff 
in favour of the second defendant. The 
second defendant has also given the 
details for the payment. of Rs.5,802-60 
towards various tax dues payable by 
the plaintiff. Defendants 2 and 3, after 
alleging that. the’ agreement · of sale 
‘executed by the, plaintiff's husband 
.and her mother should. be specifically 
ehforced, contended that they . are 
demanding ` ‘the same as a counter~claim 
in the suit filed -by the plaintiff. 

The counter.’ claim was valued at 
Rs.75,000/- and a court fee of .Rs. 
3,800/-..was paid for the same. In the 


'. counter ‘claim mentioned іп the written 


statement itself, the second defendant 
prayed for specific.performance of the 


agreement of: sale dated 15-5- 1976 in. 


.respect of the suit property and wanted 
a direction ‘to the- plaintiff from the 
court to -execute a deed of sale іп 
favour’ of the second defendant іп 
respect of .the, 
default requested the Court itself to 
execute the sale ‘deed in favour of the 
second defendant. For all these reasons, 
defendants 2 and ‚3 contended, that the 
plaintiff is not entitled to a decree 
for delivery of the vacant possession 
‘of. the suit property nor the arrears 
‘of rent and mesne profits and that the 
suit 
the counter claim made 
2'and 3. 

pleadings, the learned 


5. Оп these 


single Judge of ‘the Court framed the 


following. -issues:+ 


1. Whether khe agreement for sale dated 
. 15-5-1976 . in favour of the second 
^efendant is true, vaild dnd binding 
on the plaintiff? 


2. Whether the, second defendant has 
been -ready and willing to pergo her 
part of .the contract? 


3. Whether ` thè ‘second: defendant is 
entitled .to specific ` performance of 
Lhe above apréement for ‘sale? . 

T Whether is entitled 


the. plaintiff 
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suit property and in^ 


|for- 


has to be dismissed by decreeing. 
‘by’ defendants © 


‘ghavel, 
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to vacant possession?: 


5. Whether the third defendant is a 
necessary party to this action? 


` parties: 


6. To what relief are the 
entitled? b. * ERR 
7. After elaborately discussing the 


evidence.on record, the learned Judge. 
found that the suit property belonged 
to the plaintiff absolutely, that defen- . 
dants 2, and 3 should deliver vacant - 
possession of tle same to the plaintiff, 
that the second’ defendant has-to pay 
a sum of Rs.3,600/- to the plaintiff. 
towards the arrears of'rent from July, 
1980 .to December, 1980 at Rs.600/- per 
month, ‘that defendants 2 and 3 should 
pay damages for use and, occupation at 
Rs.1,000/- per mensem from 1-1-1981 


“till delivery of possession and that 


the plaintiff has to pay defendants 


- 2 апа 3 a-sum of Rs.20,802-80 as compen- 


sation as a. condition precedent -to 
taking delivery of possession. In the 
result, the learned Judge decreed the 
suit filed by the plaintiff but dismis- 
sed the counter of the second defendant 
specific performance. -Aggrieved ` 
by the judgment and decree of the 
learned’ Judge of this court, defendants 
2: and 3 have preferred the above ‘appeal 
while the plaintiff has preferred the 
cross objections questioning the finding 
of the. learned Judge directing the 
plaintiff te pay defendants 2 and 3 
a sum of .Rs.20,802-80 as ‘compensation 
as a. condition precedent for taking 
delivery, of possession. И І 
8. Mr.A.Shanmughavel, learned counsel 
appearing for the appellants submitted 
that the sale agreement Exhibit D-21 
is valid and binding on the plaintiff, 
that there was a demand for payment 
of income-tax arrears as exhibited by 
Exhibits D-4 to D-20 against the plain- 
tiff and that the, agreement to sell 
effected is for legal necessity and 
as. such, ‘binding upon the plaintiff. 
It' is then submitted by: Mr.A.Shanmu- 
"that as. part performance of: 
Exhibit D-21, the appellants were put 
into. possession of. the suit property . 
and that tliere is no time limit fixed 


1 


: for enforcing Exhibit D-21 agreement. 


y 


- Rs4600/- 


It is further contended by the learned 
counsel for the appellants that the 
appellants, who were put into possession 
of the suit property in pursuance of 
Exhibit D-21, had spent large amounts 
in improving: the suit property, 
in paying the water tax and property 
tax and other connected charges. Hence, 


it is submitted ‘by Mr.A.Shanmughavel, 


that the appellants’ possession has 
to be. protected under section 53-A° of 


“the Transfer of Property Act. He then 


contended that even apart from: the 
nature of possession, which entitles 
the appellants to purchase the property 
by virtue of Exhibit D-21, the .posses- 
sion of the appellants cannot be distur- 
bed in a Civil Court since the rent 
payable .is only- Rs.300/- and пої 
as claimed. It. is further 
submitted by Mr.A.Shanmughavel , that 
the agreement - Exhibit. D-21 is only 
voidablé and not void, that the natural 
guardian of the plaintiff is her mother 


^M.R,Geetha since the plaintiff: is the 


, 8 natural guardian 


illegitimate child of M.R.Radha, that 
Exhibit D-21 has been validly .executed 


by M.R.Geetha representing the plaintiff 
‘and that the agreement was effected 


in order to discharge the income-tax 
arrears. As regards the counter-claim 
‘for specific performance of the 
agreement Exhibit  D-21,  Mr.A.Shanmu- 
ghavel submitted that the same is within 
time since it has. been filed within 
three years from the date of repudiation 
by the plaintiff under · Exhibit .Р-5 
notice. 
‘claim: for damages decreed in favour 
of. the’ plaintiff is without ' any 
evidences І 


9. Mr. A.L. $ойауа]1, learned counsel 
for the plaintiff submitted that the 
suit property belongs to the plaintiff, 
that she has repudicated Exhibit D-21 
agreement by issue, of Exhibit 'P-5 
notice, that the person who represented 
the plaintiff in Exhibit D-21, is not 
and that under 
section 11 of the Hindu Minority and 
Guardianship Act, thede facto guardian 
cannot dispose of or deal with the 
property.. He further submitted that 


there is a clear finding by the learned 


Thilakam v. Radhika 
(Gokulakrishnan, J.) 


. yajulu 


and : 


'the appellants continue 


"for 


Finally, he submitted that the. 
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Judge that there is no proof of marriage 
between -Fernando and the plaintiff and 
that finding cannot be assailed in this 
appellate court. In any event, Mr.Soma- 
states that · Exhibit D-21 the 
agreement is a void document since the 
plaintiff is not represented either 
by natural or legal guardian, In respect 
of the argument of Mr.A.Shanmughavel 
with regard to section 53-А of the 
Transfer of Property Act, Mr. Somaya julu 
submitted that there is no valid agree- 
ment to sell the suit property, that 
Exhibits D-2 to D-6 will spell out that 
‘in the suit 
property only as tenants and that 
Exhibit A-21 does not spell out that 


the appellants are put into possession 


of -the suit property. Hence, according 
to Mr.Somayajuiu, the appellants cannot 
invoke Section 53-A of the Transfer 
of Property Act. As regards the neces- 
sity to sell the suit property he 
submitted, that ‘the assessment order 
issued under Exhibit D-14 relates only 
to M.R.Geetha іп her individual 
capacity, that the -suit property under 
Exhibit P-2 was -purchased only” for 
Rs.35,000/- and that the assessment 
is for Rs.75,000/-. 


Mr,Somaya julu, learned counsel 
the plaintiff contended that 
Fernando is an inter-meddler, that the 
marriage of the plaintiff with Fernando 
has not been proved and that Fernando 
cannot represent the plaintiff in view 
of section 11 of the Hindu Minority 
and Guardianship Act. According to the 
learned counsel, Exhibit D-21 is an 
inchoate and incomplete agreement, that 


10. 


‘it. will not give the intending purchaser 


any right for specific performance, 
that it is a contingenet agreement and 
that the contingency being, the permis- 


. sion of the Court should be -obtained 


for selling the minor's property. In 
any event, the learned counsel submits 
that the counter-claim is barred by 
limitation in view of Article 54 of 
the Limitation Act. In respect, of the 
improvements made by the appellants, 
for which 'a decree has been granted, 

the learned counsel' for the plaintiff 
contends, that the appellants are not 
entitled for such improvements made, 
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The learned counsel further submits 
that the rent for the suit property 
is Rs.600/- per month and as such, the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 would not apply to 
this case. In respect of the memorandum 
` of cross-objections filed by the plain- 
tiff, the learned counsel, for the plain- 
tiff submitted that the damages awarded 
at the rate of Rs.1,000/- 
by the learned Judge is palpably low 
and that the learned Judge ought to 
-have fixed it at Rs.2,000/- per month. 
In’ the memorandum of cross-objections, 
the plaintiff questions the cóst awarded 
for the. additions made by the appel- 
lants. 


the -points 
in the 


41, On, these contentions, 
that arise for determination 


appeal and the memorandum of cross- - 


- objections are:- 


1. Whether. the agreement Exhibit D-21 


is binding upon the -first respondent /. 


plaintiff? 


2. Whether, the first appellant/second, 


defendant is entitled to specifically 
enforce the agreement Exhibit р-21? 


3. Whether the first appellant/second 
defendant is entitled to get the benefit 
-under section. 53-A of Transfer of 
Property Act? 


4. Whether the suit property is attra-. 


cted by the provisions of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act? 


5. Is the counter-claim filed by the 
first  appellant/seécond defendant for 

specific performance barred by limi- 
tation? 


‚б. Whether the first respondent/plain- 
tiff is entitled to enhanced compen- 
sation for use and occupation? , 


7. Whether the appellants/defendants 
2 and.3 are entitled to enhanced compen- 

. sation for improvements made and 
expenses incurred. 


12, Point М№Моѕ.1 to 3:- Exhibit D-21 


by the ‘plaintiff 


per month 


[1985 . 


is the agreement of sale on the strength 
of which the counter-claim for specific 
performance has been made by the second 
defendant, Exhibit D-21 was executed 
represented by her 


husband Navarthna Fernando аз her 
guardian and M.R.Geetha, wife of 
M.R.Radha. This is in favour of the 


second defendant, Exhibit D-21 is dated 
15-5-1976 and is in respect of the suit 
property. The suit property was purcha- . 
sed as early ‘as 6-4-1963 from опе 
S.Jayaraman and the same is in favour 
of the .plaintiff describing her as 
Radhika aged about one year, daughter 
of M.R.Geetha Fernando. In tbat sale 
deed, Geetha Fernando has acted as the 
guardian of the plaintiff. The property 
was purchaséd for a sum of Rs,35,000/-. 
In Exhibit D-21 it has been specifically 
averred that the plaintiff married 
Navarathna Fernando оп 12-9-1975 and 
from that date onwards, the said Nava- 
rathna Fernando has become the guardian 
of the plaintiff. The necessity - for 
executing Exhibit D-21 was stated to 
be that the suit property was attached 
for payment of income-tax amounting 
to Rs.50,686-50. It. is further stated 
in Exhibit D-21 that the first vendor’ 
therein is a.minor and that the vendors 
will take steps to move the proper court 


‘and’ obtain sanction for the sale. It 
‘is then averred in Exhibit D-21 that 


out of the sale price, the purchaser 
will pay the income-tax dues so far 


“as the property is concerned and other. : 


binding debts. 
Exhibit D-21, 


Thus, it is clear from 
that the plaintiff was 
represented by  Navarathna ` Fernando, 
describing himself ‘as the husband of 
the plaintiff and obtaining the safiction 
of the proper court for selling the. 
minor's property was made as a condition 
precedent in Exhibit D-21. The necessity 


| for selling the suit property is stated 


to be the attachment of the same for 
the income-tax arrears. 


13. In Exhibit D-14, 
order relating to  M.R.Geetha, the 
Income-tax authorities estimated her 
total income at: Rs.75,000/-. The order 
states that in respect of the purchase 
of the house property bearing Door No.28 
Venkatraman street, Srinivasa Avenue, 


‘the assessment 


"TU MET 


Madras-28, the income for 
the said house was taken to be that 
of .M.R.Geetha and she was assessed for 
the assessment year 1964-65. This 
assessment ‘order makes - it. уёгу clear 
that the assessment is for. the Income 
of M.R.Geetha and not that of the plain- 


tiff. As per Exhibit D-10, the Income-. 
suit - 


tax - authorities attached the 
property for the’ arrears ‘of tax payable 
' by M.R.Geetha. Even from Exhibit D-10 
it is clear that the tax is due only 
by M.R;Geetha. and not by the plaintiff. 
. No doubt, the suit.property. was attached 
by the'Income-tax Department, Mr;Shanmu- 
ghavel, 
lants, - strenuously contended that it 
4^ is the plaintiff who has to pay the 
income-tax for  which- the- 
was effected and as such, there. was 
necessity for ‘Exhibit р-21 agreement, 
In the connection, he points to sections 
161 ‘and 166 of. the Income-tax Act. 
Section 160 of. the 'Income-tax Act 
` defines as to who is the representative 
assessee. Section 161 of the Act states 


that in cases of assessment as a repre- : 


sentative assessee, it shall be assessed 

in his own name. Section 166 of the 

Act deals with direct assessment and 

recovery upon’a person on whose behalf 
. or for whose benefit the income therein 

referred to is receivable, This section 
says that there is’ no bar for such 
direct assessment and recovery. Reading 
these three sections, it is clear that 
the ` income alleged must be referable 
to the income of the minor. In this 
light, ме can consider the decisions 
cited by the learned counsel for the 
appellants. 

14. In Narasa Reddy ` у.  Income-tax 
Officer, Nellore, (1960)2 
39 .I.T,R.629= A.I.R.1960 Andhra Pradesh 
614, a- Bench of Andhra ‘Pradesh High 


Court had occasion to consider аѕ to. 
sections 40 and 16(3)(a) (ii). 


whether 
of the Income-tax Act can co-exist, 
In that decision, the Bench after hold- 
ing that it' can co-exist and there 
is no discrimination as such offending 
Article 14 of the Constitution, ` found 
that where the inċome. is received by 
the guardian on behalf of the benefi- 
ciary, . the guardian. is made liable. 


н Е e 


Thilakam v. Radhika 
(Gokulakrishnan, J.) 


purchasing 


. Bombay 298, 


learned: counsel for the appel-: 


attachment - 


_the tax due by M.R.Geetha, 


. not: 


An.W.R.20= . 
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This decision, in our view, has nothing 
to do vith the case on hand. 


In Commissioner of ` Income-tax; 
B.J. Vaidya,  A.I.R. 1959 
a Bench of the Bombay High 
Court held that section 41 of the 
Income-tax Act is mandatory in its 
language and that the basic idea undér- 
lying section 41 is that the liability 
of the trustees. should be co-extensive 
with that of the beneficiaries and in 
‘no sense a wider or a larger liability. 
Even this decision, according to our 
view, has no application to the facts 
of the present case. The mere attachment 
of the proeprty belonging to the plain- 
tiff without any relation to the tax 
liability of the plaintiff cannot, in 
our opinion, create a legal necessity 
for selling the plaintiff's property. 
If there is any wrong attachment for 
the mere 
facts .that M.R.Geetha is the guardian 
of the plaintiff, cannot іп any way, 
‘affect the right of the plaintiff in 
the suit property and an illegal attach- 
ment cannot take away the right of the 
plaintiff in the suit property. As we 
have seen from the assessment order 
narrated above, the liability is that 
of M.R.Geetha' and she has been indivi- 
dually assessed for -her income of. 
Rs.75,000/-. The assessment order do 
spell out .that M.R.Geetha was 
assessed. in respect of the income 
derived by the. plaintiff. If that be 


is.. 
Ahmedabad v. 


‘so, it is futile to argue that there 
was legal necessity for selling the 
suit property, 

' 16. To fortify the contention that 
for legal necessity a guardian can 
alienate the property of a minor, 
Mr.A.Shanmughavel, learned counsel for 


the appellants further submitted that 
the agréement to .sell, i.e. Exhibit 
D-21, was іп effect executed by 
М.В, Geetha’ mother of the plaintiff, 
and as such, the document is only 
voidable and cannot be void. For all 
these propositions, the learned counsel 
cited the following decisions, SRIKAKU- 
LAM SUBRAHMANYAM v. KURRA SUBBA РАО, 
(1948)2 M.L.J.22- 75 I.A.115- I.L.R. 


: (1949) Май.141= 61 L.W.441- A.Í.R. 1948 
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Privy Council 95; MINOR RAMALINGAM REDDY 


ve BABANAMBAL AMMAL» (1950)2 M.L.J.597- 
А.1.8.1951 Madras 431; 
PRAKASAM v. AKE GANGARAJU, (1955) . An.W. 
R.818 A.I.R.1956° Andhra Pradesh 33, 
(Full Bench);-- POPAT NAMDEO | SODANVOR 
v. JAGU PANDU GOVEKAR, A.I.R.1969 Bombay 
140; LINGA REDDY у.  RAMACHANDERAPPA, 
A.I.R.1971 Mysore 194; E.VENKATAKRISHNA 

REDDY v. MINOR AMARABABU, (1971)2 M.L. 
J.466; MRS.CHANDNEE WIDHYA VATI MADDEN 
v. Dr. C.L.KATIAL, (1964)2 S.C.J.824= 
(1964)2 S.C.R.495= A.I.R.1964 S.C.978; 


NATHULAL'v. PHOOLCHAND, (1971)2  S.C.J. 
5l= (1970)2 S.C.R.854= . A.I.R.1970 
S.C.546; MANIK CHAND v.,  RAMACHANDRA, 


(1980)4 S.C.C.22= (1980)2 S.C.R.1104- 
À.I.R.1981-S.C.519 and BISWANATH СНАРІТ 
у. DAMODAR PATRA, A.I.R.1982 Calcutta 
199, We do not think it.is necessary 


to deal “with all these. decisions since. 


the learned counsel for the appellants 
must as the first proposition prove 
that Exhibit D=21 was executed by 
M.R.Geetha as guardian of the plaintiff 
and that it is for legal necessity. 
.In paragraphs supra we have stated that 
the attachment by the Income-tax Depart- 
ment cannot bind. the property of the 
. Plaintiff inasmuch as the said attach- 
ment is in respect of the tax due from 
M.R.Geetha individually. Exhibit P-2 
sale deed executed in favour ‘of the 
plaintiff as early as on 6-4-1963 is 
for a sum of.Rs.35,000/- but M.R.Geetha 
was assessed for a sum of .Rs.75,000/- 
as her income. These facts clearly 
establish that the income in the hands 
of M.R.Geetha was sought to be assessed 
‘and not ‘the income of the plaintiff. 
Exhibit D-21 clearly states that the 
plaintiff was represented by Navarathna 
‘Fernando as guardian. It is alleged 
that Navarathna Fernando is the husband 
of the plaintiff. The evidence on record 
clearly. establishes that’ the plaintiff 
is a Hindu. Exhibit P-l clearly esta- 
blishes that the plaintiff was born 
on 21-8-1962. The sale deed Exhibit 
P-2 is dated 6-4-1963. Thus, at the 
‘time of the -sale deed in favour of the 
plaintiff, she was one year old. The 
agreement to sell the suit property 
under, Exhibit D-21 is dated 15-5-1976. 
‘On that. date, the plaintiff was only 
14 ydus" old. In Exhibit D-21 Navarathna 
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Fernando is described as the husband 
of the plaintiff, .who was barely 14 
years old on that date. Section 6 of 
Hindu Minority and Guardianship 
Act, 1956, states that the. natural 
guardian of.a Hindu minor, in respect 
of the minor's person as well as in 
respect of the minor's property (exclu-' 
ding his or her undivided interest in 
joint family property), are: 


a) in the case of a boy or an unmarried 
girl - the father and after him, the 
mother, provided that the custody of 
a minor who has not completed the age 
of five years shall ordinarily be with 
the mother; ` 


b) in the case of an illegitimate boy 
or an illegitimate unmarried girl - 
the mother, and after her, the father. 


Section 11 of the very same Act reads 
as follows: : 


"After the commencement of this act, 
no person shall be entitled to dispose 
of, or deal with, the property of 
a Hindu minor merely on the ground 
of his or her being the de facto guar- 
dian of the minor." 


17. P.W.l in her evidence has categori- 


. cally denied the marriage between her 


and Navarathna Fernando. The appellants 
herein have failed to prove that the 


, plaintiff married Navarathna Fernando. 


From the facts of the case it is clear 
that the appellants were content to 
rely upon the averments in Exhibit D-21 
for the purpose of proving that the 
plaintiff married Navarathna Feraando. 
The learned Judge of this Court has 
also dealt with all these aspects of . 
the case including that of Exhibits 
D-2.and D-3, wherein the plaintiff has 
described herself as Miss.Radhika and 
came to the conclusion that the plain- 
tiff was not married to  Bavarathna 
Fernando and hence, he cannot validly 
represent the plaintiff in Exhibit D~21. 
We- are in complete agreement with thé 
reasoning of the learned Judge. Further 
M.R.Geetha, the mother of the plaintiff 
in Exhibit D-21 clearly accepts Nava- 
rathna Fernando as the guardian оЁ the 


1] 


-Tiritakam v. Radhika" te 
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(Gokulakrishnan, J.) 


plaintiff. On the basis of the finding 
of the learned Judge with which we 
agree, we can safely come to the conclu- 
sion that Navarathna Fernando cannot 
deal -with the suit. property in view 
of the clear prohibition under section 
11 of the Hindu Minority and Guardian- 
ship Act, 1956, The position is made 
clear in RANGABATHA GOUNDER v. KUPPU- 
SWAMI NAIDU, (1976)2 M.L.J.128 wherein 
` a learned Judge of this Court has held 
as follows:- ` 


"The provisions of the Hindu Minority 
and Guardianship Act provide that 
it is the father who is the natural 
guardian ‘of his minor children and 
the mother will become the natural 
guardian only after the death of the 
father. The Act -also provides that 


the natural guardian alone has got · 


the power ‘to deal with the immovable 
properties of the minors, and that 
‘too, with the permission of the Court. 
The further effect of this Act is 
that it has taken away the power of. 
the de facto guardian to 
the property of a Hindu minor, which 
power маз available to a de facto 
` guardian under the prior Hindu Law 
in certain stated circumstances. While 
the father is alive he alone is the 


natural guardian of the children and . 


the mother could be termed only as 
a de facto guardian if it is -esta- 


|jblished that the minor children are- 


living with the mother. Even then, 
|under.section 11 she has no competency 
to deal with the immovable properties 
lof the minors, and therefore, the 
alienation effected by the mother 
in ‘the instant case acting as the 
guardian of her minor children’ is 
totally void. Section 11 of the Act 
abrogates the power of the de facto 
guardian to deal with any property 
of a minor, whether it is an undivided 
interest in a joint family property 
or not. Unlike sections 6 and 9 which 
while referring to the  "'minor's 
property' expressly states "excluding 
his or her undivided interest in joint 
family property’ and the words ‘other 
than the undivided interest referred 
to in section 12' respectively section 
11 does not exclude any such undivided 


interest of a minor, іп the joint 
family property from its scope and 
therefore the incompetency of 
a de facto guardian to deal with a 
minor's property extends to all the 
properties or a minor without any 


exception," 
In yet another decision reported in 
Angammal v. Balasubramanian, (1980)1 


M.L.J.242, this position was succinctly 

‘dealt with by Ratnam, J. who has held 

as follows: 
"The alienation by a de facto guardian 
for legal necessity was held to be 
valid under the old Hindu Law. The 
position has been totally altered 
by the introduction of section 11 
of the Hindu Minority and Guardianship 
Act.. After 25th August, 1956, any 
alienation by ade facto guardian 
is void ab initio and such a guardian 
is incompetent to make the alienation 
bind the minor. The position of an 
alienee from such a de facto guardian 
has been held to be that of a 
trespasser." 


deal with : 


Further section 8 of the Hindu Minority 
and Guardianship Act clearly prohibits 
dealing with immovable property of a 
minor without the prior permission of 
the Court, In DARBARA SINGH v. KARMINDER 
SINGH, A.I,R.1979 Punjab and Haryana 
215, it was‘held as: follows:- 


"The provision іп sub-section (1) 
of section 8 of the Act makes it 
expressly clear in unqualified terms 
that the personal covenant of the 
guardian shall not be binding on the 
" minor. It means only this that, when 
looked from the standpoint that the 
aforesaid interdiction is added at 
'.the fag-end of section 8(1) by way 
of proviso to the clause that preceded 
.it, a guardian though well within 
his right to enter into a contract 
for the benefit of the minor, but 
the .said contract would not be 
enforceable against the minor even 
when it was entered for his benefit 
and would be voidable at his 
instance." 


In G.Annamalai Pillai v. The District 
. Revenue Officer, South Árcot, Cuddalore, 
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(1984) T.L.N.J.403 a Bench of this Court 


had occasion to consider as to when’ 


exactly the avoidance by the minor 
becomes operatives In that case, the 
Bench held that when the minor avoided 
the lease executed by his father, the 
fourth respondent, the lease becomes 
void from its inception and ‘no statutory 
right could, therefore, accrue is favour 
of ,the appellant therein. So far as 
the present case is concerned, the 
plaintiff by her lawyer notice Exhibit 
P-5 dated 11 -12-1980 has clearly stated 
that the agreement Exhibit D-21 is not 
binding on her. This.is a clear repudia- 
tion and as such, the agreement Exhibit 

:0-21,. even assuming for the sake of 
argument that the same has been executed 
by a natural guardian, is void from 
its inception. ' 


18. Mr.Somayajulu, learned counsel 
for the. plaintiff further contended 
that Exhibit D-21 depends upon getting 
a permission from the Court for selling 
the minor's property. Hence, it ís an 
inchoate and incomplete, agreement and 
as such, it will not give a right to 
the appellant to specifically enforce 
the same. In this connection, the 
‘learned counsel relied on the decision 
reported in Gobardhan Lal v. Sheo Nara- 
yan Sahu, A.I.R.1929 Patna 202 wherein 
a Division Bench' has usefully referred 
to the decision in Narain у. Aukhoy, 
(1886) I.L.R.12 Calcutta 152 wherein 
the Calcutta High Court has held as 
follows:- 


"A certificated guardian of certain 
minors entered into an agreement with 
the plaintiff to s@ll certain land 
belonging to them for а fixed price 


contingent. upon the leave of the 
Court, which was necessary, being 
obtained to the transaction, and a 


‘portion of the purchase money was 
paid by the plaintiff. The Court 
sanctioned the sale but at a higher 
price than that agreed on between 

.the plaintiff and the guardian, and 
the latter sold to the third party. 
The plaintiff,  thereupon sued 
minors by their guardian ав next 
friend and the third party for speci- 
fic performance of the agreement to 
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the ` 


sell to him at the price mentioned 
in the agreement. 

Held: that the contract was not one 
which could be specifically enforced, 
and that section 26, Specific Relief 
Act, did not apply. The contract as 
it stood was never a complete.contract 
at any time, as it was contingent 
upon the permission of the Court, 


and' the permission of the Court did . 


: not extend to the whole contract as 
agreed upon between the parties," 


Applying the above said principle to 
the case on hand, i . 
permission of the Court to sell the 
minor's property is а condition 
precedent for executing the sale deed 
as per the sale agreement Exhibit D-21. 
Since it has to depend upon a permission 
and since such a permission has not 
been obtained, there is no question 
of specifically enforcing the sale 
agreement -Exhibit D-21. In the above 


said background, we are afraid, we 
cannot appreciate the argument of 
Mr.A.Shanmughavei, learned counsel for 


the appellants, putting forth section 
53-А` of the. Transfer of Property Act. 
Inasmuch as there is no valid agreement 


as found by us in paragraphs supra,. 


there is no question of the appellants 
being in possession of the suit property 
lawfully. If their possession is not 
lawful, the doctrine of part. performance 
cannot be invoked. Section .53-A of the 


Transfer of Property Act. reads - as 
follows:- : ` : 
"Where any person contracts to 
transfer for consideration апу 


immovable property by writing signed 
by him ог on his behalf from which 
the terms necessary to constitute 
the transfer can be ascertained with 
‘reasonable certainty, . 

and the transferee has, in part-per- 
formance of the contract, 
possession of the property or any 
part thereof or the transferee, being 
already, in possession, continues in 
possession іп  part-performance оў 
the contract and.has done some act| 
in furtherance of the contract, 

and the transferee has performed or 
is willing .to perform his part of 
the contract, 


Yi 
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it is clear that the; 


taken 


M 


2. 
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then notwithstanding that the 
contract, though required to be 
registered, has not been registered, 
or, where there is an instrument of 
transfer, that the transfer had not 
been completed in the manner prescri- 
bed therefor by the law for the time 
being in force, the transferor or 
any person claiming under, him shall 
be debarred from enforcing against 
the transfereé and persons claiming 


under him any right in. respect of 


the. property of which the transferee 
has taken or’ continued in possession, 
other than a right expressly provided 
by the terms of the contract; 


Provided that nothing in this section 
shall affect the rights of a trans- 
feree for consideration who has по 
notice of the contract or 
part-performance thereof." 


The benefit of section 53-A of the 
Transfer of Property Act can be availed 
of only by those who- were put ' into 
possession by virtue of a legal 
document, Inasmuch as Exhibit D-21 is 
ab initio void even from its inception 
as found by us in paragraphs supra, 
the doctrine of part performance cannot 
be availed of by the appellants herein. 
Further, Exhibits D-4 to D-6, receipts 
given by M.R.Geetha to the second defen- 
dant, amply establish that the posses- 
Sion of the suit property: by the second 
defendant is not. in the capacity of 


| the owner thereof but only as a tenant, 


Hence, we find points 1 to 3 against 
the appellants. ` 


15, Point No.4 The suit filed by the 
plaintiff is for declaring the suit 
property as her absolute property and 
for directing the appellants to deliver 
vacant possession of the same. There 
is a prayer in the suit for directing 
the  appellants . to pay а sum of 
Rs.3,600/- being the arrears. of rent 
from June, 1980. to December, 1980 and 
Rs.2,000/- per month for use and occupa- 
tion till the appellants deliver vacant 
possession of the suit property to the 
plaintiff. There is a specific averment 


in the plaint. to the effect that the’ 


appellants entered into the deed of 


M.L.J.53 


of the: 


lease for eleven months with the mother 

of the plaintiff undertaking to pay © 
a monthly rent of Rs.600/- and that 
the plaintiff is not bound by that 
agreement. In the written statement 
filed by the appellants, they have 
stated that the rent for the building 
is only Rs.300/- and not Rs.600/- as 
alleged by the plaintiff. It has also 
been stated in the written statement 
that the second defendant was paying 
Rs.300/- per month as per the arrange- 
ment entered into for such payment till 
the completion: of the sale. This 
averment clearly makes out that the 
second defendant was paying rent even 
subsequent to Exhibit D-21, Exhibit 
P-5 is the notice issued by the plain- 
tiff to the defendants, In this notice 
it is stated that as per the lease deed, 
the monthly rent is Rs.600/-. The appel- 
lants .sent а reply in Exhibit D-1 
wherein they have specifically averred 
that the agreement of sale Exhibit D-21 
is binding upon the plaintiff, ` that 
in pursuance of the said agreement, 
the appellants were given possession 
of the suit property and that.the suit 
premises was handed over to the appel- 
lants not as tenats pure and simple 
but in pursuance of the agreement of 
sale dated  15-5-1976. Exhibit  D-1 
further states that since the plaintiff 
wanted to have income from the property, 
it was arranged that Rs.300/- should 
be adjusted towards the sum of 
Rs,8,200/- received from the appellants 
by Navarathna Fernando and M.R.Geetha 
every month. and another sum of Rs.300/- 
to be paid every month tili the sale 
transaction is completed. Thus, Exhibit 
D-1, spells out that the appellants 
have been put into possession by virtue 
of the agreement Exhibit D-21, that 
they were not tenants as such, and that, 
as an arrangement, а sum of Rs.600/- 
has to be paid to the plaintiff till 
the sale transaction is completed. In 
view of these averments in Exhibit D-1 
it is too much for the appellants to 
say that the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 alone will 
apply to the facts of the case. If they 
say that they are not the tenants, the 
remedy for the plaintiff to get posses- 
sion is only by way of a civil suit, If 
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the appellants say that they are paying 
Rs.600/- per month only as an arrange- 
ment and if that is to be construed 
as rent, definitely, 
be outside the purview of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960. In the light of these facts, 
we are not. able to appreciate the 
argument of the learned counsel for 
the appellants when he 
the rent is only Rs.300/- per month, 
that the appellants should be construed 
as tenants paying only Rs.300/- ‘per 
month, that .the Civil Court has по 
jurisdiction to entertain the suit and 
that the authorities constituted. under 
the Tamil Nadu Buildings (Lease - and 
Rent Control) Act, 1960 can have 
jurisdiction. Further, under Exhibit 
9-29, the mother of the plaintiff issued 
a notice dated 13-12-1977 to the appel- 
lants calling upon them to vacate the 
premises. In that notice, it has been 


Specifically  averred that the second . 


defendant entered) into an agreement 
of tenancy for a fixed period of eleven 
months on a monthly rent of Rs.600/- 
and that the agreement expired on 
30-11-1977 by efflux of time. To this 
notice, the appellants through their 
counsel issued a reply under Exhibit 
D-30, specifically alleging that ап 
agreement of sale had been entered into, 
that since the sale will be delayed 
owing to the fact that there will be 
delay in obtaining court permission, 
in order to give income from the suit 


property, an arrangement was made,. that. 


in and by the arrangement, a futher 
sum of Rs.300/- has to be paid towards 
sale consideration apart from the sum 
of' Rs.8,200/- 
another sum of Rs.300/- has to be paid 
every month till the sale consideration 
is completed. Thus, even from Exhibits 
'D-29 to D-30, it. has been amply esta- 
blished that the appellants were paying 
at the rate of Rs,600/- per month even 
as early as from the date of the agree- 
ment Exhibit D-21. These established 
facts cannot in any way be affected 
by Exhibits D-4 to D-6 since the payment 
of the additioal sum of Rs.300/- apart 
from the sum of Rs.300/-, mentioned 
in these documents can only be construed 
as rent. Mr.Somayajulu, learned counsel 


the building will. 


states that. 


already paid and that . 


-for the appellants, 
“is well within threee years as provided 
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for the plaintiff also points to the 

evidence of D.W.1, who is the third 
defendant, and : states that inasmuch 
as D.W.1 has stated that.he is willing 
to.pay a sum of Rs.75,000/- іп spite . 
of the fact that he has deposed that 
more than Rs.24,100/- has been paid 
already, shows that a sum of Rs.300/- 
were paid towards rent and that the 
case of the plaintiff that the “rent 
for the building is Rs.600/- per month 
is fortified. Even in the written 
к: the appellants have offered 
to pay sum of Rs.75,000/- less 
Rs.3 ‘000/— advance already paid. All 
these aspects have been considered Бу 
the learned single Judge of this Court 
and a finding has been given to the 
effect that the monthly .rent agreed 
upon is Rs.600/- and hence, the provi- 
sions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act have no appli- 
cation to this residential building. 
From the evidence on record, which we 
have discussed in paragraphs supra, 
we are in complete agreement with the 
reasoning and finding of the learned 
single Judge of this Court on this 
aspect of the case, 


17.. Point No.5:- The learned single 
Judge of this court has, no doubt, held 
that the counter-claim filed on 
19-2-1982 by the appellants for specific 
performance' of the agreement is hope- 
lessiy barred by limitation. This 
finding is arrived at on the basis that 


‘in Exhibit D-29 notice there is a clear 


repudiation of the agreement for sale. 
Mr.A.Shanmughavel, learned counsel for: 
the appellants, contended that only 
in Exhibit P-5, the plaintiff has 
repudiated the agreement Exhibit D-21. 
Exhibit P-5 is dated 11-12-1980. The 


counter claim was: filed on 19-2-1982. 


Hence, according to the learned counsel: 
the counter claim 


in Article 54 of the Limitation Act. 
Article .54 of the Limitation Act states 
that for specific performance of an 
agreement, the period of limitation 
is' three years from the date fixed for 
the performance or if no such date is 
fixed, when the plaintiff has notice 
that the performance is. refused. No 


~ 


. appellants, 


.the case. In Exhibit P-5, which is dated. 


` is on 19-2-1982, 


I] 


doubt, 
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the learned counsel for 
plaintiff, basing on Exhibit D-29, which 
is dated’ 13-12-1977, contended that 
the counter-claim filed on 19-2-1982 
is beyond the period of three years 
and as such, it is barred by limitation 
under Article 54 of the Limitation Act. 
We have carefully gone through Exhibits 
D-21, D-29, D-30 and P-5, which are 
the relevant documents to decide the 
question of limitation. In Exhibit,D-21, 
which is the agreement to sell, itis 
stated, that the sale has to be effected 
within a month of the receipt of the 
sanction order from Court and' communi- 
cation of the same to the appellants 
herein. It is an admitted fact, that 
no such sanction has been obtained from 
Court uptill today. Exhibit D-29 is 
the notice issued by M.R.Geetha to the 
It is dated 13-12-1977, 
Exhibit. D-29 is a simple notice for 
eviction on the ground that the lease 
agreement has come to an end. There 
is absolutely no reference to the sale 
agreement Exhibit D-21 in Exhibit D-29 
nor repudiation of.the same. To construe 
Exhibit D-29 and Exhibit D-30, which 
is the reply for Exhibit D-29, as the 
repudiation of "the sale agreement 
Exhibit D-21 is against the facts of 


11-12-1980, the plaintiff in unequivocal 
terms, has repudiated the agreement 
dated 15-5-1976. The counter-claim filed 


As per Article 54 of 
the Limitation Act, this counter-claim 


is well within a period of three’ years ` 


from Exhibit P-5 wherein the agreement 
of sale Exhibit D-21 was for the first 
time repudicated. Hence, the finding 
of the*learned Judge to the effect that 


the counter claim is barred by limita-' 


tion .cannot be sustained. Accordingly, 
we hold, that the counter claim is 
within the period of limitation. 


19. Point No.6:- In the memorandum 
of cross-objections filed by the plain- 
tiff, she has. claimed damages at the 
rate of Rs.2,000/- per month with effect 
from 1-1-1981 and has also questioned 
the legality of granting а sum of 
Rs.17,802/- by way of improvements to 


the appellants. by the leatned Single, 


Judge. The appellants in their grounds 


the · 


of appeal questioned the finding of 
the learned single Judge fixing the 
damages at Rs.1,000/- per month when 
there is absolutely no evidence to fix 
the damages at Rs.1,000/-. It was 
further contended by the -appellants 
that’ the order of Shanmukham, J. in 
Application No.253 of 1981 fixing the 
damages for use and occupation at the 
rate of Rs.1,000/- per month is only 
tentative subject to the final assess- 
ment of such damages in the main suit. 
The appellants have further claimed 
that the learned Judge ought to have 
given compensation over and above 
Rs.20,802-80. 


20. Shanmukham, 
No.253 of 1981, 


J. in Application 
considering the fact 


- that the rent was fixed as early as 


1976 at Rs.300/- per month and also 
the area occupied by the appellants 
viz., 2,700 sq. feet, thought it fit 
that a sum of Rs.1,000/- as damages 
may be tentatively fixed and accordingly 
fixed the same. As regards the final 
fixation of damages, the learned Judge 
has left it to be decided by the learned 
Judge who disposes of the suit finally. 
The learned Judge who disposed of the 
Suit, after taking into consideration 
that the rent for the premises is 
Rs.600/- per month and also referring 
to the fact that the appellants apart 
from their occupation were receiving 
a sum of Rs.210/- by sub-leasing the 
other portion, fixed the damages at 
the rate of Rs.1,000/- per month. The 
claim of Rs.2,000/- per month as damages 
by the plaintiff has not been made out 
by cogent and acceptable evidence, 
Shanmukham, J. who disposed of Applica- 


. tion. No.253 of 1981, has discussed in 


detail before tentatively fixing the 
sum of Rs.1,000/- as damages per month, 
We completely agree with the reasoning 
and finding of Shanmukham, J. on this 
aspect of the case-also that of Kader, 
J. who disposed of the suit finally 
and fix the damages at Rs.1,000/- per 
month. : 


21. Point No.7:- As regards the compen- 
sation claimed by the appellants, we 
are not able to differ from the finding 
and award made by the learned single 


е 
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Judge of this Court. It is for. the 


appellants to plead and establish the 


compensation claimed by them. As far 
as’ we could see, there is no evidence 


substantiating the payment of Rs.8,200/- 


towards sale consideration. Further, 
as we have discussed in paragraphs a 


: sum of Rs.300/- towards rent was being 


"adjusted out of the sum of Rs.8,000/- 


said to have been paid by the appel- 
lants. Apart from this evidence, 
Exhibits D-22 series, D-36, D-37 and 
D-49 series establish the spending of 
a-sum of Rs.16,197-70 towards improve- 
ments to the building in question, 
Exhibit D-48 series establish the 


payment of water tax, etc., to the tune 


of Rs.1,605-10. Further, under Exhibit 
D-21 agreement the second defendant 
has paid a sum of Rs.3,000/--as advance. 
Calculating these proved amouhts towards 
improvements, etc., the compensation 
that has to .be paid comes to Rs. 


'20,802-80. This is the amount awarded 


by the learned single Judge of this 
Court. We are in 
with the reasoning and finding of the 
learned Judge of this Court on this 
aspect of the case also and hold that 
the award of Rs.20,802~80 as compen- 
sation is correct. 


22. For the fore-going reasons, we 
are of the view that the appeal and 


the memorandum of  cross-objections 
should fail and accordingly, they are 
‘dismissed. However, we direct .the 


parties to bear their own costs in both 


the appeal and the memorandum of cross-. 


objections. 


The order of the Court was made by 


23.  Gokulakrishnan, J.:- This matter 
is posted оп the request made by 
Mr.A.Shanmughavel, learned counsel for 


the appellants. On behalf of the appel- 
lants, Mr.Shanmughavel prays for four 
months time to vacate the portion in 
the possession of the appellants, Taking 
into consideration the facts of this 
case, the appellants are granted four 
months time from today to vacate and 
deliver vacant possession of this 
portion in their occupation. ` 


чәген» 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. : 
x 
Present:- S.Swamikkannu, J. 
#*C,R.P.No.4067 of. 1983. 17th April, 
| ` 1984. 

. C.Dhandayutham Petitioner* 

Ve 

M.Natarajan and others Respondents. 


Civil Procedure Code (V of 1908), Order 
23, Rule 1-A (after Amending Act 104 
of 1976) - Transposing right available 
only to.a defendant seeking to transpose ү 
himself as plaintiff." ч 


A careful reading of the provisions . 
contained in Order 23, Rule 1-A of the 
Civil Procedure Code: shows that it is 
only the defendant who can transpose 
himself as plaintiff, But in the instant 
case, the revision petitioner prays 
for a plaintiff's | transposition as 
:defendant in the suit, which cannot 
be done. ' [Para.1] 


Order 23, Rule 1-А of the Civil 
Procedure Code now specifically provides 
that if a defendant applies to be trans- 
posed to the category of plaintiff, 
the consideration whether the applicant 
has a substantial question to be decided ‘ 
against the other defendants should 
be weighed in deciding the application 
for abandonment of suit or withdrawal 
under Order 23, Rule 1-A of the Civil 
Procedure Code. The above provision 
does not enable the revision petitioner 
(second plaintiff) to transpose himself 
as defendant. ° . [Para.2] © 


K.Srinivasan, for R.Vedantham, for 
Petitioner. 


S.Selvaratnam, for Respondent. 
The Court made the following 


ORDER:- The second plaintiff in O.S.No. 
239 of 1981 on the file of the learned 
District Munsif, Palani, is the peti- 
tioner herein. I.A.No.1054 of 1983 in 
0.S.No.239 of 1981 was filed under Order 


` базе and hence it is unsafe for 
. to prosecute the suit along with 


.to transpose himself as 


Order 23, 


I] > | Ё Dhandayutham у. Natarajan 
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23, Rule 1-A'and section 151 of the 
Civil Procedure Code, by the second 
plaintiff. for transposing him -as a 
defendant -in the suit. Order 23, Rule 
1-A Civil Procedure Code which was 


inserted by the Amending’. Act. 104 of | 


1976 reads as follows:- 


"Where a suit lis withdrawn or 
abandoned by a plaintiff under Rule 
1 ‘and a defendant applies to be 
.transposed as a‘plaintiff under Rule 
10. of Order 1l the Court shall, in 
considering such application, have 

‘due regard to the question, whether 
the .application has a substantial 
' question to be decided as against 
any of the’ other defendants." 


A careful reading of the above provision 
shows that it is only the defendant 
who can transpose himself as plaintiff. 
But in’the instant case, the revision 
petitioner prays’ for his transposition 
as ^ defendant in the. suit. In the 
affidavit filed in support of I.A.No. 
1054 of 1983 the second defendant has 
stated that 0.S.No.239 of 1981 tad been 
filed originally by him апа {һе first 
plaintiff, against the first defendant 
who is a tenant under them, for recovery 
of possession of the property and 
arrears of rent. He has further stated 
that the first plaintiff is colluding 
with the. first defendant and is not 
co-operating with him to conduct the 
him 


first plaintiff. Hence he has come 
forward with this I.A.No.1054 of 1983 
a defendant 
in the suit. But we have already seen 
that under the provisions of Order 23, 
rule 1-А this petition cannot be enter- 
tained because it is only the defendant 
who can seek transposition as plaintiff 
and the plaintiff cannot seek trans- 
position as defendant. Therefore, it 
is clear that under the provisions of 
rule 1-А. the case of the 
revision petitioner cannot be upheld. 


2. Order 23, Rule I-A of the Civil 
Procedure Code now specifically provides 
that if a defendant applies to be trans- 
posed to the category of the plaintiff, 


“daes 


the. 


the consideration whether the applicant 
has a substantial question to be decided 
against the other defendants, should 
be weighed in deciding the application 
for abandonment of suit or withdrawal 
under Order 23, Rule 1-A of the Civil 
Procedure Code. Thus the above provision 
not enable the petitioner to 
transpose himself as a defendant. It 
is also relevant to note that the first 


-defendant. has pointed out that he has 


not abandoned any suit and he is 
prepared to conduct the suit. Under 
the circumstances, the Court below is 


‘correct in holding that the plaintiff 


cannot seek the relief of transposing 
himself as a defendant in the suit and 
that the provision under Order 23, Rule 
1-A Civil Procedure Code, is not 
applicable to the present case. In other 
words, the lower Court had rightly held 
that I.A.No.1054 of 1983 is not 
maintainable. There is no infirmity 
in the order under revision. The 
revision petition is dismissed under 
the circumstances without costs. 


Petition dismissed. 
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dv M 
IN THE HICH COURT OF. JUDICATURE AT 


MADRAS. 
| Present? б.Маһевиагап, J. 


*C. R. P. No. 433 of 1985. 26th February, 


| 1985. 
NUM Petitioner* 
Ve | | | | 
Amsaveni Ammal and others . Respondente 


Civil Procedure Code (V of 1908), Order. 


1, rule 10 - Joint family - Suit for 
partition amongst members - Third party 
applying to implead himself as party 
claiming relief in respect of some items 
of properties - Application allowed. 


In a suit for partition of joint family 
properties, if a stranger claims some 
of the items in dispute in his own 
absolute right he can be added аз а 
party, for the court has to come to 
a .decision whether those properties 
.Would be available or not for partition 
and for that purpose the stranger would 
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. party, 


-AMMAL, (1952)1 M.L.J.473: 
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the learned Subordinate Judge dismissed ` 
the application on the ground that if 
hé has got any right in the properties, 
he can file. a separate suit. 


2. In my view, have is no.need to 
refer the petitioner to a separate suit. 


.In a suit for partition of joint family 


properties,. if a stranger claims some 
of the items in dispute in his own 
absolute right -he can be added as a 
for, the court has бо "сопе to 
a decision whether those properties 
would be available or not for partition 
and for that purpose the stranger would 
have to: be before Court. If authority 
is needed for that proposition, it has 
to be found in PARAMASIVAM v. ADILAKSHMI 
65' L.W.781= 
А.1.А.1953  Mad.618. Тһе revision is 
allowed. The court below will implead 
the revision petitioner as a party and 
proceed with the suit as expeditiously 
as possible. No costs. 


Civil Revision Petition 


R.S. 


have to be before the Court. [Para.2] . 
Case referred to:- 
'- Paramasivàm v. Adilakshmi Ammal, (1952)1 
7M.L.J.473- 65 L.W.781- | A.I.R.1953. 


` Mad. 618. 
N.V.Venkataseshan, for Petitioner. 
G.Subramanian, СР 
The Court made the following 


ORDER:- -This civil revision petition 
is directed against the order of the 
learned Subordinate Judge, Dindigul, 

in I,A.No.595° of 1984 refusing to 
implied the, revision petitioner who 
is a third party, аз party in O.S.No.153 
of 1984, which is a suit for partition 
filed by ‘respondents 1 and 2 against 
_the third respondent. The third party- 
revision petitioner is none other: than 
the husband of the third respondent. 
He claimed independent right in some 
of the items included in the suit. But, 


IN THE HIGH COURT OF JUDICATURE АТ 
MADRAS. 
Present:- G.Maheswaran, J. 


#C.R.P. No.4294 of 1984, 28th February, 


1984. 
_T.Muthu Kone Petitioner* 
Ve 
S.S.Ramachandran Respondent. 


Civil Procedure Code (V of 1908), Order 
20, Rule 11 -. Executing Court - Powers 
- Permission to judgment-debtor to pay 
the decree amount in  instalments  - 
Availáble only to. the Court that passed 
the decree - Not to the Executing Court. 


allowed.. > 


: payment of the decree amount in instal- 


` 


- that: 


1] 


A reading of Order 20; rules 11(1) and 
(2), Civil Procedure Code would 
that the court has power to order 


ments when the decree is passed and 
that it can also pass such an order 
after 

of the  judgment-debtor but with the 
consent of the decree-holder. In other 
words, it appears that the only court 
that has got .powers to'pass an order 


granting payment of the decree amount: 


in instalments in the court which passes 
the decree and not the Executing Court. 
But the executing Court can pass such 
an order only with the. consent of the 


decree-holder. [Para.2] 
S.Kadarkarai, fdr Petitioner. 
S.Subbiah, for Respondent. 

The. Court made the following 

ORDER:- This revision is directed 
against the order of the learned 


District Munsif, Madurai Taluk, allowing 
the application of 


of Rs.100 per month. The decree amount 
is shown аз  Rs.6,335.50. The | only 
contention raised by the learned counsel 
for the revision petitioner is that 
the Court has no jurisdiction to order 


payment of the decree amount in instal-, 


ments. when the decree-holder has not 
consented to such an order, It is seen 
from, the  countér-affidavit filed by 
the plaintiff before the executing Court 
the - judgment-debtor is 
enought means to pay the decree amount 
in a lumpsum and that the property of' 
the judgment-debtor has been attached 
before judgment and execution proceed- 
ings are pending. The learned District 
Munsif however.passed an order 'allowing 
the application of the judgment-debtor 
to pay the amount in жешн { 


2. - A reading: of Order 70, rules 11(1) 
and .(2), Civil’ Procedure Code would 
show that the Court has power ‘to order 
payment of the ' amount decreed in 
instalments.when the decree is passed 
and that it can also pass such an order 


Thanikodi v, Ramuthayee 


show. ~ 
‘consent: of the decree-holder. 
‘words, . 
‘that has got powers to pass ап order 


the, decree on the application. 


the respondent for . 
paying the decree amount in instalments: 


- C.M;S,A.No.76 of 1984. 


having“ 
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after the decree on the application 
of the judgment-debtor, but with the 
In other 
it appears that the only Court 


granting payment, of the. decree amount 
in instalments is the court which passes 
the decree and not the executing Court. 
But the executing Court can pass such 
order only with the .consent of the 
decree-holder. In this case, ‘admittedly 
consent .was not given. The order of 
the learned District Munsif.is therefore 
vitiated by material  irrgularity and 


‘illegality and has to be set aside and 


is hereby set aside. 


The revision is. 
allowed. No costs. | 


R.S. Petition allowed. 


- 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS, 


Present :- G.Maheswaran, J, 


llth February, 


1985, 
S.Thanikodi Appellant* 
vi 
Ramuthayee. Respondent. 
Hindu Marriage Act QV of 1955), 


section 23(2) - Scope and Applicability 


`- Petition.for restitution of conjugal 


rights by husband - Suit for maintenance 
by wife against the husband filed 
earlier - Dismissal of the petition 
filed by. the husband on the ground that 
it is. a .counter-blast to the suit for 
maintenance - Order of dismissal held 
to be correct - Court's failure to make 
attempt under section 23 - Effect. 
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is no doubt true that section 23(2) 
the Hindu Marriage Act casts a duty 
on the Court in the first instance, 
in a matrimonial cause, to bring about 
a reconciliation between the parties. 
But, it is only when the courts find 
that there may be some chance of saving 
the marriage that the Court would try 
to make a raproachment and not, other- 
wise. The courts below have nót attempt- 
ed any reconciliation obviously as they 
did not find a chance of the parties 
coming together. The failure to make 
such an attempt will no doubt attempt 
to an omission, but it will not take 
away the jurisdiction of the ‘Court to 
pass a decree for restitution or to 
dismiss a claim for restitution. 
[Para.2] 


It 
of 


"K.J.Chandran, for Appellant. 
The Court delivered the following 


JUDGMENT:- This Civil miscellaneous 
second appeal is directed against the 
order of the learned First Additional 
Subordinate Judge, Madurai, dismissing 
the petition by the husband for restitu- 
tion' of conjugal rights. The husband 
appellant filed a petition against the 
wife, the respondent, seeking restitu- 
tion of conjugal rights. The Courts 
below have clearly found that the wife 
has filed a suit for.maintenance, and 
that this application for restitution 
is filed as a counter-blast. to that 
suit of maintenance. 


2. The only ground the counsel for 
the appellant takes is that the Courts 
below erred in not attempting a reconci- 

liation between the parties, It is no 

[doubt true that section 23(2) of the 

{Hindu Marriage Act casts а duty on the 

{Court in the first instance, in a matri- 

fmonial cause, to bring about a reconcil- 

l[iation between the parties. But, it 
fis only when the courts find that there 

Imay be some chance .of saving the 

| marriage that the court would try to 

jmake a reapproachment and not otherwise. 
| The Courts .below have not attempted 

f reconciliation obviously because they 

| did not find any chance of the parties 

| coming together. The failure of make 
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such an attempt will no doubt amount 
to an omission, but it will not take 
away the jurisdiction of the court to 
pass a decree for restitution or to 
dismiss a claim for restitution. No 
Substantial question of law arises in 
this case. The . civil miscellaneous 
second appeal is dismissed in limine. 


R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT 
‘MADRAS .f : 


(Special Original Jurisdiction) 
Present:- S.Natarajan, J. 


*W.P.No.8982 of 1984. 12th September, 
1984. 


V.Muthuvel Mudaliar Petitioner* 


Ve 
P.Punyakoti Naidu and othersRespondents. 


(A) Tamil Nadu Debt Relief Act (XL of 
1979), section 3(3)(iii) Proviso - Not 
ultra vires the Constitution and void. 


(B) Constitution of India (1950), 
Article 14 - Tamil Nadu Debt Relief 
Act (XL of 1979), section 3(3) Proviso 
- Whether discriminatory. i 


Held:- The proviso to section 3(3) of 
Tamil Nadu Act 40 of 1979 lists out 
various categories of persons, who in 
the opinion of the legislature would 
not be entitled to claim the status 
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of a debtor and seek relief under the 
Act. It is wrong to find a common bond 
© between these five categories of persons 
and then raise an argument that the 
Act has made a discrimination with 
reference to persons who can claim reli- 
ef under clauses (iii) and (iv) of the 
Act. 7 [Para.4] 


G.Gopalan, for Petitioner.. 
The Court made the following 


ORDER:- Failing in his attempt to get 
himself declared as a debtor entitled 
to protection under the Tamil Nadu Debt 
Relief Act 40 of 1979, before the Civil 
„Court, the petitioner now seeks to 
invoke the extra-ordinary jurisdiction 
of this Courc under Article 226 of the 
Constitution to seek the issue of a 
writ of declaration declaring section 
3 (3)(iii) of the Tamil Nadu Debt Relief 
Act 40 of 1979 to be ultra vires 
the Constitution and void and to strike 
it down an unconstitutional, 


2. The petitioner is the owner of 
a house property bearing door No.40, 
Kumaraswami  Mudali Street, Perambur, 
Madras 11. The petitioner created a 
simple mortgage over a portion of the 
property in favour of the first 
respondent for a sum of Rs.6,000 under 
a registered mortgage .deed of the year 
1966. Subsequently, he created another 
mortgage over the said property in the 
year 1967 in favour of the second 
respondent, who is none other than the 
son of the first respondent, for a sum 
of Rs.6,500. Respondents 1 and 2 filed 
suits to enforce the mortgages and have 
obtained preliminary and final decrees, 
Besides taking up a defence that the 
mortgages were not fully supported by 
consideration, the petitioner also 
raised a plea that he is entitled to 
claim protection under the Tamil Nadu 
Debt Relief Act 40 of 1979, He raised 
such a plea on the ground that his 
annual rental income was below Rs.2,400. 
The trial Judge rejected the claim on 
the ground that since the petitioner 
is owning a house property which is 
being assessed to house tax on the basis 
of the annual rental value of not less 


M.L.J.54 


than Rs.1,200, the petitioner is not 
entitled to claim protection under the 
Act. The petitioner challenged the order 
of the trial Judge before the Appellate 
Judge by filing a civil miscellaneous 
appeal; but the Appellate Judge too 
dismissed the appeal, rejecting the 
petitioner's contention. Having failed 
before the Civil Courts, the petitioner 
wants to attack the constitutional 
validity of Section 3(3)(iii) of the 
Act as unconstitutional, 


3. For the purposes of this petition, 
it is necessary to refer to the sub- 
section (3) of the Act. The sub-section 
defines a ‘debtor’ as a person from 
whom any debt is due, Then the proviso 
sets out various categories of persons, 
who cannot be deemed to be debtors 
within the meaning of the Tamil Nadu 
Debt Relief Act, 40 of 1979 hereinafter 
referred to as the Act. The proviso 


sets out five categories of persons 
in Clauses (i)(a), (i)(b), (ii), (iii) 
and (iv). Clause (i)(a) refers to 


persons assessed to income tax under 
the Income Tax Act, 1961, or any analo- 
gous law in force in any other country 
and’ clause (1)(b) refers to persons 
assessed to agricultural income tax 
under the Tamil Nadu Agricultural Income 
Tax Act, 1955 or any analogous law in 
force in any State or Union territories 
in India, during both the financial 
years, ending on 3lst March, 1977 and 
3lst March, 1978. Clause (ii) refers 
to persons, who have been assessed to 
sales tax under the Tamil Nadu General 
Sales Tax Act, 1959 or the Central Sales 
Tax Act, 1956, in both the financial 
years ending 3lst March, 1977 and 31st 
March 1978. Clause (iii) refers to 
persons assessed to property or house 
tax in respect of the buildings or lands 
other than agricultural lands under 
the District Municipalities Act or the 
City Municipal Corporation Act or the 
Panchayat Act or the Cantonment Act, 
or any analogous law in all the four 
half years immediately preceding lst 
March, 1978, provided that the aggregate 
annual rental value of such buildings 
and lands, whether let out or in the 
occupation of the owner, is not less 
than Rs.1,200. The Explanation to Clause 
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(iii) sets out the manner of calculation 
of the annual rental value but, for 
the purpose of this petition, those 
details are not necessary. Then comes 
Clause (iv), which refers to persons 
assessed to profession tax in all the 
four half years immediately preceding 
the Ist March, 1978 on a half yearly 


income of more than Rs.1,200, derived 
from а profession other than agri- 
culture. 


n 


4, The contention of the petitioner 
is that under Clause ` (iv) of the 
sub-section, the upper limit of Rs.1,200 
per half year of Rs.2,400 per annum 


has been fixed for persons paying 
profession tax to be denied the 
protection under the Act; but under 
Clause (iii), the upper limits for 


persons paying property tax to claim 
the benefit of the Act has been fixed 
at Rs.1,200 per annum. Therefore, there 
is а discrimination between persons 
paying profession tax and persons paying 
property tax, to claim the protection 
under the Act. 


5, Тһе contention of the petitioner 
is based on a misconception. The proviso 
lists out various categories of persons, 
who in the opinion of the Legislature, 
would not be entitled to claim the 
status of a debtor and seek relief under 
the Act. It is on account of that, 
clause (i) refers to assessees under 
the Sales Tax Act; Clause (111) refers 
to assessees of house tax or property 
tax; and Clause (iv) refers to persons 
assessed to profession tax. Each 
category of person has to be treated 
separately. While the Income 
assessee will be liable to pay income 
tax only if his income is more than 
Rs.15,000 per annum, a person will be 
liable to pay profession tax when his 
income exceeds Rs.200 per month or 
Rs.2,400 per annum, As regards Sales 
Tax assessees, their income is not taken 
into consideration, but their turnover, 
is taken into consideration. The owner 
of a house is liable to pay house tax 
on the annaul rental value or on an 
estimated 5 per cent return on the 
capital value of the building. It is, 
therefore, wrong to find a common bond 
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between these five categories of persons 
and then raise an argument that the 
Act has made a discrimination with 
reference to persons who can claim 
relief under Clauses (iii) and (iv) 
of the Act. The question of discrimi- 
nation will arise only when persons 
of the same category, are treated in 
a different manner. When they belong 
to different categories it is futile 
to contend that they stand on the same 
footing and therefore, parity of treat- 
ment should be given. The contention 
of the petitioner is therefore clearly 
misconceived. Consequently, the issue 
of rule is not called for and the 
petition will stand dismissed, 


RSs = ----- Petition dismissed. 
IN TEE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:— V.Ramaswami and  Shanmukham, 
JJ. • 


*0.S.A.No.85 to 88 of 1983 24th October; 
1984. 
Vinay Engineering Sole Proprietors, 
Priya Engineering Company Ltd., having 
registered office at B.6/4, Community 
Centre, Safdarjung Enclave, New Delhi 
Appellant* 


Ve 
Neyveli Lignite Corporation Ltd, Neyveli, 


607801, S.A.District and another 
Respondnets. 


~z, 


1] 


Vinay Engineering etc. v. Neyveli Lignite Corporation Ltd. 
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(A) .Contract Act (IX of 1872), section 
122 - Banker and Customer - Bank 
guarantee - Enforcement of - Power of 
court to grant injunction, 5 


(B) Civil Procedure Code (V of 1908), 
Order 39, rule 1 - Injunction restrain- 
ing enforcement of bank guarantee ~ 
Power of Court - Court's power cannot 
be fettered. 


Held:- The following principles are 
well settled. If the bank guarantees 
are (sic) unconditional, the bank has 
no defence when its guarantee is sought 
to be enforced. It is the document of 
guarantee that has to be scanned to 
ascertain whether the guarantee is 
conditional or otherwise and whether 
it is an autonomous contract by itself, 
Ordinarily, the Court shall not grant 
an injunction restraining enforcement 
of a bank guarantee save where the 
special equity was in favour of the 
beneficiary under the bank guarantee, 
in the instant case the appellant. In 
other words, there is no absolute fetter 
on the Court to grant injunction. 

; [Para.7] 
Cases referred to:- 
M.S.E.S.Bombay v. Official Liquidator, 
H.C.Ernakulam,  A.I.R.1982 $,C.1497- 
(1982)3 S.C.C.358; M/s. B.L.R. Mohan 
v.  B,.S.Co-op.  S.A.M.Federation Ltd.» 
A.I.R.1982 Del.357; Taxmaco Ltd v. State 
Bank of India, A.I.R.1979 Cal.44; United 


‘Commercial Bank v. Bank of India, 
A.I.R.1981 8,C.1426- (1981)2 S.C.C.766= 
83 Bom.L.R.379; State Bank of India 


у. Economic Trading Company, A.I.R.1975 
Са1.145, 


R.Muthukumarasvami, for Appellant. 


K.K.Venugopal for S.Ramalingam, Elamu- 
rugan and C.Hanumantha Rao, for Respon- 
dents. 


The Judgment of the Court was delivered 
by 


Shanmukham, J.:- In these appeals, three 
common questions arise for consider- 
ation. They are (1) Whether the three 


bank guarantees executed by the 2nd 
respondent bank in fevour of the lst 
respondent are independent contracts 
divorced from the contracts entered 
into between the appellant and the lst 
respondent titled contract No.II. (ii) 
Whether they are conditional or uncondi- 
tional contracts and (iii) Whether the 
lst respondent's demand on the 2nd 
respondent bank when the former sought 
to enforce the bank puarantees is in 
conformity with the terms contained 
in these guarantees. 


2. The appeals are directed against 
the common order of Maheswaran, J. made 
in Applications Nos.188 to 190 and 402 
to 404 of 1983 dated 30th April, 1983, 
In ell these applications, the appellant 
was the applicant while respondents 
1 and 2 were the respondents therein, 
O.S.A.No.85 of 1983 is against Appli- 
cation No.403 of 1983; 0.S.A.No.86 of 
1983 is against Application No.188 of 
1983; 0.S.A.No.87 of 1983 is against 
Application No.189 of 1983 and 0.8.А. 
No.88 of 1983 is against Application 
No.404 of 1983. It may be noticed that 
no appeals were preferred against Appli- 
cation Nos.190 and 402 of 1983, 


3. Тһе admitted facts that led to 
the filing of these interlocutory appli- 
cations, are set out below. Neyveli 
Lignite Corporation Limited proposed 
to start a second lignite mine at 
Neyveli with the approval of the Govern- 
ment of India. In view of the importance 
and urgency in the execution of the 
said proposal, a global tender was 
called for by the lst respondent Neyveli 
Lignite Corporation Limited, Finally, 
the offer made by M/s. Transellektro 
was accepted by the Ist respondent, 
The contract between the Ist respondent 
and  Tansellektro is titled contract 
No.l. The said contract enabled M/s, 
Trnaselktro to choose an Indian firm 
for erection work accordingly, the 
applicant was selected as the Indian 
firm for erection work. Besides, Transe- 
lktro has a corporate agreement with 
E.V.T.West Germany. A tripartite agree- 
ment was concluded amongst Transelktro, 
E.V.T.West Germany and the lst respon- 
dent covering the scope of equipments 
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under contract No.l and between the 
applicant and the lst respondent under 
contract No.II. On 18th October, 1980 
the Ist respondent issued letters of 
-intent not only to Transelktro under 
contract No.1, but also to the appellant 
under contract No.II. This letter of 
intent authorised the commencement of 
the work which also próvided for time 
Schedule. It is enough to refer to some 
of the relevant clauses in contract 
No. II. The contract price in respect 
of contract No.II was Rs.23,64,36,823 
‘which is made up of India supplies. 
Rs.14,52,56,025, erection and commis- 
sioning Rs.8,72,90,000 апі service 
charges Rs.38,90,798. The terms of pay- 
ment for the price component of the 
equipment and its erection are as 
follows: 


(a) Initial advance of 10% on supplies; 
(b) 102 of erectioning charges to be 
made within one month from the date 
of letter of indent; 

(c) 10% of the value of supplies within 
the next one month; 

(d) 552 against despatch of equipment; 
(e) 15% on receipt of equipment; 

(£) 10% on completion of the performance 
test; 


The contractor namely, the appellant 

was to furnish a bank guarantee to 
" ,...cover the advance amount to be 
paid under (a), (b) and (c) above. 
With provision for pro rata reduction 
as contemplated by the contract. The 
contract provides for termination 
of the contract under two heads." 


Clause 40(1) enables the lst respondent 
to terminate the contract on the basis 
of certificate issued by the consul- 
tants. Clause 40(6) provided that іп 
case of termination of the contract, 
the lst respondent shall give detailed 
reasons for relevant causes within 30 
days prior to such a decision and/or 
notice to be intended to the appellant 
in order to enable the 1st respondent/ 
consultant and the appellant to confirm 
and control all causes and facts for 
the proper solution of works. Clause 
23(1) provides for arbitration in case 
of difference, dispute, etc. For the 


THE MADRAS LAW JOURNAL REPORTS 


“ber, 


[1985 


first 10% of initial advance on the 
price amount by the lst respondent to 
the appellant the 2nd respondent bank 
executed bank guarantee  No.11/13 on 
12th March, 1981 for Rs.1,45,25, 602.50. 
For the second 10% of the initial 


advance made by the lst respondent to 


the appellant the 2nd respondent bank 
executed bank guarantee No.11/94 dated 
2nd June, 1981 for Rs.1,45,25, 602.50 
and for 10% of the initial advance in 
respect of erection charges made by 
the lst respondent to the appellant, 
the 2nd respondent executed bank 
guarantee No.11/121, dated Ist August, 
1981 for Rs.87,29,000. On 2nd January, 
1982, the lst respondent issued notice 


both to Transelektro and the appellant 


for termination of the contract. The 
appellant and Trnaselektro took excep- 
tion to the said termination, On 15th 
June, 1982, the appellant made reference 
to arbitration - relating to several 
questions which included the right of 
the lst respondent to terminate the 
contract and also to enforce the bank 


guarantees. On Ist July, 1982 the ist 
respondent filed  O.P.No.191 of 1982 
"under section 33 of the Arbitration 


Act for declaration that the arbitration 
proceedings commenced by the appellant 
on 15th June, 1982 is illegal and for 
stay of the said arbitration proceed- 
ings. In the meanwhile on 30th Septem- 
1982, a joint proposal was made 
by Transelektro and the appellant which 
according to the appellant, -was also 
accepted and acted upon by the Ist 
respondent. The relevant features to 
be noticed for the disposal of these 
appeals  are:- (a) Though originally 
the appellant had to manufacture 22,000 
tonnes of steel structures by virtue 
of the joint proposal the same was 
reduced to 3,450 tonnes of .structures 
with ‘the appellant's own steel. (b) 
Transelektro was to supply required 
steel for all remaining indigenous 
manufacture. (c) Fabrication of all 
such indigenous materials was 
sub-contracted to selected Indian 
parties in consultation with Transel- 
ektro. (d) A sum of Rs.5.06 crores from 
the contract price of the appellant 
for supplies was to be reduced. As the 
controversy rested on 


to be, 


paragraph 2(b)- 


7s 
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in the letter dated 30th September, 
1982 from M/s. Transelektro to the 
Chairman cum Managing Director of the 
Ist respondent, we propose to extract 
the said clause:- 


"To overcome the difficulties occurred 
regarding the provision of erection 
crane for which import finance is 
not possible V.E.Transelektro is ready 
to supply one or two cranes which 
suit the purpose of erection works, 
on a lease basis against the payment 
in foreign exchange equal to 
Rs./5,00,000, This amount can be met 
by deducting an equivalent amount 
from the erection portion of VE's 
contract. Necessary help will be 
required from NLC for getting the 
licence for temporary import of the 
cranes, NLC will have no other finan- 
cial liability in respect of the 


cranes except transfer of Rs,75,00,000. 


from Vinay's contract to EE's contract 
in DMS. The detailed terms of payment 
regarding the leasing of the above 
crane shall be discussed and mutually 
agreed upon," 
On 8th December, 1982, the 1st respon- 
dent called upon the appellant to 
finalise the sub-contracting arrangement 
on or before 20th December, 1982. The 
appellant is said to have finalised 
the sub-contracting arrangement which 
is also alleged to have been approved 
by the lst respondent. On 23rd December, 
1982, Transelektro sent a telex to the 
lst respondent which is as follows: 


"Mr.K.Sastry, | Director, Finance, 
N.L.C. This is to thank you before 
al for your all-out efforts to 
achieve progress in the matter of 
finalising the amendments during my 
stay. It is however with regret that 
I have to advise you that due to the 
last minute postponement by you of 
making binding commitment we were 
incapable to achieve further extension 
of the option with the owners of the 
cranes. The owners went out of their 
way with us in accommodating you but 
were not in the position to keep the 
matter in suspense any longer against 
ruling of authorities to use the 


cranes for a Government Project. The 
crane being essential element of the 
erection scheme we only. hope that 
your efforts in procuring the same 
will be successful the more as it 
has enjoyed full support of KEW from 
its inception, KEW has been informed 
simultaneously. Best regards, Linder 
~ Transelektro." 


The reply sent by the Ist respondent 
to Transelektro is dated 24th December, 
1982 and is extracted below:- 


"From °K.S.Sastry Director/Finance 
NLC for M/s.  Trnaselektro  Attn:. 
Mr.Linder, Ме are in receipt of your 
telex dated 24th December, 1982 
through Ms.Khomka. To say the least 
we are. shocked and disappointed. This 
is not in accordance with the spirit 
of discussions or. agreement reached 
so far. We have to reiterate that 
NLC have given you all necessary 
clearances to your entire proposals 
before the due date, viz. 20th 
December, 1982 required by you inciu- 
ding for cranes. In fact but for 
our insistence and pressure you would 
not have been able to finalise pro- 
posals and issue letters of intent 
to sub-contractors. Even during last 
meeting on 19th December, 1982 I made 
it very clear that you should go ahead 
with complete proposals including 
leasing of cranes. We have to cate- 
gorically state that as per contract 
it is for Trnaselektro and Vinay 
Engineering to make necessary arrange- 
ments for cranes required craned Ecc 
for the erection. This is also as 
per agreement reached at Frankfurt 
during discussions in October, 1982, 
NLC is not in a position or prepared 
to take responsibility for providing 
of the required cranes at this stage 
nor is it possible to obtain necessary 
foreign exchange and import formali- 
ties for this import; Government of 
India also will view your present 
attitude to go back on your agreed 
proposals with very great concern, 
Kindly’ therefore immediately make 
necessary arrangements in accordance 
with agreements already reached and 
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as per your proposal dated 30th 
September, 1982 and 4th December and 
confirm. We are also making copy of 
this to KEW for information; Regards 
K.S.Sastry." І 


On 17th January, 1983 the lst respondent 
wrote a letter to the 2nd respondent 
bank invoking three bank guarantees 
and demanding full payment on the ground 
that the appellant had failed to fulfil 
its obligations under the contract. 
In the meeting held on 18th January, 
1983 the lst respondent had informed 
the appellant that Transelektro express- 
ed its inability to provide erection 
.crane which was essential for the appel- 
lant to carry out erection work and 
therefore directed the appellant to 
make ^ alternative arrangements for 
erection crane or to find out sub- 
contractors of erection, Оп 19th 
January, 1983 the 1st respondent issued 
notice of termination of contract No.II. 
As already stated, the ist respondent 
on l7th January, 1983 sought to enforce 
the bank guarantees. It is relevant 
to state here that the lst respondent 
wrote three letters all dated 19th 
January, 1983 to the Senior Manager, 
Bank of Baroda, New Delhi, demanding 
payment forthwith of the guarantee 
amount stating that the appellant had 
failed to fulfil its obligations under 
the contract. To these letters, the 
2nd respondent bank sent three replies 
all dated 19th January, 1983 informing 
the 1st respondent that the latter's 
demand was being examined by the 
former's solicitors and the bank would 
be writing to the latter in this matter 
on hearing from the solicitors. Immedi- 
ately, on 19th January, 1983, the branch 
office of the lst respondent at New 
Delhi wrote to the Senior Manager, 2nd 
respondent bank three letters stating 
that in respect of bank guarantee 
numbers 11/13 and 11/94, the appellant 
had failed to fulfil its delivery obli- 
gations under the contract, while in 
respect of bank guarantee No.11/121, 
the appellant had failed to fulfil its 
erection and commissioning obligation 
under the contract. It may be useful 
to notice that in the bank guarantee 
No.11/94 under clause 3 on the advice 
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by the 1st respondent to the 2nd respon- 
dent that the appellant had failed to 
fulfil its delivery obligations stipu- 
lated in the contract, the 2nd respon- 
dent bank is bound to pay the guarantee 
amount. As the contract stipulated that 
the advice should be that the appellant 
had failed to fulfil its delivery 
obligations of erection and commission- 
ing stipulated in the contract regarding 
bank guarantee No.11/121, the branch 
office of the ist respondent at New 
Delhi wrote the three letters dated 
19th January, 1983 quoting the very 
expression stipulated in the bank 
guarantees, 


4 Application No.188 of 1983 is for 
an injunction restraining the 2nd 
respondent bank from making any payment 
to the lst respondent under the three 
bank guarantees, while Application 
No.189 of 1983 is for an injunction 
restraining the lst respondent from 
invoking and receiving any payment under 
the said bank guarantees, The reliefs 
claimed in both the said applications 
are the same and that is to restrain 
the lst respondent from enforcing the 
three bank guarantees. The relief is 
again claimed in Application No.404 
of 1983, while what is claimed in Appli- 
cation No.189 of 1983 is claimed in 
Application No.403 of 1983. The learned 
Judge finally dismissed all the four 
applications. Hence, these appeals by 
the same applicant in all these said 
applications, 


5. Тһе learned Advocate General 
appearing for the appellant submitted 
that the bank guarantees are not 


independent contracts and that on’ the 
other hand, their enforcement depended 
on the applicant's laches or- default 
in its performance of contract No.II 
and that therefore, lst respondent's 

enforcement of these guarantees is 
arbitrary, illegal and fraudulent. The 
second contention is that the bank 
guarantees are conditional and that 
the Ist respondent satisfied 
that the appellant had failed to perform 
its obligations under the contract; 
the lst respondent is not entitled to 
invoke the bank guarantees and the 


у 
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demand payments. It is also argued that 
in any event, the lst respondent's 
demand for enforcement of bank guaran- 
tees is not in conformity with the terms 
therein. 


6. InM.S.£.S.Bombay Ve Official 
Liquidator, H.C.Ernakulam, (1982)3 S.C. 
C.358= A.I.R.1982 $9,C.1497 the terms 
of the bank guarantee are set out in 
paragraph 3 and are as follows:- 


“Pursuant to the above term, the 
Company in liquidation offered on 
September 1 , 1966 a bank guarantee 
for a sum of not exceeding Rs.50,000 
given by the Canara Bank Ltd. (now 
known as Canara Bank and hereinafter 
referred to as the Bank). The relevant 
part of the said guarantee was as 
follows: 


"The Canara Bank Ltd." , hereby agrees 
unequivocally and unconditionally 
to pay within 48 (forty eight) hours 
on demand in writing from the Maha- 
rashtra State Electricity Board or 
any officer authorised by it in this 
behalf of any amount upto and not 
exceeding Rs.50,000 (Rupees Fifty 
Thousand only) to the said Maharashtra 
State Electricity Board, Bombay, on 
behalf of M/s.Cochin Malleables 
(Private) Ltd. Trichur who have 
tendered and/or contracted or may 
tender or contract hereafter for 
supply of materials, equipment or 
service to the Maharashtra State 
Electricity Board and have been 
exempted from payment of earnest money 
and *or security deposit against such 
tenders or contracts," 


While construing the bank guarantee, 
the following dictum was laid down by 
the Supreme Court: 


"The principal question which arises 
for determination in this appeal 
relates to the effect of the liquida- 
tion proceedings on the right of the 
Electricity Board to recover from 
the Bank the sum of Rs.50,000 as per 
the terms of the bank guarantee. It 
cannot be disputed that the terms 
of the document on the basis of which 


the Electricity Board has claimed 
the amount from the Bank constitute 


|: а contract of guarantee and not a 


contract of indemnity. Under that 
document the Bank has undertaken to 
pay any amount not exceeding Rs,50,000 
to the Electricity Board within 
forty-eight hours of the demand. The 
payment of the amount guaranteed by 
the Bank is not made dependent upon 
the proof of any default on the part 
of the Company in liquidation. It 
may be that in order to give the said 
guarantee the Bank had in its turn 
taken as security from the Company 
in liquidation certain fixed deposit 
receipts and a certain quantity оё 
imported zinc ingots and that the 
Bank had certain rights in respect 
of those securities, There may also 
be some claims or counter claims 
arising out of the contracts of supply 
entered into between the Electricity 
Board and the Company in liquidation, 
But the transactions, viz. (1) the 
bank guarantee executed by the Bank 
in favour of the Electricity Board, 
(2) the contracts of supply entered 
into .between the Electricity Board 
and the Company in liquidation, and 
(3) the document under which the 
Company in liquidation had given a 
fixed deposit receipt and certain 
quantity of zinc ingots as security 
to the Bank for executing the letter 
of guarantee in favour of the Electri- 
city Board are independent of each 
other in so far as their legal 
incidents are concerned. The Bank 
cannot raise the plea that it is 
liable only to the extent of any loss 
that may have been sustained by the 
Electricity Board owing to any default 
on the part of the supplier of goods, 
i.e. the Company in liquidation. Thé 
liability is absolute апі  uncondi- 
tional." 


A learned Judge of Delhi High Court 
in M/s. | B.L.R.Mohan у. P.S.Co-oper 
S.A.M.Federation Ltd., A.I.R.1982 Delhi 
357 had succinctly stated thus:- 


The performance guarantees or perform- 
ance bonds, a comparatively recent 
species of Banker's commercial credit. 
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has many similarities, to a letter 
of credit. Such guarantees, even 
though having their genesis in the 
primary contract between the parties, 
are nevertheless "autonomous" and 
independent contracts and the bank 
which gives a performance guarantee 
must honour that guarantee according 
to its terms. It is not concerned 
in the least with the relations 
between the supplier and the customer, 
nor with the question whether the 
supplier had performed his contracted 
obligations or not, nor with the 
question whether the supplier is in 
default or not and the only exception 
is when there is a clear fraud of 
which the bank has notice. In short 
these guarantees impose an absolute 
obligation on the banks to pay on 
demand in their terms and the courts 
usually refrain from interfering with 
the obligation, except in rare cases 
of fraud. 
The performance guarantee is an 
"autonomous" contract and imposes 
an "absolute obligation" on the bank 
in its terms. As such the existence 
of disputes between the parties under 
the primary contract or the розѕі- 
bility of а reference of these 
disputes to arbitration or of the 
pendency of proceedings on such а 
reference have absolutely no relevance 
to the obligation of the bank under 
the guarantee. The banks are bound 
to pay without demur irrespective 
of the pendency of any arbitration 
proceedings or the imminence of any 
reference to arbitration. of the 
.disputes between the parties arising 
out of the primary contract between 
the parties. mE 


However, such an obligation arises 
only if the conditions of the’ bond 


are satisfied and if the demand made: 


on the bank is in strict accord with 
its terms, Any demand which is outside 
the terms of the guarantee bond and 
any payment by the bank without strict 
compliance with the terms of the bound 
would not be beyond the scope of the 
bond and would not give discharge 


to the paying banker," 


In Texmaco Ltd. v. State Bank of India, 
A.I.R.1979 Calcutta 44 a learned Judge 
of that Court had stated the law thus:- 


“Where though the guarantee was given 
for the performance by the party on 
whose behalf guarantee was given, 
in an orderly manner its contractual 
obligation, the obligation was under- 
taken by the bank to repay the. amount 
on "first demand" and without contes- 
tation, demur or protest and without 
reference to such party and without 
questioning the legal .relationship 
subsisting between the party in whose 
favour guarantee was given and the 
party on whose behalf the guarantee 
was given, " and the guarantee also 
stipulated that the bank should forth- 
with pay the amount due notwithstand- 
ing any dispute between the parties 
. aforesaid, it must be deemed that the 
moment a demand was made without 
protest and contestation, the bank 
had obliged itself to. pay irrespective 
of any dispute as to whether there 
had been performance in an orderly 
manner of the contractual obligation 
by the party. Consequently, in such 
a case, the party on whose behalf 
guarantee was given was not entitled 
to an injunction restraining the bank 
in performance of its guarantee.” 


Even in respect the letters of credit, 
the following principles are settled 
by the Supreme Court in United Commer- 
cial Bank v. Bank of India, (1981)2 
S.C.C.766- 83 Bom.L.R.379-  A.I.R.1981 
S.C.1426. * 


"The courts usually refrain from 
granting injunction to restrain the 
performance of the contractual obliga- 
tions arising out of letter of credit 
or a bank guarantee between one bank 
and another. If such temporary injun- 
ctions were to be granted in a trans- 
action between a banker and a banker, 
restraining a bank from recalling 
the amount due when payment is made 
under reserve to another bank or in 
terms of the letter of guarantee or 


caw 


e" 
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credit executed by it, whole banking 
system in the country would fail. It 
is only in exceptional cases that the 
courts will interfere with the machinery 
of irrevocable . obligations assumed by 


banks, They are the life-blood of 
international commerce, The machinery 
and commitments .-of banks are on a 


different level. 


f They must. be allowed 
to be honoured, 


free from interference 
by the courts, Otherwise, trust in 
international commerce  ' could be 
irreparably damaged. 


.No injunction could. be granted under 
Order 39, rules 1 and 2 of the Code 
unless the plaintiffs establish that 
they had aprima facie'case, meaning 
thereby that there was a bona fide 
contention between the parties or a 
serious question to be tried.. 


A payment "under reserve" -is understood 
in banking transactions to mean that 
the recipient of money may not deem 
it as his own but must be prepared to 
return it on demand. The balance of 
convenience clearly lies in allowing 
the normal banking transactions to go 
forward. Furthermore, the plaintiffs 
have failed to establish that they would 
be put to an irreparable loss unless 
an interim injunction was granted." 


In State Bank of India v. Economic 
Trading Coos A.I.R.1975 Calcutta 145 
cited by the learned Advocate-General, 
a Division Bench of the Calcutta High 
Court has observed as follows:- 


]"A bank guarantee has a dual aspect. 
It is not merely.a contract between 
the bank and *the beneficiary of the 
guarantee, it is also a security given 
to the beneficiary by a third party. 
In seeking to enforce the guarantee, 
the beneficiary, in effect seeks to 
realise the security furnished by 
the third party and the third party 
has, therefore, locus standi to chal- 
lenge the enforcement of the guar- 


antee. In the case of'a letter of 
credit, however, .courts are slow to 
interfere with its operation not 


merely on the ground of their import- 
ance, in international trade but also 


on the ground that the beneficiary 
is assured of the payment by the bank 

` once he had complied with the terms 
and conditions.of the letter of credit 
irrespective of his non-compliance 
with the contract into which he had 
entered with the third party or in 
other words on the ground of autonomy 
of the letter of credit." 


7. The following principles are thus 
well settled:- If the bank guarantees 
are (sic) unconditional the bank has 
no defence when its guarantee is sought 
to be enforced. It is the document of 
guarantee that has to be scanned to 
ascertain whether the guarantee is 
conditional or otherwise and whether 
it is an autonomous contract by itself. 
Ordinarily, the Court shall not grant 
an injunction restraining enforcement’ 
of such bank guarantees save where there 
is a clear cáse of fraud of which the 
bank had notice and where the special 
equity was in favour of the beneficiary 
under the bank guarantee, in the instant 
case, the appellant. 


8; In other words, there is по 
absolute fetter on the Court to grant 
injunction, 


9. Thus, the disposal of these appeals 
principally rests on the construction 
of the three bank guarantees. The terms 
and conditions of all the three bank 
guarantees are in identical terms except 
that in bank guarantee No.11/121 the 
amount of guarantee is  Rs.87,29,000 
and the lst Respondent's advice under 
clause 3 related to erection and commis- 
sioning stipulated in the contract 
No.II. It is therefore enough to extract 
guarantee No.11/3. 


"Advance Payment  No.11/13 Pursuant 
to the Contract hereinafter referred 
to as -"The Contract" which Messrs. 
Vinay Engineering, a sole proprietary 


unit of Priya Engineering Company 
Limited, B.6/4 (2nd Floor) Community 
Centre, Safdarjung Enclave, New 
Delhi-110029 hereinafter referred 
to, as "Contractor" have concluded 
with Neyveli hereinafter referred 
to as the "Purchaser" on the 18th 
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October, 1980 the Contractors have 
undertaken to manufacture and supply 
indigenous equipment Ex-works in India 


and erect and commission indigenous 
equipments and also the equipments 
manufactured and supplied by M/s. 


Transelektro of Budapest, Hungary for 
3 Nos. of Steam Generators with Auxili- 
aries of Neyveli Second Thermal Power 
Station particularly listed іп the 
Purchaser's letter of Intent Lr.No.2700 
K/H. II.T/80-276 dated 18th October, 
1980 of the contract as per the prices 
indicated hereunder against each - 


(a) Supplies Ex-works Rs.14,52,56,025 
(b) Erection, Testing 

and Commissioning Rs. 8.72,90,000 
(с) Service Charges Rs. 38,90, 798 


Total Rs. 23,64,36,823 
(Rupees Twenty-three Crores, Sixty-four 
lakhs, thirty-six thousand and eight 


hundred and twenty-three only) 


2. According to the said contract, 
the purchaser has undertaken to make 
an advance payment of Rs.1,45,25,602.50 
(Rupees One crore forty-five lakhs, 
twenty-five thousand and  six-hundred 
and two and paise fifty only) being 
the first initial advance payment of 
10% for supplies of indigenous equip- 
ments of the Contract value against 
issuance of an advance payment guarantee 
by a bank, 


3. For this advance payment, we the 
undersigned Bank of Baroda hereby 
guarantee to the effect that we irrevoc- 
ably undertake to pay to the purchaser 
upon the Purchaser's first demand and 
without demur the amount paid by the 
purchaser in advance or part thereof, 
but not exceeding Rs.1,45,25,602.50 
(Rupees One crore, forty-five lakhs, 
twenty-five thousand and six hundred 
and two and paise fifty only) provided. 
the purchaser advises us that the 
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Contractor has failed to fulfil his 
delivery obligations stipulated in the 
said Contract. 


&. This advance payment guarantee vill 
become effective only as soon as the 
amount of  Rs.1,45,25,602.50 (Rupees 
One crore, forty-five lakhs, twenty-five 
thousand and six hundred and two and 
paise fifty only) has been received 
at the free disposal of the Contractor, . 


5. This guarantee shall be valid, till 
llth March, 1984 and the Purchaser has 
the right to encash the Bank guarantee 
upto 60 days from the said date. Unless 
a claim has been lodged or action taken 
against us under this guarantee before 
the said date, we the Bank of Baroda 
shall be deemed to be discharged of 
our liability and no action shall lie 
against us thereafter. 


6. Further, we the undersigned Bank 
of Baroda hereby undertake to furnish 
suitable fresh Bank guarantee for 


-advance payment at the instance of the 


such reduced sum 
reckoning the. proportionate progress 
of supplies/work carried out by the 
Contractor as intimated by the purchaser 
so as to make the guarantee continous 
till the obligations under the said 
contract have been fulfilled by the 
Contractor. However, the entire period 
of guarantee from date of first issuance 
shall not be more than 60 months. 


Contractor for 


7. Our liability will be deemed to be 
reduced pro-rata as and when adjust- 
ments are made against the running bills 
submitted by the Contractor. 


8. In any case our liability under this 


advance payment guarantee shall not 
exceed  Rs.1,45,25,602.50 (Rupees One 
Crore, forty-five lakhs, twenty- five 


thousand and six hundred and two and 
paise fifty only).: 


9, This guarantee deed must be returned 
to us duly discharged upon the 
expiration of the guarantee. . 
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10. Letter of intent No.2700 K/H III/80, 


276, dated 18th October, 1980 is 
enclosed. 

10, The plain reading of clause 3 
unmistakably points out that the bank 
guarantees are irrevocable and that 


on the lst respondent's demand and on 
the- lst respondent advising’ the 2nd 
respondent that the appellant had failed 
to fulfil its delivery obligations in 
respect of bank guarantee 11/13 and 
11/94 and failed to fulfil its obli- 
gations of erection and commissioning 
as regards bank guarantee 11/121 the 
bank is bound to make the payments 
forthwith. It is relevant to notice 
that what was .enough for the Ist 
respondent to enforce the bank guaran- 
tees is to advise the 2nd respondent 
that the appellant had failed to fulfil 
his delivery obligations in respect 
of the first two bank guarantees and 
failed to fulfil its obligations of 
erection and commissioning in respect 
of bank guarantee 11/121, notwith- 
standing whether such advice is well- 
founded or not. We shall emphasise. that 
whether such advice by the lst respond- 


ent to 2nd respondent is valid or not, ` 


is not the concern of the 2nd respondent 
bank, but it is a matter to be fought 
between the Ist respondent and the 
appellant. 


11. So: too, it is not possible to. 


construe these documents having any 
link with contract No.II in their 
enforcement as contended by the learned 
Advocate-General, It is easy to perceive 
that in such a case, the bank guarantee 
‘Iwill lose its efficacy іп banking 
operations. For, any dispute touching 
the contract as such had to be settled 
by the arbitrator and if so, these 
documents shall not be enforced until 
then. The plain tenor of these documents 
will repel such a contention. Indeed, 
our approach finds support from the 
dictum of the Supreme Court in M.S.E.B. 
Bombay у. Official Liquidator, Н.С. 
Ernakulam, (1982)3 S.C.C.358= A.I.R.1982 
§.C.1497. The form of guarantee 
considered by the Supreme Court is 
almost similar to those under our 
consideration except that in the instant 


* Delhi, 


case, the Ist respondent had to advise 
that: the appellant either failed to 
fulfil its delivery obligations or its 
erection and commissioning obligations. 
Though in its three letters all dated 
17th January, 1983, the Ist respondent 
did not actually use the term that the 
appellant had failed to fulfil its 
delivery obligations in respect of the 
first two guarantees and its erection 
and commissioning obligations under 
the contract, the branch office of the 
lst respondent at New Delhi did send 
three communications dated 19th January, 
1983 specifically advising the 2nd 
respondent that the appellant had failed 
to fulfil its delivery obligations as 
also erection and commissioning obliga- 
tions under the contract. The learned 
Advocate General would submit that the 
three communications sent by the branch 
office to the lst respondent would not 
cure the defect inherent in the first 
three letters dated 17th January, 1983 
written by the lst respondent's head 
office and therefore, the lst respon- 


. dent's demand invoking the bank guarna- 


tees is not in conformity with the terms 
contained therein. We are unable to 
agree, For, the crucial consideration 
is whether there was a demand by the 
lst respondent as such but not whether 
such demand is by the head office or 
the branch office of the Ist respondent, 
In our opinion, it makes no difference 
whether the demand is by the head office 
or by the branch office. Thus, inciden- 
tally we hold that the lst respondent's 
demand by virtue of its branch office's 
communications, dated 19th January, 
1983 is in strict conformity with the 
tenor of three bank guarantees. 


12. There is yet another material 
factor that has to be noticed at this 
stage. Clause 7 of the bank 'guarartee 
stipulates that the 2nd respondent's 
liability will be reduced pro-rata as 
and when adjustments are made against 


the running bills submitted by the 
appellant. Fortunately, for the ~tst 
respondent, it had by its letter, dated 
25th January, 1983 addres to the 
Senior Manager, Bank of Baroda, Мем 


the various ba 
its demands in its lette 


referred: to 
guarantees, 
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dated 17th January, 1983, its demand 
in its branch office, letter dated 19th 
January, 1983 and gave credit to the 
pro-rata amount to be adjusted, i.e. 
10% of the value of supplies accepted 
for adjustment in the guarantees in 
respect of guarantee numbers 11/13 and 
11/94. It is common ground that at that 
time there ‘was no amount to be adjusted 
in respect of the third bank guarantee. 
It is useful to point out that after 
such adjustment, the amount due under 
each of .the bank guarantees is 
Rs.1,39,13, 768.24 while »in respect 
of the third,- the whole amount of 
Rs.87,29,000.. Thus, the ‘documentary 
evidence in this case conclusively esta- 
blishes that the lst respondent's demand 
on the 2nd respondent was in strict 
compliance with the terms in the guaran- 
tees. As such, on the principles of 
law settled by the Supreme Court, the 
2nd respondent bank had no escape what- 
ever, but to pay the amount to the lst 
respondent, 
13. There is yet another vital feature 
to be noticed in this case, The bank 
guarantee came to be executed in respect 
of advance payments made by the lst 
respondent to the appellant well in 
advance. By the enforcement of these 
guarantees, the lst respondent is only 
trying to recall its advance payments. 
This in our view’ will disable the 
appellant from. claiming any equity, 
much less special equity. Above all, 
it is significant to point out that 
at the time of payment of those advances 
by the lst respondent to the appellant, 
it was on the expectation that the 
appellant was to manufacture 
tonnes of structures with their own 
steels while by virtue of the joint 
proposal made by Transelektro on 30th 
September, 1982, which we had occasion 
to refer to, the appellant's. obligation 
was reduced to 3,450 tonnes. Then, we 
\ have no hesitation to conclude that 
he appellant is not at all entitled 
tò invoke equity to his support. In 
other words, no ‘special equity can be 
invoked Бу the appellant to sustain 
the relief of injunction as prayed for 
dis e 


It Se be out of place to refer 


. 23rd December, 


22,000 : 


[1985 


to the telex sent by Transelektro on 
1982 to the ist respon- 
dent. We had in fact extracted the said 
document earlier. It is seen from the 
said document that  Transelektro had 
expressed its inability to provide the 
crane to the appellant without which 
erection work could not be done. No 
doubt, the learned Advocate-General 
submitted that by virtue of а joint 


proposal made by Transelektro and the. 


appellant on 30th September, 1982 which 
was accepted by the lst respondent, 
the appellant was relieved of -its 
obligations to procure the crane and 
that therefore, if Transelektro were 
unable to procure such crane, the 
appellant is not to be blamed at all 
and that therefore, the lst respondent 


cannot complain that the appellant had: 


not fulfilled its obligations.. Though 
it may not be germane, yet as the matter 
was argued, we propose to deal with 
the same. The relevant part of the joint 
proposal is paragraph 2(b) and we have 
already extracted the same. Assuming 
that the. ist respondent had accepted 
the joint proposal as set out is 
Transelektro's letter of 30th September, 
1982, yet we are unable to read рага- 
graph 2(b) as relieving the appellant 
from its responsibility in finding out 
the crane. A fair reading of paragraph 
2(b) only shows that what was agreed 
if at all by the Ist respondent is that 
the amount of Rs.75,00,000 should be 
made by deducting the equivalent amount 
from the erection portion of the appel- 
lant's contract and that necessary help 
should be rendered by the lst respondent 


for getting the licence for necessary - 


import of the cranes. Thus, it is quite 
obvious that the appellant could not 
obtain for its use the requisite crane 
and, consequently, could not complete 
erection and commissioning as stipulated 
in the contract. 


15. It was also contended by the 
learned  Advocate-General that one of 
the issues to be decided by the Arbit- 
rator is whether ist respondent is 
entitled to invoke the bank guarantees 
of any ‘of them because of the termi- 
nation of the contract by the Ist 
respondent's notice dated 19th January, 


ГА 


1] 


: add that if it were to be found that: 


. contention, 


1983 being invalid, that therefore the 
matter is within the exclusive juris- ` 


diction of the Arbitrator and that it 
is not expedient on the part of this 


Court to collaterally decide that issue, . 


The mere fact that that was also one 
of the points left to the Arbitrator, 
will in no way remain a fetter on the 
absolute right. inhered in the Ist 
respondent to enforce the bank guarantee 
‘for the reasons already stated. We may 


the invocation of the bank guarantee 
by the lst respondent is not valid, 


it will not clothe either the appellant 


or the 2nd respondent to successfully 
desist the enforcement of the uncondi- 
tional bank guarantees by the ‘1st 
respondent as.explained by us and that 
if at all, the remedy of the appellant 


and the 2nd respondent lay only in. 


damages. In our view therefore the above 
makes no advance to the 


‘appellants case. In conclusion, we. find 


‘fail and are dismissed, 


that the appellant ‘had not made. out 
any case whatever to sustain the relief 
of injunction prayed for in all these 
applications and that the order of the 
learned Judge is quite correct. . 


16. The result is, all ;these appeals 
but in the 
circumstances of the case without costs, 


17. .Ме ,have followed the principles 
of law as settled by the Supreme Court, 


So, 'the leave orally asked for is 
deciined. | 2j ў 
6.5. ----- Appeal dismissed. 


. Krishnamurthy v. Arni Municipality, Arni 


` The 


. to his, own 


gence is not recoverable, 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS, `- ; 
Present:- S.Nainar Sundaram, J. 
*S.A.No.237 of 1979. 29th August, 1984. 
A.R.Krishnamurthy Appellant* 


Ve 


Arni Municipality, Arni, North Arcot Dt, 


by its Commissioner Respondent. 
Contract Act (IX of 1872), section 73 
- Scope and applicability - Suit for 
damages - Duty of the plaintiff to take 
reasonable steps to mitigate loss - 
Failure to mitigate - Effect - Right 
to claim damages barred. 


The main part of section 73 of the 
Indian Contract Act contemplates 
recovery of damages caused by reason 
of. breach of contract, as per the 
principles set out therein. But damages 
for the loss recoverable stand quali- 
fied, limited or circumscribed, by 
another principle set out in the Expla- 
nation to section 73 of the Act. In 
estimating damages or loss, the means 
which existed for remedying the damages 
should always be taken into account. 
damages ог 1055 recoverable is 
limited by the test of what a prudent 
man as per the circumstances prevailing 
should have reasonably done to mitigate 
the damages, A party omitting to take 
advantage of the existing and obvious 


means of remedying or diminishing the 


damages consequent upon the breach of 
contract cannot recover such portion 
of the damages or loss equitably due 
negligence and lethargy. 
In other words damages or loss, which 
might have been avoided by the exercise 
of ordinary prudence’ and common inteli- 
ГРага,4] 


The second principle to govern the award 
of damages is that there is a duty cast 
upon the plaintiff to take all reason- 
able steps to mitigate the loss conse- 
quent on the breach and if there is 
a failure to .discharge the duty and 
obligation it will- debar him from 
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claiming any part of the damages which 
is due. to his negligence to take such 


steps. [Para.5] 
Case referred to:- 

M/s. Muralidhar v. M/s. Harischandra, 
(1962)1 $S.C.J.462- (1962)1 S.C.R.653- 


A.I.R.1962 S.C.366. 


D.Peter Francis and P.R.Venkatasubra- 
manian, for Appellant. 5 


C.Chinnaswami, M.Shakir Ali and P.Chand- 
rasekran, for Respondents, 


The Court delivered the following 


JUDGMENT:- The defendant in O.S.No.767 
of 1973 on the file of the District 
Munsif of Arni, is the appellant in 
this second appeal. The plaintiff in 
the suit is the respondent herein. The 


plaintiff which is a Municipality, 
conducted auctions of leases -of two 
bunks. In the auction, the defendant 


. participated and he was the highest 
bidder for the first bunk for Rs.3,210 
and for -the second bunk for Rs.3,050. 
It is admitted that there was a second 
hihgest bidder, who had bid for the 
first bunk for Rs.3,200 and for the 

second bunk for Rs.3,010. The highest 
` bids of the defendant were confirmed 
by the plaintiff, but since the defen- 
dant did not pay the advance of three 
month's kist as per condition 14 of 
the Conditions of Auctions, in spite 
of repeated demands, the leases in his 
favour of ‘the two bunks were cancelled 
and the bunks were re-auctioned at the 
risk of the defendant and оп such 
re-auction, the first bunk fetched only 

a sum of Rs.550 and the second bunk 

fetched only a sum of Rs.520. The plain- 

tiff laid the suit for recovery of 
damages as the difference between the 
bids of the defendant and the bids at 
the second auction deducting the earnest 
money of. Rs.200 already paid by the 
defendant. The defendant contested the 
suit, stating that there was no conclu- 
ded contract and in any event the, plain- 
tiff ought to have confirmed the second 
highest bids of the first auction, 
having kept alive the second highest 
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bids by retaining the earnest deposits 
made by the second highest bidder of 
the first auction and if done so, the 
damages would have: got mitigated. The 


first court held that there was a 
concluded contract; however, the first 
court countenanced the plea of the 


‘defendant on the question of failure 
on the part' of the plaintiff to mitigate 
the damages on. the facts pleaded and 
proved, and in this view, the suit of 
the plaintiff was dismissed but vithout 
costs. The plaintiff appealed. In the 
appeal, the defendant wanted to canvass 
the aspect that there was no concluded 
contract between the plaintiff and the 
defendant. The lower appellate Court 
did not permit the defendant to canvass 
this aspect on the ground that he has 
not filed а cross objection to the 
finding in this behalf rendered by the 
first court. On the question. of damages 
the lower appellate Court has chosen 
to take a view different from the one 
expressed by the first court and, 


opining that the plaintiff has taken 
all the steps to mitigate the damges, 


reversed the judgment and decree of 
the first court by allowing-the appeal, 
and the suit of the plaintiff was 
decreed with costs. The lower appellate 
Court also allowed costs in the appeal 


before it. This second appeal is 
directed against the judgment. and decree 
of the lower appellate Court. 
2. At the time of admission of this 
second appeal, the following substantial 
questions of law were mooted out for 
_consideration:- | 


1. Whether the lower appellate court 

is right, in holding that the appel- 
lant : cannot canvass the finding 

rendered against him by the trial 

court because he has not filed any 

cross objections against that finding © 
i.é. regarding the validity of the 

contract and whether the view of the 

lower appellate court is contrary 

to Order 41, rule 22, of the C.P.C.? 


2. Whether the lower appellate Court 
is correct in holding that on a proper 
interpretation of the terms of the 
contract the plaintiff is entitled 
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to damages and 

.that the plaintiff is entitled to 
be indemnified in whole of the sum 
claimed as damages? 


3. With regard to the first substan- 
tial question of law, Mr.D.Peter 
Francis, learned counsel for the appel- 
lant, did not press forth the same in 
view of “an assessment of the legal 
position with regard to the 
disclosed in the case. I am inclined 
to agree with the learned counsel for 


the appellant that there has been an 


omission on the part of the lower appel- 
late court to apply the correct princi- 
ples on the question of mitigation of 
damages, It is true that the defendant 
- committed breach of the obligations 
cast on him. It is true that the plain- 
tiff got the right to re-auction the 
bunk@ when there was a failure on the 
part of the defendant to pay the advance 
of three months kist as per the condi- 
tions stipulated, It is also true that 
at the second auction, the bids were 
for meagre: amounts. But, the evidence 
has disclosed that the second highest 
bids of the first auction were kept 
alive and the plaintiff had preserved 
the right to accept the second highest 
bid of the first auction in case of 
failure to fulfil his obligation by 
the first highest bidder and that was 
the reason why the second highest bids 
of the first auction were kept alive 
by retaining the earnest money deposits 
made therefor and the plaintiff has 
not offered any explanation for ignoring 
the second highest bids of the first 
auctien kept alive and falling back 
upon the bids obtained at the second 
auction which bids were admittedly for 
meagre amounts. The Junior Assistant 
of the plaintiff, examined as P.W.1 
had deposed that the amounts deposited 
by the second highest bidder of the 
first. auction have been retained by 
the -plaintiff municipality to confirm 
the leases in his favour if it is to 


be found that the leases could not һе. 


concluded in favour of the first’ highest 
bidder in the first auction, 
the defendant. It is not made out by 
the plaintiff that the second highest 
‘bids of the first auction stood 


in further holding. 


facts 


‘and mitigate the damages 


namely. 


abrogated at any relevant point of time 


and in any event, anterior to the second 


auction by returning the amounts 
deposited therefor, so that it could 
be stated that the second highest bids 
of the first auction could not be taken 
note of and implemented further. It 
is also not demonstrated by the plain- 
tiff that the second highest bidder 
of the first auction declined to accept 
the grant of the leases in his favour 
in respect of the two bunks. On the 
other hand, that there is scope for 
accepting the second highest bids of 
the first auction in case the first 
highest bids of the first auction could 
not be implemented and prosecuted, is 
evident from rule 11 of the Auction 
Rules. Such. being the factual position, 
I am of the view that the Explanation - 


_ to section 73 of the Indian Contract 


Act, hereinafter referred to as the 
Áct, would squarely come into play and 
there is a blatant omission on the part 
of the plaintiff to remedy the situation 
even though 
as established by the facts in the case, - 
it had the means to do so. 


4. Explanation to section 73 of the 
Act reads as follows: 


"In estimating the loss or damage 
arising from a breach of contract, 
the means which existed for remedying 
the inconvenience caused by the non- 
performance of the contract must be 
taken into account." 


The main part of Section 73 of the Act 
contemplates recovery of damages caused 
by reason of breach of contract, as 
per the principles set out therein. 
But the damages or loss recoverable 
stand qualified, limited or circumscri- 
bed, by another principle set out in 
the Explanation to, section 73 of the 
Act. In estimating damages or loss, 
the means which existed for remedying 
the damages should always be taken into 
account. The “damages or loss recoverable 
is limited by the test of what a prudent 
man as per the circumstances prevailing 
should have reasonably done to mitigate 
the damages. A party omitting to take 
advantage of the existing and obvious 
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means of remedying or diminishing the 
damages consequent upon the breach of 
contract, cannot recover such portion 
of the. damages or loss equitable to 
his own negligence and lethargy. In 
other words, damages or loss, which 
might have been avoided by the exercise 
of ordinary prudence and common intelli- 
gence, is not recoverable. 


5, The second principle to govern 
the award of damages is that there is 


a duty cast upon the plaintiff to take. 


all reasonable .steps to mitigate the 
loss consequent on the breach and if 


there is a failure to discharge this 


duty and obligation, it will.debar him 
from claiming any part of the damages 
which is due to his negligence to take 
such steps.’ This principle has been 
recognised by the Supreme Court 
in Messrs. Muralidhar v. Messrs. 
chandra, (1962)1 §.C.J.462= (1962)1 
S.C.R.653= A.I.R.1962 8.C.366. If this 
principle is applied, I find that the 
plaintiff could have as well resorted 
to the second highest bids of the first 
auction on the facts and circumstances 
disclosed and mitigated the damages 
бо a very large extent, and hence the 
plaintiff has to confine its claim for 
damages for a sum of Rs.10 with refer- 
ence' to the first bunk and Rs.40 with 
reference to the second bunk, aggrega- 
ting to Rs.50, But, we find that the 
plaintiff has with it already the moneys 
deposited by the defendant. to the tune 
of Rs.200, which the plaintiff could 
adjust and, іп fact, 
adjust on the other basis towards the 
damages, and hence there is no need 
to pass a decree even for this sum of 
Rs.50, This obliges me to interfere 
‘in second appeal and accordingly, this 
second appeal is allowed; the judgment 
and decree of the lower appellate court 
are sét aside; and the suit of the 
plaintiff will stand dismissed. In the 
peculiar circumstances of the case, 
I direct the parties to bear their 
respective costs throughout. 


R.S. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- G.Ramanujam and V.Ratnam, JJ. 


*W.P.No.413 of 1978. 12th December, 


1984. 


The Tamil Nadu Khadi and Village Indus- 
tries Board, by its Secy. Kuralagam, 


Madras-1 Appellant* 
Ve 
Venkatesan and another Respondents. 


Industrial Disputes Act (14 of 1947), 
section 33 (c)(2) - Claimant in receipt 
of salary - Services of employee dispen- 
sed with but later on reinstated - Claim 
by employee for arrears of salary - 
Claim rejected on allegation of his 
being employed in another ‘occupation 
during the period for which claim was 
made - Opportunity to adduce evidence: 
to prove it should have been given - 
Refusal of opportunity not justified. 


An employee who filed a claim under 
section 33(с) (2) of. the Industrial 
Disputes Act was alleged to have been 
employed during a part of the concerned 
period in another Department. The Labour. 
Court did not allow the employer to 
adduce evidence to that effect as the 
concerned party was not ready with it 
when the matter was taken up. 


Held:- Merely because 
had not filed an application for 
adjournment before the Labour „Court, 
its request to be given ‘an opportunity 
for producing the necessary documents 
cannot be said to be unreasonable or 
irrelevant. 


the ` appellant 


It is by now well established that if, 
during the period for which а claim 
under section 33(c)(2) of the Industricl 
Disputes Act has been made, the claimant 
has been in receipt of salary or wages 
in another :occupation, that should go 
to reduce the liability of the employer 
against whom the claim has been made. 
[Para.2] 
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(Ramanujan, J.) 


Case referred to:- 


A.R.Sambandham v. Central Govt. Labour 
Court, · (1969) Lab.I.C.591- (1969)2 
Lab.L.J.442- 35 Е.Ј.В.154=  A.I.R.1969 
Mysore .196, 


Appeal under clause 15 of the Letters 
Patent against ‘the order of Mr.Justice 
Mohan, dated 8.2.1977 and made in the 
exercise of the Spécial Jurisdiction 
of the High Court in Writ Petition 


` No.2699 of 1975, presented under Article 


"that 


226 of the Constitution of India to 
issue a Writ of Certiorari, calling 
for the records pertaining to O.P.No.241 
of 1971 on the file of the 2nd respon- 
dent Labour Court, including the common 
order of the 2nd respondent, dated 
30.9.1974 passed therein and quash the 
said order in so far as it relates to 
O.P.No.241 of 1971. 


The Judgment of the Court was delivered 
by ` 


Ramanujam, J.:- This appeal is direct- 


ed against the decision of Mohan, J.. 


in Writ Petition No.2699 of 1975: The 
first respondent was employed as Charge- 
man, Grade I, in the Tamil Nadu Khadi 
and Village Industries Board, the appel- 
lant. herein. His services were termi- 


‘nated by an order dated 23.9.1984 on 


the ground of .his alleged failure to 
keep alive the security policy. The 
first respondent thereupon filed a Writ 
Petition No.3627 of. 1965 in this Court 
and the order of termination of: his 
services stood quashed in the said writ 
petition. Thereafter, the first respon- 
dent filed an application under section 
33-C(2) of the Industrial 
claiming arrears of salary from 
23.9.1964 till- 18.10.1970 when he was 
reinstated as a result of the order 


‘passed by this Court in Writ Petition 


No.3627 of 1965. In the claim petition 
filed’ before the ‘Labour Court the total 
arrears of salary for the period from 
23.9.1964 to 18.10.1970 was Rs.23,160/-. 
One of ‘the defences taken in the said 
petition by the appellant herein was 
the first respondent was по 
entitled to claim: the entire amount 
of salary for the period in question 


M.L.J.56 


Disputes Act, 


аз he was employed during а portion 
of “the period in the Khadi Department 
of Ghadhi Gram between 22.10.1984 and 
31.8.1969, and therefore, the appellant 
will not, in any event, be liable to 
pay arrears of salary for the said 
period when the first respondent was 
working · іп the Khadi Department at 
Gandhi Gram and receiving remuneration, 
Оп this point, the appellant wanted 
to adduce evidence, but the Labour Court 
has not chosen to give an opportunity 
to the appellant to produce evidence 
relating to the employment of the first 
respondent during a portion of the 
period for which the first respondent 
had claimed arrears of salary. The 
Labour Court has however, chosen to 
direct the appellant to pay the said 
sum of Rs.23,160/- claimed by the first 
respondent. Aggrieved against. the said 
order the appellant filed a Writ Peti- 
tion No.2699 of 1975, wherein it prayed 
for the issue of a writ of certiorari 


'to quash the order of the Labour Court, 


The learned single Judge has chosen 


-to dismiss the writ petition with the 


following observation: 


"Тһе. only ground of attack against 
the impugned order is that the 
petitioner was prevented from letting 
in evidence to the effect that the 
employee was under the employment 
of  Khadi Department Gandhi Gram 
between 22.10.1964 and 31.8.1969 and 
the Labour Court refused an adjourn- 
ment. In the result the petitioner 
was.disabled from placing this valu- 
able evidence. If the same was admit- 
ted, that would have gone towards 
reduction of the petitioner's liabi- 
lity. The learned counsel for the 
respondent would urge that this state- 
ment is made only for the purpose 
of the case and if the petitioner 
was earnest, it ought to have filed 
ап application for adjournment. I 
am in agreement with what is submitted 
by the respondent. There is nothing 
on record to show that the Labour 
Court was moved for an adjournment 
for the purpose of letting in evidence 
and thè same was refused. Therefore, 
this plea of the petitioner cannot 
be entertained at this stage," 


. has 
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It will be seen from the above order 
that since the appellant had not filed 
.an' -application for .adjournment for 
producing the necessary evidence, the 
‘learned Judge was of the view that it 
cannot’ now seek an opportunity for 
letting in the necessary evidence before 
the,Labour Court. As a matter of fact, 
the learned counsel for the appellant 
produced before us the letters 
received from Gandhi Gram showing that 


the first respondent was employed during. 
a certain period and he was in receipt 


of certain remuneration. It is only 
‘to adduce evidence in- -respect of the 
first respondent's employment 
a certain period, opportunity was asked, 
but the opportunity was not given by 
the Labour Court and the appellant came 
with the grievance that it was not piven 
enough opportunity to produce evidence, 
Љу filing this writ petition. . 


:2.. It is not in dispute that the 
employment of . the first respondent 
during the period for which claim was 
made, will be a relevant matter. It 
may be that the appellant was not in 
a position to adduce evidence at the 
“time when, the Labour Court took up the 
matter for consideration and, even 


though an opportunity was asked . for’: 


by the appellant, the Labour Court did 
not choose to adjourn the matter for 
the purpose. But, merely because the 
.Jappellant had not filed an application 
{Сог adjournment before the Labour Court, 
its request for an opportunity for 
producing the necessary documents cannot 
be said to be unreasonable or irrele- 
vant. If really, as contended’ by the 
appellant, the first respondent was 
employed during a portion of the period 
for which claim has been made in the 
claim: petition under section 33-C(2) 
of the Industrial Disputes Act, he will 
not be entitled to claim back-wages 
for the said period. In this case, ‘since 
there is a prima facie material produced 
before this Court showing that the first 
respondent was employed elsewhere during 
a portion of the period, the matter 
calls for a further enquiry by’ 
. Labour Court, and therefore, in the 
interests of justice, we feel that the 
labour Court should be directed to go 
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into the question as to whether the 
first respondent was employed elsewhere 
and: was in receipt of salary during 
the said period of employment. If the 
first respondent was employed during 
a portion'of the period for which claim 
has been made and vas in receipt of 
income, that would go towards reduction 
of the appellant's liability. Though 
the Labour Court, relying on a decision 
in Sambandham v. Central Government 
Labour Court and another, (1969)2 . L.L. 
J.442: (1969) Lab.I.C.5912 35 Е.Ј.Е.145= 
A.I.R.1969 Mysore 196 has stated that 
it had. no , jurisdiction to find out 
whether, during. the period for which 
the employee was entitled to back-wages, 
himself employed in another 
profit earning activity, we are of the 


‘view that it is by now well established 


that if, during the period for which 


.Claim under section 33-C(2) has been 
- made, the claimant has been in receipt 


of salary or wages in another occupa- 
tion, that should ро to reduce the 
liability of the employer against whom 
the claim has been made. In this view 
of the matter, we allow the appeal and 
set aside the order of the Labour Court, 
with a direction that the Labour Court: 
after giving 
an opportunity to the appellant to put 
forward its case relating to the employ- 
ment of the first respondent elsewhere 
during any portion of the period for 
which claim has been made. Thére will 
be no order as to costs. 


Appeal allowed. 


1] ` Paramananda Naicker, In re 
(Maheswaran, J.) 


IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. ` 


Present :—P.R.Gokulakrishnan and G.Mahe- 
swaran, JJ. 
*0.S.A.No.136 of 1984. L%h December, 

$ 1984. 
N.S.Paramananda Naicker Appellant* 
СИРА Act (XXXIX of 1925), sections 
225, 255 and 276 - Letters of Admini- 
stration - Application for grant of, 
limiting it to а particular property 
- Can be granted where the case requires 
an exception to be made. 


. Held:- It. is well settled that an appli- 


cation for probate or letters of admini- 
stration must ordinarily be with refer- 
ence to the will and the whole of the 


estate, but where the case requires 
an exception to be made, then the 
letters of administration or probate 
may be granted subject to such an 
exception. [Para.5] 
Case referred to:- 

Ramachandra Gowder v. Nanjappa, (1973)1 
M.L.J.189= 85 L.W.727- = .A.I.R.1973 


Mad, 179. 


Appeal under Clause 15 of the Letters 
Patent against the order of Venkata- 
swami, J. dated 15th June, 1984 in О.Р. 
.. of 1983 in Diary No.12079 of 1983, 


S,Balasubramaniam, for Appellant. 


T.N.Vallinayagam, Addl. Govt. 


for Respondent. 


Advocate, 


The Order of the Court was made by 


Maheswaran, J.:- This appeal is .direc- 
ted against the judgment of our learned 
brother,  Venkataswami, J. passed in 
Diary No.12079 of 1983. The only 
question that arises in this appeal 
is whether Letters of Administration 
can be granted limiting it to a speci- 
fied property in the Will and Codicil. 

‘2. Опе executed 


C.Manicka : Naicker 


will, 


: sary additional 


"The 


~ 
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1937 a Will. He left 
Ammal and 


on 3lst March, 
behind his widow. Kulandai 
Kuppusami Naicker and Paramananda 
Naicker, his foster sons. By the said 
he bequeathed various items of 
properties to the said persons to be 
enjoyed during their lifetime without 
any power of alienation and thereafter 
to the heirs of the said two foster 
sons absolutely. But on 23rd December, 
1938, he executed a Codicil at Madras 
and appointed Kuppuswami Naicker, one 
of his-foster sons as executor. 


3. Paramananda Naicker, one of the 
foster sons, filed 0.P.No.233 of 1961 
for probaté of the latter document 
alone, namely, the coditil. Kuppuswami 
Naicker, another foster son, entered 
caveat whereupon the said O.P. was 
converted into a testamentary Original 
Suit No.5 of 1962, The caveator had 
no objection to the appellant asking 
for probate in respect of the original 
of the will with the codicil’ annexed 


‚апа to his being appointed as Executor, 


The Court permitted the appellant to 
amend the plaint and to pay the neces- 
court fees. But, as 
the appellant-plaintiff did not amend 
the plaint, the suit was ultimately 
dismissed on the ground that the grant 
of probate of the codicil’ alone is not 
maintainable. 


4. The appellant has now filed a 
.petition under sections 225 and 276 
of the Indian Succession Act, 1925 for 


the grant of Letters of Administration 
with the -will and codicil attached, 
limiting it to the property mentioned 
in the codicil, which is house -No.42 
Ramakrishna Mutt’ Road, Mylapore, Madras. 
office raised an objection that 
the appellant cannot maintain this 
application in view of the fact that 
the relief was negatived by an earlier 
order of this Court in T.0.S.No.5 of 
1962. The matter was posted before the: 
learned single Judge, who agreed with 
the office note but (sic) directed the 
appellant’ to amend the application 
appropriately if he chooses to prosecute 


_the matter further, ` 


5. Learned counsel for the appellant, 





Mr. Balasubramaniam, contended that Е 
Section 225 of the Indian Succession 
‘Act, Letters of. Administration can be 
granted. to a particular property subject 
to certain exceptions. Our attention 
was invited to the ruling in Ramachandra 
Gowder v. Nanjappa, (1973)1 M.L.J. 189= 
85 L.W.727- A.I.R.1973 Mad.179. That 
was a. case where most of the: estate 
of the.deceased was administered without 
obtaining a probate. Under such circum- 
stances, . a Division Bench of this Court 
held . “that Letters of Administration 
can фе... .granted for the: property in 
respect». of which administration is not 
completed. . It is well-settled that an 
application’ for Probate ‘or Letters of 
Administration must ordinarily be with 
reference to .the will ‘and the whole 
of the: - Estate, but. ‘where the , case 
requires. an exception.. to be made, then 
the Letters: of Administration or Probate 
may be granted subject to such an 
exceptions: . MEC 


6. ig ‘this case, it Should be noted 
that the original will was executed 
at Chingleput.. No executor was áppointed 
under the will. The codicil was executed 
at Madras _ appointing an executor, 
is now no more. The appellant is one 
of the beneficiaries, who- has to enjoy 
the property during his lifetime without 
any power of alienation. It is пом 
pointed*-out by the learned: counsel for 
the appellant that. most of the proper- 
ties except the one ‘covered by codicil 


had -been dealt. with by alienation and . 


otherwise by both the, appellant and 


the other. beneficiaries’ and what remains 


is the property covered by the: codicil 


in réspect of which the. Letters of 


Administration are. now sought for. 


Te. The iéarned counsel for the appel- 
- lant .submits . that; on ; the. basis ‘of 


section 57(b) ‘of ‘the Act,’ the petition 


has to. be numbered, But, we are not 


-adverting to: this: ‚ Subject ` ‘o£ the case, 


since, wé ‘decide on. thé. facts of the 


present, case that“ ' exception has: been . 


made out. for the -purpose of invoking 
sectión 255. of. the: Indian. Succession 
Act. 7 


8. As most P9 estate of. the 
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deceased had been alienated and since 
the other foster son by name Kuppuswami 
Naicker: is dead, and as the .property 
has to be administered,’ we are of the 
view that the appeal should be allowed. 
Accordingly, the appeal is allowed, 
the order of the learned single Judge 
is set aside and we direct the office 
to take the petition on file it other- 
wise found, in order. No costs. 


Appeal allowed. . 


IH THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- David Ánnoussamy, " А 


#5.А.Мо.618 of 1979. 0th August, 1984. 


Vittabai Ammal Appellant* 
Ve 
. S.Radhakrishnan and others Responden ts. 


Torts - ‘Death due to electric • shock 
in a shop - Premises in possession of 
tenant - Wiring system done by the owner 
- Heid that the owner, was liable. 


A girl M while standing near a shop 


to purchase cigaratees for her father, 
came into contact with the cross irion- 
bar attached to the zinc-sun-shade in 
front of the shop and received a heavy 
electric shock as а result of whch she 
died. In an action- for damages against 
him the owner of the building urged 
that .he: was not liable .in any manner 
since the premises were in the posses- 
sion of the tenant. Relying on the old 


T] | ' Vittabai Ammal v. Radhakrishnan 
(David Annoussany, J.) 


principle of English law that persons 
visiting the demised  premisés after 
the lessee had entered into possession 
cannot hold the lessor liable for 
injuries even from existing defects 
the lessor denied liability. 


Held:- That the proposition of law would. 
apply only in the cases where the owner 


of the building "has no obligation to 
keep the building in safe condition, 
In the case on hand the accident 
“resulted out of an electric shock. The 
entire wiring system was done by the 
owner. He was responsible for its 
Maintenance in good condition. It was 
clear that the accident was from a fault 
in electric connection leading to the 
shop different to the one leased out 
to another tenant of the owner. [Para.5] 


Case referred to:- 
Lane v, Cox, (1897)1 Q.B.415. 


N.Sivamani, N.Krishna Mitra and S.C.Kri- 
. shnamoorthy, for Appellant. 
` K.Sengottain, for Respondents 1 
2. 


and 


M.V.Gopalaratnam, for Respondent. No.3 
.S.K.Rajavelu, for Respondent No.4. 
| The баш delivered the following. 
JUDGMENT:- The facts of the gage are 


summarily as follows:- On 23rd August, 
1971 at about 9.15 A.M. one girl by 


name Mala, aged about 10 years, daughter. 


of the plaintiffs herein, while standing 
near the shop of the second defendant 
to purchase cigarates for her father, 
came into contact with .the cross iron 
bar attached to the zinc-sun-shade in 
front of the said shop and received 
a heavy electric shock as a result of 
which, she died on the way to General 
Hospital. Тһе, first defendant is the 
owner of the premises including the 
three shops. in front of the premises. 
The second defendant is.a tenant under 
the first defendant of one of the shops 
and is doing business ir betel nut, 
cigarettes etċ. The plaintiffs insti- 


of their child.’ 


445 


tuted this suit against both the defend- 
ants for having them declared to be 
jointly ard severally liable to pay 


‚ап amount of Rs.5,000/- for the damages 


caused to them on account of the death 
Both the defendants 
conténded that the death was not due 
to the electric shock from the cross 
iron bar, but from some other source. 
Upon perusing ` the evidence produced 
by the plaintiffs as well as the defend- 
ants and also after hearing the indepen- 
dent witnesses viz., the experts from 
the Electricity Department, the trial 
court came to the conclusion that the 
death was caused by the leakage of 
electricity in the cross iron bar and 
found that the accused defendant as 
well as the third defendant viz., the 
Tamil Nadu Electricity Board, were not 
liable and ordered the first defendant 
to pay an amount of Rs.5,000/- to the 
plaintiffs, by judgment dated 4th 
December} 1975. 


2. | No appeal was filed by the plain- 
tiffs against the decree exenorating 
completely defendants 2 and 3. Appeal 
was filed by the defendant No.l. The 
lower appellate Court by judgment dated 
3rd December, 1977 concurred with the. 
findings and reasoning’ of the trial 
Court and dismissed the appeal. It is 
against that judgment that the present 
appeal is preferred. : 


3. The only point urged before me 
by the appellant is that he, as the 
owner of the building, is not liable 
in any manner for : the accident occurred 
when the premises were in the possession 
of the tenant. For this proposition, 
he relied mainly оп the principle 
applied in the English Case Lane Vo 
Сох» (1897)1 Q.B.415. The proposition 
of law emerging out of that case is 
that persons visiting the demised 
premises after the lessee had entered 


‘into possession cannot hold the lessor 


liable for injuries even from existing 
defects and they have to look to the 
lessee for any relief because it is 
he who was in entire custody of the 
building. 


4. The basic principle in matters 
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of torts is that there should be a 
direct link: between the tort caused 
and the person held liable. In the case 
Lane v. Cox, (1897)1 Q.B.415, the land- 
lord who lets an unfurnished house in 
a dangerous condition, he being under 
no obligation to keep it in repair, 
is not liable to his tenant, or to a 
person using the premises, for personal 
injuries happening during the term and 
due to the defective state of the house. 
This decision dated 19th December, 1896 
is based. on the contract between the 
lessor and the lessee as per which the 
lessor has по obligation .to 
building in good condition. 
the lessee has undertaken the responsi- 
bility to keep himself the building 
in safe condition, he is obviously alone 
résponsible for any damages~caused to 
the visitor. But, the fixation of liabi- 
lity as in the case of Lane у, Сох, 
(1897)1. Q.B.415 would apply only if 
it is the respective obligations of 
the lessor and lessee to keep in condi- 
tion the premises is the same, that 
is to say, when the obligation to keep 
the building in safe condition lies 
on the shoulders of the lessee. 


Thus if 


5 This has been also clearly explain- 
ed in the book "the Law of Torts" by 
S.Ramaswamy Iyer, 6th Edition, 1965, 
page 383, which has been produced before 
‘me by the appellant herself. In para 
21, under the head "Negligence - Parti- 
cular cases", the learned author after 
setting out the principle in Lane 
ve Cox, (1897)1 Q.B.415 - proceeds to 
say that this would be the ordinary 
rule,* but that there may be exceptional 
cases where the lessor is liable. The 
first set of exceptions would be when 
the lessor has entered into covenant 
to repair and his failure to perform 
it, results in bodily harm to the 
persons using the premises, Then the 
learned author proceeds with the follow- 
ing sentences, 


"The cases in England which deny the 
lessor's liability in such a case, 
'".proceed on ‘the now exploded doctrine 
of privity and have ceased to have 
any authority now. They have now 
become obsolete in England - and it 
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is suggested also in India’ - after 
the 'Occupiers' Law Act, 1937 (section 
4(1), which casts -on the landlord 
of premises the same duty of care 
to persons lawfully in the premises 
as if he had invited or permitted 
them to use the premises in respect 
of dangers created by his failure 
to perform the terms of the contract 
with his tenant for the maintenances 
or repair on his premises." 

the law 
Q.B. 
415 is not of universal application. 
It would apply only in cases where the 
owner of the building has no obligation 
to keep the building in safe condition. 
The appellant has not shown that it 
was in this case. The accident resulted 
out of an electric current shock. The 
entire wiring system was so done by 
the appeliant owner, He was responsible 
for its maintenance in good condition. 
After the accident, it is to her that 
the Assistant Engineer addressed a 
notice directing her to proceed with 
the entire re-wiring system in her 
premises, under Exhibit B-3. Аѕ per 
Exhibit B-2, namely the report of the 
Electrical Accident, the cause of the 
accident is shown to be as follows:- 


proposition of 


"Due to leakage of current in the 
premises, the casuality who came in 
contact with cross iron bar “in the 
betel net shop, received heavy shock." 


Giving further details, the Assistant 
Engingeer, Tamil Nadu Electricity Board, 
in Exhibit B-4 explained as follows: 


"On further investigation it was found 
that zinc sun shade in front of the 
shop has become live due to contact 
with live terminals of circuit wire 
loading to the tube light of the shop 
owned by another tenant Thiru Munivel 
of the same premises." 


It is therefore clear that it is from 
a.fault in electric connection leading 
to the shop different to the one leased 
out to defendant No.2 that the leakage 
happened. Therefore, the defendant No.2, 
that is to say, the lessee was in no 


T} 
manner concerned in this accident and 


the entirety of the responsibility falls 
on the owner, who was’ solely in charge 


| of the electric system in the ,premises. 


It is thus found that the proposition 
of law relied upon by the .appellant 
has no application whatsoever to the 
facts of this case. 


In the result, the appeal fails and 


‘it is dismissed with costs. Costs only 
to the plaintiffs. 


; Appeal dismissed. 


IN THE HIGH COURT OF _ JUDICATURE -AT 
MADRAS. S 


Present:- G.Maheswaran; Je 


*5.А.Мо.1939 of 1979 and Cross objec- 


tions... 19th October, 1984, 
| P.Ramaswamy | Арре11апЕ* 
у, 


` 


Sri-la-Sri Somasundara Sri Gnanasambanda: 


Desika Pramacharia  Swamigal, Adheena- 
Kartha. , Madurai Adheenam Respondent. 


‚апа 

Sri-la-Sri Somasundara Sri Énansambanda 
_Desika Paramacharya Swamigal, Adheena- 
 kartha, Madurai Adheenam Cross objector. 
Ve | 
P.Ramaswamy Respondent. 


(A) Hindu Religious Endowment - 
. properties = 


Mute. 


E Ramaswamy v. Adheenakartha, Madurai Adheenam 


granted by him - 
‘successor Madathipathi unless the lease 


. properties. It 


: arising, out 


Powers of alienation -by ` 
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the Head of the.mutt - Perpetual lease 
Not binding on the 
is -for legal necessity on for the 
benefit of the estate of the.mutt. 


A Madathipathi as the Head of a Mutt 
has not got un unqualified power of 
alienation in respect of the Mutt 
is clear that unless 
it is shown that a permanent lease was 
entered into’ for legal necessity or 
for the benefit of the estate of the 
mutt, the said lease cannot be binding 
on the succeeding Madathipathi. The 
burden: of establishing the circumstances 
justifying an alienation of the suit: 
property is on the alienee. [Paras.6 & 7] 


(B) Civil Procedure Code (V of 1908), 
section 2(12) - Mesne profits - Profits 
of improvements effected 
by a permanent lessee: are not mesne 
profits. : 


А reading of section 2(12), Civil 
Procedure Code, shows that mesne profits 
shall. not include profits due to 
improvements made by a person in wrong- 
ful .possession. In the instant case 
S was a permanent lessee and his rights 
were transferred to the defendant's 
father and the defendant was said to 
have got the property: in a partition 
effected. in his family. The possession 


. of the suit property by the defendant 
'is therefore that of a permanent lessee, 


It cannot be said that a permanent 
lessee is a persón in wrongful posses- 
sion during the lifetime of the Madathi- 
pathi who granted the permanent ‘lease. 


. It should also.be noted here that when 


the lease was granted, the suit property 
was a barren land not brought under 
cultivation. The coconut trees and mango 


trees were planted by the permanent 
lessee and the -defendant's father. 
Therefore, any profits which accrued 


from the: usufructs of these trees are 
not mesne profits. [Рага„10] 


Cases referred to:- 
Maharanee Shibessouree Debia v. Mothoora 


Nath Acharia, (1869-70)13 М.1.А.270 
(Р.С.); Prosunno Kumari Debya v. Golab 
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Chand Baboo, (1875) L.R.2 I.4.145; Hanu- 
man Pershad Panday v. Babooee Munraj 


Кооп Werjee, (1854-57)6 М.І.А.393; Pala-. 


Sreemath Devasikamony 
Pandarasannadhi, (1917)  I.L.R.40 Mad. 
700: L.R.44 I.4.147: 33 M.L.J.1: 16 
L.W.222: A.I.R.1917 P.C.33; Daivasikha- 
mani Ponnambala реѕікаг v. Periyannan 
Chetty, L.R. (1936) 63  I.4.261: 71 
M.L.J.105: “I.L.R.59 Mad.809: A.I.R.1936 
P.C.183; Vidya Varuthi v. Balusami 
Аууаг, L.R. (1921)48 І.А.302: 41 M.L.J. 
346: I.L.R.44 Май,831: A.I.R.1922 
P.C.123; Rajaram Dass Bavaji v. Bharata 
. Dass Bavaji, (1917)38 1.C.221; Muthu- 
swamiar v. Sree Sreemethanithi Swamiyar; 
(1915) I.L.R.38 Mad,356: 25 M.L.J.393; 


,niappa Chetty v. 


Narasimhachari | v. Gopala Ayyangar,» 
(1905)1.L.R.28 Mad.391; Iswar Gopal 
v. Pratapmal Bagaria, 1951 §.C.J.285: 


- 1951 S.C.R.332: 64 L.W.525: A.I.R.1951 . 


5.6.214; Sri-la-Sri Shanmuga Desika 
Gnanasambanda Pandarasannadhi Ve 
Anandhakrishna  Swaminaidu, (1936)70 


M.L.J.155: I.L.R.59 Mad.402: 43 L.W.327: 
A.I.R.1936 Madras 247. 


.R.Thiagarajan, for Appellant. 
D.Peter Francis, for Respondent. 
The Court delivered the following 


"^'JUDGMENT:- The defendant is the appel- 
lant. The suit out of which this second 
appeal is preferred was filed ‘by the 
Adheenakarthar of the Madurai Adheenam 
for a declaration that the perpetual 
lease dated 29.1.1916 does not bind 
the plaintiff-Mutt and for possession 
of suit items 1 and 2 and. for profits, 
past and future. The  plaintiff-Mutt 
is a religious trust. The then Pandara- 
sannathigal  Sri-la-Sri  Thirugnanasam- 
banda Swamigal granted a perpetual lease 
on 29.1.1916 in respect of item No.l 
to one Sadasivam Pillai after receiving 


a premium of Rs.650/-. The lease amount 


payable is  Rs.l2/- per annum. The 
perpetual lease by the then Paridarasan- 
nadhigal, according to the plaintiff, 
will be valid only during the tenure 
oF office of the said Pandarasannadhigal 
who granted the lease and cannot enure 
beyond his lifetime. 
is Survey No.266/2 is an annexure and 


Item No.2 which. 
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addition to plaint item No.l. The heirs 
of Sadasivam Pillai transferred the 
perpetual lease on 6,9.1937 to Регіа- · 
karuppa Nadar, father of the defendant. 
The said’ Periakaruppa Nadar raised a 
coconut tope in Survey No.266/2, which 
is a poramboke land, after obtaining 
licence from the revenue authorities. 
The defendant wrote a letter to the 
plaintiff informing him that Survey 
No.266/1 (2 acres 86 cents) has fallen 
to his share in a partition. Thereupon, 


the  Madathipathi who succeeded the 
grantor of the lease (hereinafter 
referred to as plaintiff) issued a 


notice asking ‘the defendant to surrender 
possession and as the defendant repudi- 
ated the claim of the plaintiff, the 
plaintiff had to file the suit. ; 


2. The suit was resisted by the defen- 
dant who in his answer contended that 
item 1 is a waste land and heavy sums 
had to be invested for reclamation and 
therefore a perpetual lease was granted 
by the Pandarasannadhigal and that the 
transaction was a verv prudent trans- 
action and was in the interest of the 
mutt. His further contention is that 
Sadasivam Pillai invested a heavy amount 
in reclaiming the entire area and the 
defendant's father obtained the rights 
from the legal representatives of Sada- 
sivam, Pillai and he has improved upon 
the property. He also contended that 
his rights over item No.2 is that of 
a licensee and the Mutt cannot claim 
it and that the suit is bad for 
non-joinder of Government as a party 
Ап so far as item No.2 is concerned. 
It is also stated that the plaintiff 


‘himself has received the rents and the 


acceptance of the rent amounts to an 
election to affirm the permanent lease 
made by his predecessor and he is estop- 
ped from questioning the transaction. 
It is further contended that the suit 
is barred by the law of limitation and 
that in any event the plaintiff is bourid 
to pay the value of improvements. 


3. The Subordinate Judge who is also 
a trainee District Judge, dismissed 
the suit of the plaintiff holding that 
the act of the previous Madathipathi 
is granting a permanent lease was a 
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prudent act. The appellate Judge held 
that the lease is not valid .beyond the 
lifetime of the grantor and allowed 
the appeal in part decreeing the suit 
for recovery of item No.1, but dismissed 
the suit in respect of item No.2 holding 
that ‘the appellant is not entitled to 
item No.2. The defendant has preferred 
the second appeal against the decree 
to the tenant to which the claim of 
the plaintiff was allowed. The plaintiff 
has filed the memorandum of Cross-objec- 
tions. 


4. А learned Judge of this Court while 
admitting the second appeal formulated 
the following substantial questions 
of law:- 


1. Whether an alienation of a Mutt 
property: by a Madathipathi out of 
prudence for the benefit of the Mutt 
could be.challenged by the successor 
when the latter had accepted rents from 
the alienee or persons claiming under 
him, both as an agent of the previous 
Madathipathi and as his .successor? 


2. When a transaction more than 50 years 
old. is sought to be challenged, long 
after those who could 'speak about it 
had passed away, will not the presum- 
ption of law laid down in 64 L.W.525 
be available to the transaction? 


3. Whether the profits arising out of 
. improvements effected by a permananent 
lessee be "mesne profits" within the 
meaning of section 2(12) of the Code 
of Civil Procedure? | 


5. The plaintiff-Mutt is a religious 
endowment which propagates the doctrine 
of Saiva Sidhantha. The then Pandarasan- 
nadhigal, Sri-la-Sri 'Thirugnanasambanda 
Swamigal, granted a lease in perpetuity 
in favour of one Sadasivam Pillai on 
29.1.1916 evidenced by Exhibit A-2 in 
respect of plaint item No.l. The said 
Sadasivam Pillai paid a  permium ‘of 
- Rs,650/- and agreed to pay a rent of 
Rs.12/- per annum. The grantor attained 
samadhi on 7.1.1957 and the plaintiff 
became the head of the Mutt. The second 
item of the plaint property is a river 
poramboke covered by Survey Wo.266/2. 


MAR. 1.47 


.to a religious 


'could be created by him, 


It forms an adjunct or an addition to 
the first item. That is also claimed 
by the plaintiff. The claim of the 
plaintiff is based on the fact that 
the lease in perpetuity is valid only 
during the lifetime of the Pandarasan- 
nadhigal who granted it and it does 
not enure beyond his lifetime. .The 
defendant resisted the suit mainly on 
the ground that the lease granted was 
a prudent act on the part of the grantor 
and that therefore the lease is valid 
and binding: on the plaintiff. Exhibit 
A-2 appears to be a counter lease deed. 
The lease deed executed on behalf of 
the Mutt is not before the Court. 
Sadasivam Pillai, the lessee, is not 
before the Court. Sadasivam Pillai, the 
lessee, the states in deed, Exhibit 
A-2, that the land is a barren land 
which is not brought under cultivation, 
that he is prepared to pay a sum of 
Rs.12/- per annum and that he will raise 
trees (as he likes) on the land. A 
further reading of Exhibit А-2 shows 
that a sum of Rs.650/- has been received 
by the Pandarasannadhigal on 27.1.1916 
as premium, The written statement states 
that the lease granted by the Late 
Madathipathi to Sadasivam Pillai was 
a very prudent transaction and was in 
the interest of the Mutt and it cannot 
be questioned at this distance of time. 
It is not disputed that item No.l of 
the suit properties was leased out to 
Sadasivam Pillai and there is no dispute 
either that the property belongs to 
the Mutt. ; 

6. А Madathipathi or the Head of a 
Mutt has not got an unqualified power 
of alienation in respect of Mutt proper- 
ties. The earliest of the decisions 
is in MAHARANEE  SHIBESSOUREE  DEBIA v. 
MOTHOORA NATH ACHARIO, (1860-70)13 Moo. 
Ind.App.270  (P.C.). Their Lordships 
of, the Judicial Committee held that 
a permanent lease of land belonging 
endowment created by 
a shebait with a fixed rent for all 


‘times though adequate at the time when 


the lease was created was not one which 
but such a 
lease might be assumed to be one binding 
on the deity if it - was otherwise 
conformable to any established usage. 
In PROSUNNO KUMARI DEBYA v. GOLAB CHAND 
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BABOO, (1875) L.R.2 I.A.145 the Privy 
Council took the view that the authority 
of the shebait of an idol's estate with 
regard to alienation of the said estate 
was analoguous to that of a guardian 
of an.infant heir. Lord Justice Knight 


"Bruce in HANUMAN PERSHAD PANDAY : v. 
BABOOEE. MUNRAJ КООМ WERJEE, (1854-57)6 
Moo.Ind.App.393 observed: 

"The power of the manager for an 


infant heir to charge an estate not 
his won is under the Hindu Law, a 
limited and qualified power. It can 
only be exercised rightly in a cáse 
of need or for the benefit of the 
estate. But where, in the particular 
instance the charge is one that a 
prudent. owner would make in order 
to benefit the estate, the bona 

` fide lender is not affected by the 
precedent mis-management of the 
estate. The actual preasure on the 
estate, the’ danger to be averted or 
the benefit to be conferred upon it, 
in ‘the particular instance, ‘is the 
thing to be regarded". 


In PALANIAPPA CHETTY. v. SREENATH DEVASI- 
. KAMONY PANDARASANNADHI, (1917) 'I.L.R.40 
Mad.709 (P.C.): 44 I.A.147= 33 M.L.J.l- 
16 L.W.222-  A.I.R.1917 Р.С.33 -their 
Lordships of the 
had to consider the power of a shebait 
` о grant a permanent lease of endowed 
property. That was a case where certain 
' properties had been endowed to Sri 
Subramaniaswamy . Devasthanam in the 
village of Kunnakudi in the district 
of Madurai for the purpose of religious 
service to the temple. That property 
included ‘a building site situate in 
one of the streets of the -village upon 
‘which site stood some ruins. 
. was received out of that site and the 
ruins upon tlie. site became a nuisance, 
and it was found that it would have 
‘cost. more than Rs.200/- to have had 
the site walled around. In that state 
of things, one Palaniappa Chetty applied 


for grant of a perpetual cowle for the 


site at the rent of Rs.1-8-0 per annum 
for the purpose of erecting ‘thereon 
-buildings for an Annathanam Mutt.. There 
were’ other offers for acquisition of 
the site. They were considered by the 
existing  shebait and he granted a 


` 
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perpetual cowle to the appellants in 
that case, namely, Palaniappa Chetty | 
and another, for the purpose of erecting 
buidlings thereon for the said -Anna- 
thanam Matam Charity. The charity con~ 
templated was the erection of a rest 
house for pilgrims passing through the 
village, irrespective of the fact from 
where they саше апа to which place they 
were proceeding and irrespective of 
the fact whether or not they worship 
in the temple and was therefore a 
charity not in any sense subsidiary 
to or connected with the temple or reli- 
gious services performed therein, but 
separate and independent charity of 
a wholly different kind and character 
to the support or maintenance of which 
none of the dedicated property or its 
produce could as an act of charity be 
legitimately applied. In their Lordships ` 
opinion the evidence adduced in that 


.case did not establish that the shebait 


was constrained by any necessity to 
make such a lease or any benefit accrued 
to the estate from it. In such circum- 
stances, it was held that the grant, 
at a fixed rent and -on payment of a 
premium, of a permanent ' lease by' the 
shebait of a portion of the lands dedi- 


.cated to the worship of the idol of 


which he was a trustee, was invalid 
as against his successor їп the shebait- 
In dealing with the question as 
to what amounts to benefits to the 
their Lordships . say *that it 
is impossible to give a precise defi- 


nition of it applicable to all cases 


and that they do not attempt to do so, 
however, of the 
estate from extinction, . the ,defence 
against hostile litigation affecting 
it, the protection of it or portions 


- from injury or deterioration by inunda- 


tion and such like things would obvious- 


.ly be benefits." In DAIVASIKHAMANI PON- . 


NAMBALA  DESIKAR .v.  PERIANNAN  CHETTY, 


- (1936)65 I.A.261- 71 M;L.J.105- I.L.R.59 


Mad.809- A.I.R. 1936 P.C.183 a permanent 
lease or an absolute alienation of 
debutter property was held to be beyond 
the ordinary powers of management, 
whether it .be in the case of the head 
of a mutt, shebait, of a family idol, 
or the: dharmakartha of a temple and 
such  alienation could be justified 
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only by proof of necessity for the 
preservation of the endowment or insti- 
tution. In VIDYA  VARUTHI v.  BALUSAMI 
AYYAR, (1921) I.L.R.44 Mad.831: (1921) 
48 І.А.302= 41 M.L.J.; 3462 A.I.R.1922 
P.C.123 it was held that, except for 
unavoidable necessity, the head of a 


mutt cannot create any interest in the. 
mutt property to enure beyond his life. ` 


In RAJARAM | DASS | BAVAJI v. ВНАРАТНА 
DASS BAVAJI, (1917) 38 I.C.221 a Divi- 
sion Bench of this Court held that the 
head of a mutt can nominate his chela 

. during his lifetime to succeed him on 
his death, but he cannot alienate the 
whole of the corpus of the mutt property 
or any portion of it, except for proper 
and necessary purposes. MUTHUSAMIAR 

v. SREE SREEMETHANITHI SWAMIYAR, (1915) 

I.L.R.38 Май.356= 25 M.L.J.393 was a 
case where the head of a mutt leased 


the village in 1872 permanently in 
favour of опе Mudgala . Chariar who 
sub-leased or assigned his interest 


in favour of certain persons. The lessor 
dies in 1890 and was succeeded by Sri 
Sudhj Nidhi Swamiar, a person who had 
been managing the affairs of the mutt 
on behalf of his predecessor during 
the later years of his life. In 1889 
before his predecessor's death, he, 
on behalf of the madathipathi, leased 
the inam to the 6th defendant in that 
case cancelling the lease of 1872. The 
sixth defendant was, however, not able 
to the,obtain possession and from 1893 
onwards the Swamiar was collecting rent 
reserved by the old lease of 1872 and 
in. 1903 the litigation about the sixth 
defendant's lease having come to an 
end, he treated the occupants under 
the ofd lease as tenants and recovered 
rent from them, according to the shares 
held by them in inam. In 1906 Sri Sudhi 
Nidhi Swamiar died and was succeeded 
by the plaintiff in that case. He sued 
to set aside the lease and recover 
possession of the inam. The Subordinate 
Judge directed the defendant to deliver 
possession of the suit land. The fourth 
defendant who was in possession of the 
. three-fourths of the plaintiff's share 
ih the said village which was sold for 
arrears of Road Cess due under the Local 
Boards .Act appealed.. It was contended 
that the suit is barred by limitation, 


“because time has to run from the date 


of alienation in 1872, the lease being 
void, or at the latest from the death 
of Sugnana Nandhi Swamiar in 1890. It 
is conceded in that case for the 
appellants: that the lease is in excess 
of the powers of the madathipathi,. It 
was held in that case that the suit 
is not barred by limitation except as 
regards the lands sold in revenue sale, 
that the alienation by the head of the 
mutt is not necessarily void and has 
no effect, but is good for the lifetime 
of the  alienor. In NARASIMHACHARI 
v. GOPALA AYYANGAR, (1905) I.L.R.28 
Mad. 391, a Division Bench of this Court 
held that a trustee of a religious 
endowment cannot, except оп special 
grounds create a perpetual tenure 
binding on his successors ій office. 


7. It is clear therefore from the 
above rulings that unless it is shown 
that a permanent lease was entered into 
for legal necessity or for the benefit 
of the estate of the mutt, the said 
lease cannot be binding on the succeed- 
ing madathipathi. The burden of esta- 
blishing the circumstances  justifying 
an alienation of the mutt ‘property is 
on the alienee. It is stated in the 
written statement that item No.l was 
a dry land, almost a waste, overgrown 
with shrubs and prickly pears and that 
the position was that the land was only 


‘a source of liability for tax with no 


prospect of any appreciable income, 
that at that time the Mutt could not 
command necessary finance to reclaim 


the: area and in the circumstances 
disposal of the land cannot be said 


to be.void and beyond the powers of 
the head of the mutt and that the cowle 


given by the late Madathipathi to 
Sadasivam Pillai was a very prudent 


transaction and was in the interest 
of the Mutt. The written statement 
states that the permanent lease came 


into existence as the land in question 
was a dry land and is not cultivable 
and it abuts river Vaigai and the Mutt 
could not spend for reclaiming the 
property and.in the circumstances  dis- 
posal of the land cannot be said to be 
void or beyond the powers of the Mutt. 
It is also seen from the statement that 
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the lease in perpetuity created in that 
period could not be considered to be 
.an. imprudent transaction or one not 
in the interest of the Mutt. Exhibit 
A-2 which is in the form of a letter 
is said to be a counter-lease deed 
executed by Sadasivam Pillai in favour 
of the late Madathipathi Sri-la-Sri 
Thirugnanasambanda Pandarasannadhigal. 
On the 29th January, 1916, Sadasivam 
Pillai applied to the then Madathipathi 
for grant of a perpetual. lease of the 
property described in Exhibit А-2 on 
-а rent of Rs.12/- per annum for the 
purpose of raising trees of his own 
choice.- The perpetual lease was granted 
to Sadasivam Pillai in consideration 
of a premium of Rs.650/- which has 
already been paid to the Madathipathi 
on 27.1.1918. A perusal of Exhibit A-2, 
shows that no circumstance is mentioned 
justifying an alienation of the Mutt 
‘property. There appears to be no legal 
necessity. The written statement is 
to the effect that disposal of the land 
cannot be said to be void or beyond 
‚ the powers of the' head of the Mutt. 
But the several rulings pointed out 
above clearly show that а  mahant, 
madathipathi of the head of a Mutt has 
no such absolute and unrestricted power 
. to alienate the immovable property and 
such alienation could be justified only 
on legal necessity or for the benefit 
of the estate of the Mutt. It is pointed 
out by ‘the learned counsel appearing 
‘for the appellate that the appellate 
Judge has found that the Mutt was not 
in. affluent circumstances on the date 
of Exhibit 'A-2 and that it has been 
borrowing small sums for expenses and 
has. been raising loans on promissory 
“notes, as could be gathered from the 
entries in the ledgers, Exhibits А-9 
to A-12. But then the mere fact that 
: the Mutt was not in affluent circum- 
stances would. not necessarily justify 
the madathipathi to alienate part ‘of 
the Mutt .property: when it is not shown 
. -àt such alienation was fof the benefit 
of the estate of the Mutt. There is 
nothing 
that the Madathipathi was constrained 
by any necessity to grant this perpetual 
lease or that any benefit accrued to 
the estate by this permanent cowle. 
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There is no evidence whether any attempt 
was made to reclaim the property. From 
Exhibit A-2 it is seen that it was 
Sadasivam Pillai who took the initiatfve 
in the matter and applied to The 
Madathipathi for grant of a perpetual 
cowle for the purpose of planting trees 
of his choice. The only ground stated 
in Exhibit А-2 is that the property 
granted in perpetual lease was not 
brought under cultivation for a long 
time and it is not fit for cultivation 


. and. is overgrown with cactus. Beyond 
this, no reasons are furnished in 
Exhibit А-2 for the grant of the 


perpetual lease. There is no evidence 
let in by the appellant to show that 
there was any pressure on the estate 
of the Mutt which necessitated the 
execution of ‘the lease deed, Exhibit-2, 
in favour of Sadasivam Pillai. It is 
also not shown whether there was any 
need for giving away the land on a fixed 


‘rent when the lessor has the power to 


vary the rate of rent on a future date 
depending оп the prevailing circum- 
stances, It is seen from the evidence 
placed before Court that a coconut grove 
has came into existence on the suit. 
property and it has given a good yield 
of coconuts. It is stated that some 
reclamation was done by the alienee, 
but it is clear that the land in 
question is'a valuable land апі the 
situation of it on the banks of a river 
far from endangering the propetty from 
being flooded, will actually help the 
yield of coconuts which require abundant 
and copious. supply of water. From the 
foregoing, it is clear that the perma- 
nent lease evidenced by Exhibjt А-2 
was not. entered into for any legal 
necessity or for the benefit of the 


estate of the Mutt. 


8. It is next contended that the 
plaintiff had accepted rent from the 
alienee ог. from the persons claiming 
under him both as an agent -of the 
Madathipathi who died and. as; his 
successor and therefore the alienation 
could not be -challenged. Generally, 


`a permanent lease granted by the head 


of a mutt is valid only during his life- 
time. In VIDYA VARUTHI | v. | BALUSAMI ` 
AYYAR, (1921)  I.L.R.44  Mad.831- 41 


І] Ramaswamy v. 


Adheenakartha, Madurai Adheenam 
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M.L.J.346 the Privy Council pointed 
. out that "according to the well-settled 

law.of India (apart from the question 
. of necessity), a mahant is incompetent 
to create any interest in respect of 
the mutt property to enure beyond his 
life. In MUTHUSAMIAR v.  SREEMETHANITHI 
SWAMIYAR, l.L.R.38 (1915) Mad.356= 25 
M.L.J.393, a Division Bench of this 
Court was of the opinion that an aliena- 
tion by the head of a Mutt is not 
necessarily void and of no effect, but 
is good for the lifetime of the alienor. 
In NARASIMHACHARI v. GOPALA AYYANGAR, 
(1905) I.L.R.28 Mad.391 a Division Bench 
of this Court took the view that a 
trustee of a religious endowment cannot, 
except on special grounds, create a 
perpetual lease, unless it is for legal 
necessity or for the benefit of the 
estate of the Mutt, and will not bind 
the successor in office. It has been 
found that the perpetual lease created 
by the late Madathipathi was not .for 
legal necessity or for purposes binding 
. the estate. Therefore, such an alie- 

nation will not bind the plaintiff, 

the succeeding Madathipathi. But -the 


counsel for the respondent pointed out 


that the plaintiff has received rents. 
On this aspect, 
‘of the defendant who says that he has 
paid rents under Exhibits B-2 {о B-5 
. through his agent to the Mutt. Of these, 
Exhibits B-2 to B-4 were given by the 
late Madathipathi, Exhibit B-5 is a 
‘receipt of the date 10.8.1957. It is 
signed by one Sri Gnanasambanda Desikar. 
In the written statement, the defendant 
pointed out that the plaintiff has 
received rents from Fasli 1363 to Fasli 
1366. There is no proof for that. The 
only. receipt, Exhibit B-5, is of the 
date 10.8.1957. P.W.1 was not confronted 
with this receipt. There is no admission 
by P.W.1 that Exhibit B-5 was granted 
by the plaintiff. All that he says is 
that Exhibits B-2. to B-5 were given 
by the plaintiff. It is not clear 
` whether móney was paid through the agent 
of the defendant or whether the receipt 
was sent through his agent. There is 
no. clinching proof ‘that this receipt, 
Exhibit B-5, is given by the plaintiff. 
Assuming that it -is given by the 


we have the evidence’ 


plaintiff, it is not clear as to how 
a solitary receipt granted tò the 
defendant would estop the plaintiff 


from challenging the alienation of a 
perpetual lease made by his predecessor, 
more particularly when the defendant 


himself has pleaded in his written 
statement that money orders sent by 
him towards rent were "improperly 


refused" by the plaintiff. The plaintiff 
has not accepted the rents sent by the 
defendant and therefore he had по 
intention that the lease should enure 
beyond the lifetime of his predecessor 
or to create a new tenancy. On 25.7.1955 
under Exhibit A-5, the defendant writing 
to the plaintiff-mutt says that the 
suit properties have fallen to his 
share, obviously in a partition, and 
that he will be paying the rent of 
Rs.12/- per annum, But оп 5.9,1957, 
the Mutt issues a notice through its 
Advocate requiring the defendant to 
surrender possession of the property 
on the ground that the previous Madathi- 
pathi had no right to grant a. permanent 
lease. It is clearly stated in that 
notice that the lease which is for 
nominal sum is without any benefit or 
necessity and therefore void. The 
defendant replies through his Advocate 
under Exhibit A-7 dated 17.10.1957, 
Therefore, it is wrong to say that the 
plaintiff accepted the rents from Fasli 
1363 to Fasli 1366 and even assuming 
that Exhibit B-5 is a receipt granted 
by the plaintiff solitary receipt for 
payment of Rs.12/- will not estop the 
plaintiff from challenging the alie- 
nation. made by the predecessor which 
does not enure beyond his lifetime as 
it is found to be not for any legal 
necessity or for the benefit of the 
estate, i 


9, It is next contended by the learned 
counsel appearing for the appellant 
that Exhibit: А-2 remained una ‘estioned 
for more than half a centur and that 
by itself is sufficient to support the. 
conclusion that the grant was made for 
legal necessity and is binding on the 
mutt. In support of his conten.ion, 
learned counsel for the appellan 
invited my attention to ISWAR’ GOPAL 
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v. PRATAPMAL BAGARIA, 1951 §.C.J.285= 


1951 S.C.R.332= 64 L.W.525= A.I.R.1951 
$.C.214. That was also a case where 
the validity of а permanent lease 


granted by a shebait was called into 
question, The Supreme. Court found as 
a fact that the "transaction was in 
the.best interest of the deity and was 
clearly beneficial to it." It was also 
observed that "it is difficult to 
: believe that a devout person like her 
(a shebait) who was not only a shebait 


but also the widow of: the founder of. 


the deity and who had shown such keen 
interest for the upkeep of the worship 
of the .deity should have entered into 
the transaction in question unless she 
considered it absolutely necessary to 
do so," It was also found that there 
were several shebaits between the death 
of Muni Bibi who was the widow of the 
founder of the deity .and.who created 
the permanent lease and the commencement 
of the litigation in that suit and that 
the lease was never impugned as beyond 
the powers of the shebait. But, on the 
other hand, the, permanent character 
.of the lease was recognised in the deeds 
subsequently. It was also found that 
the tenancies were created by two pious 
ladies who were keenly interested in 
the upkeep of the worship of the deity 
and it was suggested that they are 
' expected to derive no personal advantage 
from the transactions in question. It 
is in those circumstánces that the 
Supreme Court held that if a permanent 
lease granted by a shebait is called 
in question, although it is not possible 
to ascertain fully what the .circum- 
stances were in which it was made, the 
Courts should assume that the “grant 
was made for necessity so as to be valid 
beyond the life of the grantor. Here, 
in this case it has been found that 
the perpetual lease was not for legal 
necessity or for benefit of the estate 
of -the Mutt. Secondly, even the recitals 


in Exhibit А-2 do not show that there . 


was any legal necessity or benefit to 
the estate which impelled the late 
Madathipathi to execute Exhibit А-2, 
Thirdly, the plaintiff within a period 
‚ ОЁ nine months of his assuming office, 
has chellenged the alienation by issuing 
a notice through his Advocate . on 
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5.9.1957 unlike in the case referred 
to where several shebaits who succeeded 
the alienor have not challenged the 
premanent lease. Forthly, the madathi- 
pathi who granted .the permanent lease 
in 1916 died only in the year 1957 and 
it is only after his death and not 
during his lifetime the permanent cowle’ 
or lease could be challenged. The plain- 
tiff has filed the suit within 12 years 
from the date of: assuming office. The 
suit is well within time and the issue 
on the question of limitation was not 
pressed in the lower court. It cannot 
therefore be said that in this case 
a presumption would arise that the grant 
of permanent lease was made for legal 
necessity and for the -benefit of the 
estate so as to bind the Mutt after. 
the lifetime of the Madathipathi who 
granted it. ` 


10. Тһе next contention of the learned 


:counsel for the appellant is that the 


profits realised out of the improvements 
made Бу the lessee cannot be termed - 
as mesne profits. Section 2(12) of the ` 
Code of Civil Procedure runs thus:- 

" 'mesne profits' of property means 
those profits which the person. in 
wrongful possession of such property 


actually | received ог might with 
ordinary diligence have received 
therefrom, together · with interest ` 


on such profit, but shall not tnclude 
*'profit due to improvements made by 
the person in wrongful possession." 


A reading of that section shows that 
mesne profits shall not include profits 
due ‘to improvements made а. person in 
wrongful possession. Sadasivam Pillai. 
was a permanent lessee and his rights 
were transferred to -the defendant's 
father and the defendant is said to] 
have got the property 1п.а partition 
effected in his family. The possession 
of the suit property by the defendant 
is therefore that of a permanent lessee. 
It cannot be said that a permanent 


‘lessee is a person in wrongful posses-| 
sion during the lifetime. of the Madathi- 


pathi who granted the permanent lease. 
Further it should also уе noted here 
that when -h lease was granted under 


I] ` Ramaswamy v. Ahdeenakartha, Madurai Adheénam 
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Exhibit А-2, the suit property was a 
barren land not brought under culti- 
‘vation as is evident from the recitals 
in Exhibit А-2. The coconut trees and 
mango trees have been planted by the 
permanent lessee and by the defendant's 
father. Therefore, апу profit which 
accrued from the ‘usufructs of these 
. trees are not mesne profits and conse- 
quently the decree granted to the 
plaintiff against the defendant for 
Rs.4162.50 towards past mesne profits, 
is wrong. .That disposes of the substan- 
tial questions of law raised. 


11. As regards improvements, the appel- 
late Court has found that the defendant 
is not entitled to value of improvements 
of ‘the property belonging to the Mutt 
following the ruling in SRI-LA-SRI SHAN- 


" MUGA DESIKA GNANASAMBANDA PANDARASAN- - 
SWAMINAIDU, . 


МАРНІ | v. | ANANDHAKRISHNA 

. (1936) 70 M.L.J.155» I.L.R.59 Mad.402- 

-43  L.W.327- 
ground expressly has been taken in the 
memorandum of grounds of appeal chal- 
lenging this finding of the appellate 
Court though in ground No.22, a refer- 
ence is made to the reclamation by the 
lessee and by his successors. There 
is no other contest in this second 
appeal. | 


12. 
tiff attacks the decree of the appellate 
Court ° dismissing the suit in respect 
of item No.2. According to the plain- 
tiff, the lower appellate Court ought 
to have,decreed the suit for possession 
in regard to item No.2 also. The further 
contention is that the lower appellate 
‘Court ought to have granted past profits 
at the .rate claimed by the Cross~ 
objector. It has already been found 
: that the. plaintiff will not be entitled 
to past mesne profits. As regards item 
No.2, the lower appellate Court has 
clearly found that the original lessee, 
Sadasivam Pillai, has encroached upon 
item No.2 and planted trees and after 
his death, his heirs sold it to respon- 
dent's . father along with item No.l. 
It is‘ also pointed out that under 
Exhibit A-6 issued by the plaintiff, 
item No.2 has not been reclaimed, The 


M 


A.I.R.1936  Mad.247. Мо. 


In the Cross-objections, tbe plain- , 


defendant nas offered to pay rent only 
in respect of item No.l. It is also 
found that there is no proof that item 
No.2 was an accretion to item No.l. 
There is no proof that item 2 belongs 
to the: plaintiff-Mutt. The suit was 
rightly dismissed in respect of item 
No.2. i Я 


13. Тһе result is the decree granting 
past mesne profits of Rs.4162.50 alone 
is set aside and in other respects the 
decree of the first appellate Court 
is confirmed. The second appeal is 
allowed to that extent and is dismissed 


-in other respects. The Cross-objections 


is dismissed without costs. The parties 
will bear their own costs in the second 
appeal. . 
---- Second appeal partially 
allowed. 

Cross objections dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Present:- S.Mohan, J. 
*W.P.No.3167 of 1984. 7th August» 1984. 


Mrs. S.Sivanarul Petitioner* 


Ve 


The State of Tamil Nadu rep. by the 
Secy. Dept. of Education, Madras-9 and 
others Respondents. 


(4) Tami! Nadu Code of Regulations for 
Matriculation teachers - School Teacher 
dismissed on the ground „of her marriage 
- Resolution of Governing Body of School 
- Order set aside - Termination of 
‘service not only obnoxious but also 
opposed to public policy. 


(B) Constitution of India (1950), 
Article 226 - School Teacher dismissed 
from service on the ground of her 
marriage - Writ petition against termi- 


: nation - Objection on the ground that 
it is a private school - Maintain- 
ability. 

(C) Constitution of India (1950), 
Articles 13, 14, 16, 21 and 226 - 


Applicability. 


. Не1а:- The termination of services of 
thé petitioner in this case purely on 
the ground that she got married is not 


‘only ‘obnoxious but also opposed to 
public policy. [Рага.19] 


Where by reason of recognition by the 
Government, the school imparting 
‘education gets the advantage of admis- 
sion: from the general public it cannot 
be stated that it is purely private 
and therefore no writ will lie. The? 
recognition accorded by the Government 
is an important point to be borne in 
mind, as that enables the school: to 
gain certain advantages, the parents 
can also expect that their children, 
who undergo study in the school will 
not be left in the lurch, if a transfer 
or promotion to some other school is 
sought. The fact that the school obtains 
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aid from the Government or teaching 
grant from the Government also makes 
the position clear. If from and out 
of the tax-payers money. grants or aids 
are given, can the school say that it 
is a private management and therefore 
it is not amenable to writ jurisdiction? 
Thus, the writ petition is maintainable. 
[Para.15] 


It is true that the Writ Court can 
negative the relief if the matter falls 
within the realm of contract, if it 
requires evidence, but here no, such 
evidence is required. In this case it 
seems to be a matter of practice to 
obtain the letters of  re-employment 
at, the end of every academic year. That 
is also reflected in the resolution 
(a) of the Governing Body of the School 
of 3-6-1981. Therefore, it has to be 
concluded that ‘the writ petitioner 
cannot be denied the relief on the 
ground that the parties are bound by 


the terms of the contract. [Para.16] 
Cases referred to:- 
P.M.John v. A.L.Pande, (1965)2 S.C.R. 


725; Harijander Singh v. Kakatiya Medi- 
cal College, I.L.R. (1974) A.P.1063: 
A.I.R.1975 А.Р.35; C.I.I.College v. 
‘Chandra Mohan, A.I.R.1971 A11.93; 
V.A.Baid v. Union of India, A.1.R.1976 

Delhi 302; C.B.Muthamma v.e: Union of 
India, (1979) Lab.I.C.1307: (1979) 
S.L.J.654: (1979)4 S.C.C.260: A.I.R.1979 
S.C.1868;. Cleveland ‘Board of Education 
v. La Flour; 39 Lawyers Ейп.32; Turner 


v. Department of Employment Security» 
46 Lawyers Edn.182; . Harvinder Kaur 
.v. Hanumandev Singh, A.I.R.1984 Delhi 


66; Degins v. St.A.H.E. School, (1972)1 


$.C.J.129: (1972)1 M.L.J. (S.C.) 37: 
(1972)1 An.W.R. (S.C.) 37: A.I,.R.1971 
§.C.1920; Vaish College v. Lakshmi 
Narain, (1976)2. 5.С.С.58: (1976) 
Lab.I.C.576: (1976)2 S.C.R.1006: А.Т.К. 
1976 S.C.888; Hema Raju v. State of 
А.Р. (1984) Cr1.L.J.977: À.I.R.1983 


$.C.575; Air India v. Nergesh Noorsa, 
(1981) Lab.I.C.1313: (1981)4 8S.C.C.335: 
A.I.R.1981 S.C.1829; Badri Narayan, 
In re, A.I.R.1981 Cal.214; | Prabhakar 
Ramakrishna v. A.K.Pande, (1965)2 = S.C. 
R./13; Cleveland Board of Education, 


I] Sivanarul v. State of Tamil Nadu 
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Laflour Cohen v. Chesterfield County 
School Board, 114 0.5.632; Begulla Варі 
Raju v. The State of Andhra Pradesh, 
(1984)1 S.C.C.66= A.I.R.1983 5.С.1073; 
Harvinder Kaur v.  Hanumandev Singh, 
-A.I.R.1984 Delhi 66; Meganatha v. Smt. 
. Susheela, A.I.R.1957 Madras 423; Hyde 
v. Hyde, (1866) L.R.1 P.D.130. 


V.R.Venkataraman, for Petitioner. 


Selvaraj, Government Advocate and M.Sri- 
nivasan, for Respondents. 


The Court made the following 
ORDER:- The writ petition is for certi- 


orarified Mandamus to call for the 
` records relating to the impugned order, 


dated 30th August, 1983, passed by the . 


third respondent, ^to quash the same 
and direct the third respondent to 
continue the petitioner in service. 


2. Тһе petitioner is employed as a 
whole-time teacher from the year 1980 
under the third respondent. She comple- 
ted her Bachelor degree in Tamil in 
April, 1980 and obtained her Master's 
degree in Tamil in 1983. She took her 
B.Ed. examination and was awaiting for 
the results, at the time of filing of 
the writ petition. It is only on the 
footing that she is а  whole-time 
teacher, a certificate was issued to 
her to ejoin the B.Ed. course for the 
academic year 1982-83. Even though the 
petitioner was а full-time teacher, 
she was made to sign a letter declaring 
her willingness to continue her 
profesgion as a teacher in the said 
school at the commencement of every 
academic year. 


3. In her affidavit the petitioner 
would state that during her employment 


as a teacher instructing for standards ` 


ТҮ to VIII from the year 1980, the 
"authorities of the school wanted her 
to embrace Christianity, , should she 
desire to continue as a teacher. The 
petitioner refused to do so. Therefore, 
a resignation ‘letter was demanded of 


her and she was called upon to leave: 
She did not comply with 


the school. 


M.L.J.58 


this demand, She got married on 21st 
August, 1983. Thereupon, on 29th 
November, 1983, a letter dated 30th 
August, 1983, was served on the peti- 
tioner ‘terminating her services, It 
is the validity of this letter that 
is questioned. Aggrieved by the same 
she filed 0.5.No.633 of 1983, in the 
court of the District Munsif of Chidam- 
baram seeking an injunction restraining 
the 3rd respondent from terminating 
her services. The petitioner was asked 
to report for duty everyday, but she 
was not permitted to take any class. 
On 12th March, 1984, the learned Dis- 
trict Munsif of Chidambaram dismissed 
I.A.No, 2200 of 1983, in 0.S.No.635 
of 1983, stating that he had no juris- 
diction to entertain the suit. 


4. Stating that she proposes to with- 
draw the suit and that her fundamental 
right under Article 13 of the Consti- 
tution has been violated, she has come 
forward with this writ petition on the 
following among other grounds- 


"(i) The order of termination. states 
that it has come to be done only 
because the petitioner got married. 
There is no prohibition under the 
Code of Regulations for Matriculation 


‘Schools, in Tamil Nadu that a 
.teacher's services, if she gets 
married, would stand terminated. 


Therefore, the order is illegal. 


. (ái) The management shall ave the 
power to terminate the service of 
a teacher only on the grounds enumer- 
ated in section 20(B)(a) and (b) or 
for the violation of the Code of 
Conduct prescribed under Appendix 
VII of the Code of Regulations for 
Matriculation Schools in Tamil Nadu. 
As none of the provisions is violated, 
the termination on the ground of the 
marriage is illegal.and void. 


(iii) Even assuming that the marriage 
is a ground for.termination, the order 
is mala fide because there is yet 
another teacher in the school, who 
is.married. Her services had not come 
to be terminated because she is г 
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Christian by religion. Therefore, 
the order of termination is violative 
of Articles 14 and 16. of the Consti- 
tution." 


(iv) Under provisions (i) to (ii) 
to section (B) the petitioner should 
be given sufficient opportunity to 
put forth her case and an enquiry 
ought to have been conducted. No such 
enquiry was adopted. Therefore, it 
is violative of the principles of 
natural justice. 


(v) The bye-law under which the action 
is purported to have been taken is 
not sanctioned either by the Director 
of School Education or by the Govern- 
ment of Tamil Nadu. Therefore, the 
action of the -3rd respondent is 


illegal." 


5. Mr.V.R.Venkataraman, learned coun- 
sel for the petitioner, submits in 
support of the grounds raised in the 
affidavit, as follows: No doubt, a 
contract was entered into between the 
. petitioner and the institution, but 
if such a contract is opposed to public 
policy certainly, the court will (sic) 
not deny the relief merely оп. the ground 
` that the matter falls within the realm 
of contract. First of all, if the Educa- 
tional Code gives rights to the peti- 
tioner, those rights can be enforced, 
Then again. it is not a matter for which 
evidence is required for the petitioner 
to be denied a relief under writ juris- 


diction. In support of this. submission 
P.M.John v. A.L.Pande, (1965)2 S.C.R. 
725 is cited. Then again in  Harijander 


. Singh v. Kakatiya Medical College, А.1. 
R.1975 A.P.35- I.L.R. (1974) A.P.1063 
and G.T.I.College v. Chandra Mohan, 
A.I.R.1971 411.93 it has been’ held that 
the Committee of Management of an aided 
educational institution will be amenable 
to writ jurisdiction. 


6, In this case the petitioner's 
services have come to be terminated 
purely on the ground of marriage. There- 
fore, such a discrimination is clearly 
violative of Article 14 of the Constitu- 
tion of India, as laid down in V.A.Baid 

v. Union of India, A.1I.R.1976 Delhi 
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and C.B.Muthamma v. . Union of Indias 
A.I.R.1979 5.С.1868= (1979)  Lab.I.C. 
1307s (1979) S.L.J.654- (1979)4 S.C.C. 
260. In American Law also, such provi- 


` sion of termination’ of services of women 


on the ground that they became pregnant, 
etc., had been held to be invalid as 
opposed to the 14th Amendment of the 
American Constitution. Vide Cleveland 
Board of Education v. La Flour, 39  Law- 
yers Edn.32, Turner v. Dept. of Employ- 
ment Security, 46 Lawyers Edn.182. Yet 
another case that was cited on behalf 
of the petitioner is Haravinder  Kaur 
v. Hanumandev Singh, A.I.R.1984 -Delhi 
66 at 77. 


7, Lastly, it is submitted that the 
petitioner alone has been singled out 
for hostile treatment, because the 4th 
respondent, though married, her services 
are continued. This is because she 
happens to be a Christian. 


8. Mr.M.Srinivasan, learned counsel 
for the 3rd .respondent school, states 
first and foremost that the writ peti- 


‘tion against the school is not maintain- 


able, because it is a private school. 
The Code of Regulations for Matricula- 
tion Schools does not apply, since 
temporary recognition for Standards 
I to VIII alone has been granted till 
31st March, 1975. 


9, Even otherwise, the partigs are 
bound by the contract. The contract 
of service was for a period of one year 
for the academic year 1983-84, The 
contract was prior to the recognition 
and hence that would remain unaffected, ` 


10. There is a contract of personal 
service. That cannot be enforced as 
against the school. It has been so laid 


down" in Degins у. St. A. H.E. School , 
A.I.R.1971 S.C.1920= (1972)1 S.C.J.129- 
(1972.1)  M.L.J.  (S.C.) 37= (1972)1 


An.W.R. (S.C.)37. If it is a non-statu- 
tory body, as laid іп Vaish College 
ve, Lakshmi Narain, (1976)2 S.C.C.58= 
(1976) Lab.I.C.5762 (1976)2 S.C.R.1006= 
A.I.R.1976 S.C.888 no writ will lie. 
This is not a case in which even person- 
al liberty is affected ѕо .аѕ to enable 
the petitioner to invoke, Article 21, 
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because life does not include 'liveli- 
hood'. It has been so laid down in Нета ` 
Raju v. State of Andhra Pradesh, (1983) 

` Crl.L.J.9772 A. I.R.1983 8.6.575, Air 
India v. Nergesh Noorsa, A.I.R.1981 
5.С.1829= (1981) Lab.I.C.1313- (1981)4 
S.C.C.335 and In re Badri Narayan, 
А.1.В.1981 Cal.214. `! 


11. їп view of the above arguments, 
the following questions emerge for 
consideration: 


(1) Whether the writ petition -is main- 
. tainable- 


(a) because the third respondent school 
is a private institution; i 


'(b) because the matter relates to the 
realm of contract? 


2. If maintainable, whether the termina- 
tion of the petitioner's services could 
be held to be legal? 


Question No.1: The admitted facts 
that the petitioner 
August, 1983, as a 
in the third respon- 
is evident from the 
certificate 


12. 
in this case are, 
was employed from 
' whole-time teacher 
dent school.. That 
following service 
to hers, 


Service Certificate 

I hereby certify that Thiru/Tmt/Selvi 
S.Sivanaryl is employed as а wholetime 
teacher in Nirmala Matriculation school 
from August, 1980.. She has the permis- 
sion of the management to join the B.Ed. 
degree course through correspondence 
during the academic year 1982-83, 


I further certify that the applicant 
has on 30th June, 1982, put in a total 
service of 2/two years and 5/five months 
as а whole-time bona fide teacher. 

in recognised institutions, as stated 
in column No.10. Teaching Experience 
(State only the service put in recog-: 
nised schools). i 


*total service in all recognised 
'Schools should be given) 


issued | 


School seal 
Date 
Signature of Headmaster/Headmistress 


(Signature of the Secretary/ 
Correspondent. 


Sd, St.Valentine Mary, 
Nirmala Matriculation’ School, 
baram. 


Correspondent, 
Chidam- 


Office Seal; 


Office of the Inspeóitor of Matriculation 
Schools, Madras. . 


13. On -4th September, 1982, by the 
proceedings of the Director of School 
Education made іп Rc.No.13594/B3/82, 
permission was granted to the 3rd 
respondent to open a new Matriculation 


‘School at Chidambaram in the’ name of 


‘Nirmala Matriculation School, with 
standards I to VIII (English medium), 
under the management of the Immaculate 
Heart of Mary Society of Pondicherry 
and Tamil Nadu during 1982-83, subject 
to the fulfilment of the conditions 
specified in the annexure to those 
proceedings. 


14. Thé school was required to satisfy 
these conditions. As many as 10 condi- 
tions were imposed, The details of the 
same are not necessary for our purpose. 
Suffice it to note that the management 


маз called upon under clause 7 to enter 


into an agreement with the teacher or 
a member of the non-teaching staff, 
in the prescribed form. By proceedings, 
dated 3rd August, 1983, temporary 
recognition was accorded for standards 
І, to VIII in Nirmala Matriculation 
School, Chidambaram (3rd respondent) 
upto the period ending 3lst May, 1983, 
Here again, the 3rd respondent was 
required to create the balance of endow- 
ment of Rs,50,000 in five annual instal- 
ments, to provide adequate and suitable 
buildings, laboratory equipment, etc. 
No doubt, the 3rd respondent is a 
private management. On that score, could 
it be said that it gces out of the 


. ,But, ‘where, 
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purview of writ jurisdiction? I think 
not. On the mere fact that recognition 
is sought at the hands of the Governient 
and the Government imposes several 
conditions as a prelude to recognition, 
it cannot be stated that it is in the 
nature of such а private authority 
having no public duties to perform. 
Suppos» it were to merely import private 
duties, it would be a different matter. 
by reason of recognition 
by thé Government, the school imparting 
education gets the advantage of admis- 
sion from the general public, it cannot 
be stated that it is purely private 
and therefore nc wiġt will lie. In Prab- 
hakar Ramakrishna Jeth v. A.K.Pande, 
(1965)2 S.C.R. 713 it was held as 
follows: : 


"The provisions of Ordinanace 20, 
otherwise called the "College Code" 
have the force of law. It confers 
legal rights onthe teachers of the 
affiliated colleges and it is not 
a correct proposition to say that 
the 'College Code' merely regulates 
the legal relationship between the 
affiliated colleges and University 


alone. The provisions of the ‘College 


Сой! ‘relating to the pay scale of 
teachers and their security of ten-re 
properly fall within the statutory 
power of affiliation granted to the 
University under the Act." 


Therefore, the College Code in that 
case created. rights. Here Clause 7 of 
the conditions creates rights. 


15. Іа Нагіјапаег Singh v. Kakatiya 
Medical College, I.L.R. (1974) A.P.1063- 
A.I.R.1975 A.P.35 -the question arose 
whether a private college aided by 
Government and affiliated to the Osmania 
University would be amenable to writ 
jurisdiction. in Paragraphs 84 and 85 
it was observed thus: 


"B4. In so far asS'the first question 
is: concerned it could not be disputed 
that the affiliation rules noted above 
‚аге made in pursuance of the powers 
‹ mferred on the University by section 
44(3) of the University Act. The rules 
therefore have force of law, It cannot 


THE MADRAS LAW JOURNAL REPORTS: 


[1985 : 


be said that they constitute power 
of management only. The rules requi- 
ring the governing body to be a regis— 
tered body and that it should have 
on it representatives of the Govern- 
ment and the University and the 
qualifications of the teaching staff 
and the conditions governing their 
tenüre of office all lend support 
to a tripartite contract between the 
governing body, the teacher and the 
approving authority, ieee the Univer- 
sity and the. Government. The teachers. 
in such colleges have status under 
the rules and in any case, they hold , 
office. Apart from the express rules, 
the security of their tenure of office 
can easily be spelt out from the 
various provisions of the rules of 
the University as well as the 
Grant-in-aid Code of the Government, 
The rules relating to the pay scales 
of the teachers and their security 
of tenure properly fall within the 
statutory power of affiliation granted 
to the University under the Act, We 
-have no manner of doubt that these 
rules create certain 'rights' in the 
teachers of the affiliated colleges. 
They are not mere servants of the 
college employed purely on contract 
by the managing committee of the 
college. They have a 'status'! although 
they enter into a contract and in 
any case they hold office. We are 
therefore satisfied that such cases, 
are clearly governed by the decision 
in Prabhakar Ramakrishna Jeth у. 
‘A.K.Pande, (1965)2 S.C.R.713. 


85. Even otherwise, we thinkein an 
appropriate case a writ of certiorari 
can go against a private coilege 
although it is not a statutory body. 
The rules of affiliation, even if 
taken .to be non-statutory but mere 
administrative instructions . issued 
by the University or the Grant-in-aid 
Code by the Government, they would 
not come in the way of issuance of 
such a writ. We thus come to consider 
the second question." 


In the light of the above decisions, 
in my considered view, the recognition 
accorded by the Government is ап 
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important point to be borne in mind, 


as that enables the school to gain 
certain advantages, the parents can 
also expect that their children, who 


undergo study in the school, ‘will not 
be left in lurch, if a transfer or 
promotion to some other school or 
college is sought. The fact that the 
3rd respondent school obtains ‘aid from 
the Government of teaching grant from 
the Government also makes the position 
clear. If from out of the tax-payers' 
money grants or" aids are given, can 
the school say. that it is a private 
management and therefore it is 
amenable to writ jurisdiction? I should 
answer in the negative. Thus I hold 
the writ petition is maintainable. 


16. Contractual liability: On 
' April, 1982, the petitioner wrote to 
the 3rd respondent school that she had 
served as a teacher for the past two 
years from 1980 and that she would 
desire to continue her job next year 
onwards. Similarly for the academic 
year 1983-84, she wrote another letter. 
On 27th May, 1983 she was appointed 
as a teacher for ‘the -academic year 
1983-84.. In this state of affairs, the 
petitioner got married on 2151 August, 
'1983. The governing body by its proceed- 
ings dated 3rd June,. 1981, had resolved 


as follows: 


(b) *The service of the teacher will 
be terminated with three months notice 
when she gets married for the follow- 
ing reasons- | 
(а) when she takes maternity leave, 
the small children's education will 
be affected without teacher for three 
months; 

(ii) due to lack of^funds a substitute 
cannot be appointed. 
will suffer." І 

In exercise of the rights under the 
bye-law the impugned order of termina- 
tion. came to be passed stating that 
because of the marriage she was required 

` бо leave the school by 30th November, 


1983. It is true that as laid down 
in. Regina v. St.A.H.E.Schooi, (1972)1 
$.C.J.129- (1972)1 M.L.J. (S.C.) 37s 


(1972)1 An.W.R.. (S.C.) `37= A.I.R.1971 
$.C.1920 a contract of personal service 


, entered 


not' 


30th 


So the class. 


cannot be enforced. But, if a contract 
into between the parties is 
opposed to public policy and the termi- 
nation is on an arbitrary or whimsical 
ground, I should think that the Court 
cannot deny relief to the petitioner. 
No doubt, the petitioner has been | 
entering into the contract every year. | 
If her services had come to a termina- 
tion by efflux of time, that is a| 
different matter. But during the curren- .ў 
cy of contract, viz., 8th March, 1984, | 
if solely on the ground that she got 


"married and therefore her services are | 


to be terminated that has nothing to 

do with the contract of service from 

year to year. Then again, normally the | 
writ Courts negative the relief if the | 
matter falis within the realm of 
contract, if it requires evidence, but | 
here no such evidence is required. The 
facts are admitted. In this case it 
seems to be a matter of practice to | 
obtain letters of re-employment at the 
end of every academic year. That is 
also reflected in the resolution (a). 
Therefore, I conclude the writ peti-{ 
tioner cannot be denied relief on the} 
around that the parties are bound by} 
the terms of the contract. н 


19. Then comes the important question, 
viz., the resolution relating to 
marriage. I have already extracted the 
minutes of the’ meeting of the governing 
body, dated 3rd June, 1981, To highlight 
the issue let me again extract clauses 
(b) and (c) of resolution No.3. 


"(b) The service of the teacher will 
be terminated with three months notice 
when she gets married for the follow- 
ing reasons- 


(i) when she takes maternity leave, 
the small children's education will 
be affected without teacher for three 
months. 


(ii) due to lack of funds a substitute 


‘cannot be appointed. So, the class 
will suffer." : 
The concept of  'marriage' as viewed 


by Joseph Addison is as follows:- 
"Marriage enlarges the scene of our, 
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happiness and of our miseries. A 
. Marriage of love is pleasant ... of 

interest, easy and where both meet, 

happy. A happy marriage has in it 

all the pleasures of friendship, ail 

the enjoyments of sense and reason, 

and, indeed, all the sweets of life." 


George Elliot says as under: 
"What greater thing is there for the 


are joined for life ... to strengthen 
each other in all labour, to rest 
on each other in all sorrow, to 
minister to each other in all pain, 
to be one with each other in silent, 
unspeakable memories at the moment 
of the last parting." 


No less than the father of our nation, 
Mahatma Gandhi, eloquently said:- 


"Marriage is a natural thing in life, 
and to consider it derogatory in any 
sense is wholly wrong. The idea is 
to look upon marriage as a sacrament 
and therefore ‘to lead a life of 
self-restraint in the married state." 


To вау that a teacher will lose her 
services on her petting married is to 
forget the fact that the bloom or blight 


of all life's happiness consists in 


marriage, It is nothing more than a 
civilised way of living. To tie it 
merely to sex is not only obnoxious 
but is untrue. No wonder Channing 
Pittock said:- | 


"Marriage is the greatest educational 
institution on earth." 


18. What is the reason that is given 
in the resolution. It is stated that 
when a teacher takes maternity leave, 
the children's education will be 
affected and that due to lack of funds 
a substitute cannot be appointed. First 
of all this is full of assumptions; 
in these modern days, that one should 
necessarily beget a child is an assump- 
tion unwarranted. Secondly it is not 
mere physical union, but union, between 
two spirits. As Frederick William 
Rebertson said:~  ' 
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"Marriage is not a union merely 
between two creatures .. it is a union 
between two spirits, and the intention 
of that bond is to perfect the nature 


of both, by  supplementing their 
deficiencies with the force of 
contract, giving to each, sex these 


excellences in which it is naturally 
deficient; to the one, strength of 
character and firmness of moral vill, 
to the other, sympathy,  meekness, 
tenderness, and just so solemn and 
glorious as those ends are for which 
the union was intended, just so 
"terrible are the consequences if it 
be perverted and abused, for there 
.is no earthly relationship which has 
so much power to ennoble and to exalt. 


' . There are two rocks in this world 


of ours, on which the soul must either 
anchor or be wrecked ... the one is 


God, and the other is the sex 
opposite," ` 
19. In a case which arose in the 


Supreme Court of the United States in 
Cleveland Board of Education, Laflour 
Cohen v.  Chesterfiled County School 
Board, 114 U.S.632 the question was 
whether mandatory maternity leave 
policies which require all teachers 
in a system to stop. teaching five months 
before the expected birth of a child 
violate the teachers' right to due 
process. Justice Stewart held:- 
"Freedom of personal choice in matters 
of ‘marriage and family life is one 
of the liberties protected by the 
due process clause- overly restrictive 
maternity- leave regulations, can 
constitute a heavy burden on the 
exercise of these protected freedoms- 
The due process clause-requires that 
such rules - not neediessly, arbit- 
rarily, or capriciously impinge upon 
this vital area of a teacher's consti- 
tutional liberty." 


The right to personal life and liberty 
enshrined in Article 21 of the Constitu- 
tion must receive its full scope and 
meaning and therefore the resolution 


‘of this character would be violative 


of Article 21. No doubt in Begulla  Bapi 
Raju v. State of А.Р. (1984)1 S.C.C.66= 


Tj Bharathi M.Pillai v, State of Tamil Nadu 


A.I.R.1983 S.C.1073 at 1080 it was 
observed- 


"The .argument that the word ‘life’ 
in Article 21 of the Constitution 
includes  'livelihood' has only .to 
be stated to be rejected." 


But, in the case on hand it is not 
livelihood, but living a civilised life. 
In this connection it is appropriate 
to quote Harvinder Kaur v.  Hanmandev 
Singh, A.I.R.1984 Delhi 66, wherein 
it was observed as follows:- 


"Marriage is the very foundation of 
civil Society. The relation once 
formed, the law Steps in and holds 
the parties to various obligations 
and liabilities. It is an institution 
in the maintenance of which the pubiic 
is deeply interested, for it is the 
foundation of the family and of 
Society without which there would 
be neither civilisation nor progress 
(Meganatha v. Smt.Susheela, A.I.R.1957 
Mad.423, 426. Whether it is English 
law or the Indian Act, marriage is 
a voluntary union for life of one 
man and one woman to the exclusion 
of all others. (Hyde v. Hyde, (1866) 
L.R.I.P.D.130, 133 per Lord Penzance," 


Thus I conclude that the termination 
of the services of the petitioner purely 
on the ground that she got married is 
not only obnoxious but also opposed 
to public policy. From this point of 
view, it is unnecessary to decide the 
question of discrimination, 


20. In the result, the writ petition 


will stand allowed with costs. Counsel's 
fee Rs,300. 


R.S. Petition allowed. 


. (В) 
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IN THE HIGH COURT OF JUDICATURE AT 
Present:- G.Ramanujam and K.Shanmukham; 
JJ. 


*W.P.Nos.4397 of 1978 and 4430 of 1978. 


llth January, 1985. 
Bharathi M.Pillai Petitioner* 
Ve | 
The State of Tamil Nadu, reptd. by 


the Secy. to Govt. Revenue Department, 
Madras-9 and others Respondents. 


(A) Tamil Nadu Urban Land Tax Act (XII 


of 1966) as amended by Tamil Nadu Act 
(30 “of 1971) 14 of 1973 and 49 of 1975, 
section. 6-B - Constitutionality - Scope 
and applicability - Section 6-B runs 
counter to the charging section - Prin- 
ciple of aggregation alters the 
character of impost from tax on one's 
holding as Urban Land - Held to be ultra 
vires and the word aggregate is liable 
to be struck down. 


Constitution of India (1950), i 
Article 14 and`Schedule 7, List I, Entry 
86, List 2, Entry 49, 


(C) Pith and substance - Doctrine of 
- Applicability. 


On Writ Petitions filed for the issue 
of a writ of declaration declaring _the 
Tamil Nadu Urban Land Tax Act, 1966, 
as amended by the Tamil Nadu Acts 30 
of 1971, 14 of 1973 and 49 of 1975 to 
be unconstitutional and void, 


Held:- It is well established that to 
find out whether a particular statute 
comes within the legislative competence 
of the Legislature it is the pith and 
substance of the legislation that will 
be determinative. The pith and substance 
of a taxation statute has to be deter- 
mined with reference to the charging - 
section. The charging section imposes 
a charge only on a unit of urban land 
which according to the definition is 
a survey Number ог а sub-division 
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number. Therefore the charge ‘of tax 
under the statute falls squarely within 
Entry 49 of List II. However section 


6-B which is a machinery provision goes. 


beyond the charging section and levies 
the tax .mentioned in the schedule on 
the total extent of urban land and not 
on each urban land which is taken as 
a unit for the purpose of tax. It is 
section 6-B which alters the nature 
of the tax and converts the tax as one 
of the aggregate holding of a person. 
In respect of the holding of a person 
there can be an aggregation of the tax 
payable on each urban ‘land, for such 
aggregation is only for the purpose 


of finding out the total tax due by 


such person. But if the aggregation 
of the various urban lands held by a 
person for the purpose of imposing the 
charge under the charging section is 
made, then that becomes objectionable 
as it amounts to a tax on the value 
of the aggregate extent and not on the 


value of a unit of land which is made 


the subject-matter of the charge. 
[Para.9] 


It is true that the levy of tax whether 
at a flat rate or at a progressive rate 
‘depending upon the size of the unit 
cannot make the tax invalid provided 
the tax is levied on the subject~matter 
of tax, that is the unit of. urban land 
in this case. ‘Thus the mere adoption 
of a progressive rate of tax cannot 
make levies illegal. However, in this 
case the progressive rate of tax is 
not levied on -the subject-matter of 
the charge, but on the aggregate of 
the units of the urban land which alters 
the tax from a tax on land and building 
into a tax on the aggregate extent of 
one's holding and this makes it a tax 
on a part of one's wealth, [Para.9] 


‘ A tax on one's total holding of urban 
land is a tax on the partial wealth 
of a person. Thus by levying a tax on 
the aggregate extent of the holding 
of the: urban land owned by a person, 
the tax levied under the Act ceases 
to be a tax. on land and becomes a tax 
one one's holding of urban land. Such 
а tax cannot be comprehended within 
the scope of entry "tax on land", This 
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situation has been brought 
the amending Act 49 of 1975 
present schedule to the Act 
introduced which contemplates the rate 
of tax being applied on the aggregate 
extent of urban land held by a person 
in the urban area. [Para.9] 


about by 
when the 
has been 


Since the ‘principle of aggregation 
alters the character of the impost from 
tax on one's holding of urban land which 
is part of his wealth the word 'aggre- 
gate’ occurring ‘therein will have to 
be struck down. By striking down section 
6-B and the word ‘aggregate’ occurring 
in the first column of parts I to IV 
of the schedule, the Act as such will 
continue to be constitutionally valid 
as a piece of legislation falling under 
Entry 49 of List II. [Para.9] 


The Act cannot be impugned on the ground 
of the tax being harsh and excessive. 


Cases referred tot- 


Asst. Commr. Madras v. B. & C. Companys 
(1970)1 S.C.J.265: (1970)1  An.W.R. 
(S.C.) 55: (1970)1 M.L.J. (S.C.) 55: 
(1970)1 S.C.R.268: 75 I.T.R.603: A.I.R.. 
1970 8.C.169; Buckingham | & Carnatic 
Co. Ltd... v. State of Madras, (1966)2 
M.L.J.172; Sudhir Chandra Nawn v. Wealth 
Tax Officer, (1968)2 1.T.J.724: (1968)2 
$.C.J.790: 69 .I.T.R.897: А.І.К.1969 
5.6.59; Prithvi Mills v. Broach *Munici- 
pality, (1970)1 $.C.J.288: (1970)1. 
S.C.R.388: A.I.R.1970 S.C.192; Union 

v. H.S.Dhillon, (1972)2 -I.T.J.258: 
(1972)2 S.C.J. 379: 83  I.T.R.582: 
(1972)2 S.C.R.33: A.I.R.1972 S.0.1061; 


Gordhandas | Hargovindas у. Municipal 
Commissioner, Ahmedabad, (1965)1 S.C.J. 
15: (1964)2 S.C.R. 608:  A.I.R.1963 


9.C.1742; Hari Krishna Bhargav v. Union 
of Indid, (1966)1 S.C.J.131: 59 I.T.R. 
243: (1966)2 S.C.R.22: (1966)1 I.T.J.77: 
A,I.R.1966 S.C.619. 
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yanathan and D.Murugesan, for Petition- 
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I] : Bharathi M.Pillai " State of Tamil Nadu 
(Ramanujam, J.) ` 


. The Judgment of the Court was delivered 
by | : 
Ramanujam, J.:- In these writ petitions 
the petitioners have sought. the issue 
of a writ of declaration from this Court 
declaring the Tamil .Nadu Urban Land 
Tax Act, 1966 as amended by Tamil Nadu 
Act 30 of 1971, 14 of 1973 and 49 of 
1975 to be unconstitutional and void. 


2, The urban lands involved in Writ 
Petition No.4397 of 1978 are town survey 
Nos.108/2 and 108/3 measuring 11 grounds 
and 1826. sq.ft. .comprised in 
No.127, Lloyds Raod, Madras and the 
same has been originally assessed under 
the Tamil Nadu Urban Land Tax Act, 1966, 


hereinafter referred to as the Act at 


the rate of Rs.1,366-50 per year. On 
22nd November, 1977, a notice was issued 
by the Assistant Commissioner of Urban 


Land Tax tentatively fixing the market 


value per. ground in regard ‘to . that 
property at Rs.42,000. After considering 
the objections of the owner, the value 
has been fixed at Rs.28,000 per. ground 
as on ist July, 1973 and ‘subsequently 
the Urban Land Tax Officer has ‘issued 
a demand in 1978 calling upon the 
petitioner to pay the urban land tax 
аё the rate of Rs.1,999 per fasli for 
the years 1385 to 1387. At that stage 
the petitioner has come forward with 
-the writ petition ‘seeking relief of 

declaration that the said Act is uncon- 
" stitutional and void. 


3. The petitioner in Writ Petition 
No.4439 of 1978 is the owner of premises 
No.31 (old No.25)  Santhome High Raod, 
Madras-4 comprising 24 grounds and 1568 
sq.ft ein survey No.2426/4 and 2526/5. 


That property has been subjected to ` 


assessment under the Act by an order 
„ОЁ the second respondent in’ the said 
Writ Petition dated 31st August, 1974 
at Rs.3,078.50 per year taking the 
market value оЁ the land at Rs.12,000 
per ground, Subsequently, on 27th June, 
1978 the second respondent issued .a 
notice under section 11(1) read with 
sections 7-B and 40-A of the Act as 
amended in 1975 proposing to revise 
the value at Rs.24,000. After consider- 
“ing the objections, the second respon- 


^ 


.M.L.J.59 


Door . 
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dent has passed an order dated 27th 
July, 1978, assessing the property to 
a tax of Rs.12,313.60 per year, on the 
basis of the value of the lands at 
Rs.24,000 per ground for the entire 
extent of 25 grounds and 1,568 sqft. 
deducting two grounds as used for resi- 
dential purpose which is exempted. 
Following the said assessment, demands 
under section 14 have been issued by 
the third respondent for faslis 1385 


to 1388 aggregating to Rs.49,254-40, 


It is at this stage the petitioner has 
approached this Court seeking a declara- 
tion that the Act under which the asses- 
sment has been made is unconstitutional 
and void. 

4. Since the contentions raised in 
both the writ petitions are substan- 
tially the same, the writ petitions 
are dealt with together and the grounds 
of attack which are common are set out 
below:— (1) Though the validity of the 
original Act of 1966 was upheld by the 
Supreme Court in Assistant Commissioner; 


Madras v. B. & C. Co., (1970)1 S.C.J. 
2652 (1970)1 An.W.R. (S.C.)55= (1970)1 
M.L.J. (S.C.) 55» (1970)1 5S.C.R.268- 


75 I.T.R.603- A.I.R.1970 S.C.169, the 
Act as amended from time to time makes 
it an Act imposing tax on the capital 
value of the assets of inviduals and 
companies and, therefore, it has ceased 
to be a law on "tax on lands and build- 
ing" found in Entry 49 of List 2, of 
Schedule 7 to the Constitution. (2) 
The impugned Act in so far as it encro- 
aches upon the field covered by Entry 
86 of List I it has to be struck down 
as  incompetent and  unconstitutional. 
(3) The Act is violative of Article 
14 of the Constitution in that there 
are no guidelines for arriving at the 
market value of the whole extent and 
the provisions of the Act operate 
differently in the case of different 
persons. The tax which is levied at 
a progressive rate operates unevenly 
on the landowners depending оп the 
extent of their holding. (4) The Act, 
in so far as it makes a difference in 
the exemption limits between Parts I 
and II and Parts III and IV of the 
Schedule to the Act is arbitrary, 


discriminatory and violative of Article 
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14 of the Constitution. (5) In any event 
the tax imposed by the impugned Act 
being unreasonable, expropriatory, it 
infringes оп the petitioner's right 
to hold and dispose of property. | 


5. The said grounds of attack аге 
met in the counter-affidavit filed by 
the respondents as  follows:- The 
petitioner has not exhausted the alter- 
‘native remedy provided under section 
20 of the Act and therefore, the writ 
petitions are liable to be dismissed 
on that ground alone. The Act as amended 
from time to time is quite legal and 
valid and it has already .been upheld 
by the Supreme Court. The tax levied 


. is a tax on land and therefore, it is 
within the competence of the State 
Legislature to enact the Act in 


question. Thus the stand taken by the 
respondents is that the Act has already 
been upheld by -the Supreme Court as 
constitutional and therefore no further 
constitutional attack is possible by 
the petitioners. 
decision of Varadarajan, J. as he then 
was in Cosmopolitan Club v. State of 
Tamil Nadu, W.P.No.3491 of 1976 dated 
16-10-1979 holding that the Act as 
amended is constitutionally valid as 
falling within. Entry 49 of List II of 
7th Schedule to the Constitution. 


6. То appreciate the constitutional 
attack. made by the writ petitioners 
it has become necessary to trace the 
legislative history of the said, statute. 
Tamil Nadu Urban Land Tax Act, 
(Tamil Nadu Act 12 of 1966) received 
the assent of the President on 9th 
September, 1966 and the same was 


published in the Fort St.George Gazette’ 


on 10th September, 1966. А11 the provi~ 
sions of the Act except sections 19, 
47-and 48 came into force in the City 
of Madras on the first day of July, 
. 1963 and sections 19 and 47 were made 
effective in the City of Madras on the 
21st May, 1966 and Section 48 was to 
come into force on the 10th September, 
1966 the date on which it was published 
in the Fort. St. George Gazette. The 
provisions of the Act shall come into 
force in any other municipal town or 


township or any area specified in the: 
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They also rely on а. 


1966 


'(c) any .municipal town, 
within sixteen kilometres of the outer 
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notification and within sixteen: kilo- . 
metres of the City of Madras or such 
municipal town or township. on such dates 
as may be specified in a notification 
issued by the Government for the 
purpose. It is unnecessary to deal with 
the various provisions of the Act in 
the light of the contentions urged 
before us and we have to consider the 
scope of only sections 5, 5-4, 6, 6-A 
and 6-B of the Act and the schedule 
thereto. Sections 5 and 6 as originally 
enacted were as follows:- 


5."Subject to the other provisions 
contained in this Act, there shall 
be levied and collected for. every 
fasli year commencing. from the date 
of commencement of this Act, a tax 
on each urban land (hereinafter refer- 
red to as the urban land tax) from 
the owner .of such urban land (at the 
rate specified in the schedule." 

a 
6. "For the purpose of this Act, the 
market value of any urban land shall 
be estimated to be the ‘price which 
in the opinion of the. Assistant 
Commissioner, or the Tribunal, as 
the case may. be such urban land would 
have fetched or fetch,. if sold in 
the open market on the date of the. 
commencement of this Act." 


Sections 6-A and 6-B were inserted into 
the. Act by Tamil Nadu Amending Act 30 

of 1971. By amending Act 19 of 1973 
the Schedule to the Act was altered. 
Then came ` Tamil Nadu Act 49 of 1975 
under which sections 6-A and 6-B and 
the Schedules to the Act were re%cast, 
Section 6-A as .amended directed that 
the ‘area comprised in (a) City 'of 
Madras,. (b) the Madras City Belt Area 
(d) the area 


limits of such municipal town, (e) any 
of -the township, (f) the area within 
sixteen kilometres of the outer limits. 
of such township, shall each constitute . 
a separate’ urban area and for the ` 
purpose of assessment under the Act, 
the extent of urban land held by. the 
owner in one urban area shall not be 
included in the extent of the urban 
land held by him.in another urban area. 
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Section 6(B) provided (i) that the total 
extent of the urban land which is vacant 
or which is used for residential 
purposes in an urban area shall be taken 
into account for applying the rates 
` specified in Parts I and III of the 
Schedule, and (ii) the total extent 
of the urban land used- non-residential 
. purposes in an urban area shall be taken 
into account for applying the rates 


specified in Parts II and IV of the 


Schedule. The said amending Act also 


substituted a new Schedule containing: 
Parts I to IV, Part I deals with urban. 


land which is vacant or is used for 
residential purposes and it provides 
‘that in réspect of such urban land two 
grounds will get exempted and the rest 
of the extent will suffer a progressive 
rate of tax ranging from 7% to 25% 
depending on the extent Part II deals 
with urban land used for non-residential 


purposes and it provides an exemption: 


for half a ground and brings to tax 
.the land in excess of half a ground 
at the progressive rate of tax ranging 
from 52 to 2.5% depending upon extent. 
Part III deals with urban land in the 
Madras City: Belt areas which is vacant 
or is used for residential purposes 
and it provides for an exemption limit 
of three grounds and the rest of the 
‘extent ‘is subjected to. a progressive 
rate of tax ranging from 7% to 2.5%. 
Part IV deals with urban land in the 
Madras City Belt Area which is used 
for non-residential purposes and it 
provides for an exemption of one ground 
and subjects the excess ‘extent to 
progressive rate of tax ranging from 
5% to 2.5% depending upon the extent 


—— —— 
All urban lands in areas other than 
the Madras Belt area. | 

1. First 2 grounds Nil 


0.7. per cent 
of Market 
< Value, ` 


2. Where the aggregate. 
extent does not exceed 
grounds. 


of the land. Thus there are three promi- 
nent features in the Act as amended 
by Tamil Nadu Act 49 of 1975: (1) There 
is an aggregation of the extent of the 
urban land for the purpose of tax. (2) 
Basic exemption upto a particular limit 
has been provided, and (3) there is 
a progressive rate of tax depending 
upon the extent of urban land held by 
an individual. Then the State Government 


has passed: G.0.Ms.No.2625, Revenue 
Department, dated 27th December, 1976 
giving the following directions: (1) 


The distinction introduced by the 1975 
amendment between lands used for resi- 
dential purposes and lands used for 
non-residential purposes will be given 
up, and all urban lands in any given 
area will be subject to the same rate 
structure. (2) The market value of the 
land for the purposes of assessment 
to the tax will continue to be deter- 
mined as on lst July, 1971 provided that 
where the revised market value as on 
lst July, 1971 is more than double the 
value as on lst July, 1963, the value 
for purposes of assessment to tax will 
be limited to double the 1963 value. 
(3) As a result of 1975 amendment, the 
first two grounds would be exempted 
from tax wherever the total holding 


‘does not exceed five grounds, but how- 


ever, this exemption will be extended 
to all holdings irrespective of the 
total extent. (4) The rate of tax on 
holdings exceeding 10 but not exceeding 
20 grounds will be-reduced from 2 per 
cent to 1,5 per cent and on holdings 
exceeding 20 grounds from 2.5 per cent 
to 2 per cent. Thus as per the said 
G.0. the revised rates structure will 
be as follows:- 


А11 urban lands in the Madras Belt area, 





First 3 grounds Nil 
Where the Aggregate extent 0.7 per cent 
does not exceed 7 of Market 
grounds. Value. 
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Where the aggre- 1 per cent of 

gate extent exceeds Market Value. 
‚ 7 but does not 

exceed 10 grounds 


1 per cent of 
Market . 
Value 


3. Where the aggre- 
gate extent exceeds 
5 grounds but does 
not exceed 10 
grounds 

Where the aggre- 1 per cent 


4. Where the aggre- 1.5 per cent of 


gate extent exceeds Market Value gate extent of Market | 
10 but does not On the ex- exceeds 10 but Value ` On the 
exceed 20 grounds ‚ tent in ex- does not exceed extent in 
j < cess of 2 20 grounds excess of 
grounds 3 grounds 


2 per cent of. 
Market 
Value 


5. Where the aggre- 
' gate extent exceeds 
20 grounds 


Where the aggregate 2 per cent 
, extent exceeds of Market 
20 grounds Value. 


The G.O. also. provided for remission 
of tax to 50 per cent in the case of 
any building occupied only by the owner 
for residential purposes in respect 
of the land on which the building is 
constructed and the urban land appurten- 
ant to it. However the statute has not 
yet been amended to give effect to the 
said G.O. It is in the light of the 
ábove provisions, we have to consider 
the tenabiiity of the contentions urged 
by the petitioners. У i 


The petitioners' submission is 
aS follows:- The Act imposes a tax on 
each urban land as is seen from section 
5 which imposes a levy for every fasli 
year a tax on each urban land from the 
owner of such urban land at the rates 
specified in the Schedule to the Act. 
"Each urban land" is defined under 
section 2(6) of the Act as the urban 
land comprised in a survey number or 
a sub-division number. Thus the unit 
of assessment is a land comprised in 
each survey number ог sub-division 
number, When the charging 
imposes a tax on each survey number 
or sub-division which is taken as a 
unit for purpose of assessment, section 
6-B aggregates the units of urban land 


for purposes of: tax as that section 


directs that the total extent of the 
urban land in an urban area held by 
a person shouid be taken into account 
£or applying the rates specified in 


thn Onhadala Tha snanta nf tav nravidad 


in its unamended form. 


Section: 


for in the various parts of the Schedule 
also proceed on the basis of the said 
aggregation, and the tax levied also 
depends on such aggregation. According 
to the petitioner such aggregation of 
the. units or urban land and applying 
a progressive rate of tax depending 
upon the total extent will clearly take 
the Act out of Entry 49 of List IT and 
bring it within the scope of Entry 86 


` of List I. This aspect of the matter 


was not and could not be considered 
by the Supreme Court in Assistant Commi- 


ssioner, Madras v. B. & C. Co. ыа.» 
(1970)1 S.C.J.265- A.I.R.1970 :5,C.169 
while upholding - the constitutional 


validity of Tamil Nadu Act 12 of 1966 
This peculiar 
situation arises for consideration for 
the first time now in view of the amend- 
ment brought about, by Tamil Nadu Act 
49 of 1975. The petitioner's learned 
counsel refers to the decision of the 
Supreme Court in Assistant Commissioner, ` 
Madras v. B. & C. Co. Ltd.» (1970)1 
S.C.J.265- A.I.R.1970 S.C.169 in support 
of his submission that the Supreme Court 
was dealing with the provisions of the 


"Act which are substantially different 


from those which operate now and, there- 
fore, the decision of the Supreme Court 
upholding the, validity of the Act cannot 
prevent them from raising the question 
of the constitutional validity of the 
Act based on the provisions of the Act 
as amended now. The predecessor to the 
Art tho Motrae Hrhan fand Tax 


nraacant 
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Act, 1963 which levied a tax by section 


3 on every owner of urban land at the 
rate of 0.4 per cent of the average 
market value of the urban land as deter- 
mined under section 6(2) of the Act 
was challenged as violating Article 
14 of the Constitution of India, because 
the charging section levied the tax 


on urban land not on the basis of the 


market value of such land, but on the 
average value of the land'in a sub-zone 
and the said challenge was upheld by 
the Division Bench of this Court in 
Buckingham & Carnatic Co. Ltd. v. State 
of Madras, (1966)2 M.L.J.172. Thereafter 
Àct 12 of 1966 came to be enacted omit- 
ting the provisions relating to fixation 
of average market value in the sub-zone 
and instead introducing section .5 
providing for a charge on each urban 
‘land from the owner of such urban land 
at the rate of 0.4% of the market value 
of such urban land. The validity of 
Act 12 of the. 1966 was also challenged 
before this Court and it was held by 
a Full Bench of this Court that though 
the 'Madras Legislature was competent 
to enact the new Act, under Entry 49 
of List II the Act is violative of 
Articles 14 and 19(1)(£) of the Consti- 
tution, The matter was taken to the 
Supreme Court. The challenge before 
the Supreme Court was (1) that the Act 
fell under Entry 86 of List I and not 
under Entry 49 of List II and that the 
State legislature is incompetent to 
pass the Act. (2) That the machinery 
provided for determining the market 
value is violative of Article 14 of 
the Constitution and (3) that the Act 
imposés ап unreasonable restriction 
on the right to acquire апі dispose 
of the property and therefore, violative 
of Article 19(1)(f). The Supreme Court 
. held that the Act was constitutionally 
valid, for, (1) the pith and substance 
of the new Act in imposing a tax on 
urban land of a percentage of the market 
value is entirely within the ambit of 
Entry 49, List II and it does not any 
way trench upon the field of legislation 
under Entry. 86 of List I, (2) that the 
provisions of section 6 of the Act were 
not violative of Article 14 as the 
opinion which the Assistant Commissioner 
has to form under that section is not 


pnb lective but should be reached object- 
ively upon the relevant evidence after 
following the requisite formalities 
laid down in Sections 7 to 11 of the 
Act, (3) that the Act is not violative 
of Article 19(1)(£) of the Constitution 
as the power of taxation has to be 
regarded as an essential attribute of 
sovereignty and the object to be taxed, 
the quantum of tax to be levied, the 
condition subject to which it is levied 
and the social and economic policies 
which a tax is designed to subserve 
are all matters of political character 
entrusted to the Legislature and not 
to the Courts and therefore, so long 
as the tax imposed is not confiscatory 
or extortionate, the reasonableness 
of the Сах cannot be questioned, Thus 
the point urged before the Supreme Court 
was that’ section 5 in so far as it 
imposes a tax on urban land at a percen- 
tage of the market value is outside 
the competence of the Legislature, It 
is that point which was rejected by 
the Supreme Court. It. is significant 
to note that the Act as originally 
enacted which was considered by the 
Supreme Court in the above case did 
not contemplate aggregation of the urban 
lands in the hands of the owner for 
purposes of tax. Section 5 contemplated 
a levy of tax on each urban land in 
the hands of the owner at the rate of 
45 of the market value of such urban 
land and if a person happens to own 


` more than one urban land then the tax 
is levied on each urban land and the 


tax is aggregated to determine the total 
tax liability of the person concerned. 
Thus earlier there was no aggregation 
of the urban land for the purpose of 
adopting the rate of tax but it is only 
the tax as levied on each urban land 
which was aggregated in the hands of 
the person, But, now after the amending 
Act, 1975, came into force the situation 
is different. Now there is an aggrega- 
tion of the urban lands as such. Though 
the Act provides for a levy of tax on 
each urban land section 6-B along with 
the Schedule brings to charge the total 
urban land owned by an individual at 
the appropriate rate of tax as provided 
in the various parts of the Schedule. 
In the Act as originally enacted, there 
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was a uniform levy of tax at 4 per cent. 


of the market value of each urban land 
whereas now after the amendment though 
section 5 imposes a charge on each urban 
land: the rate of tax does not depend 
upon each urban land but depends upon 
the aggregate extent of land owned by 
a person:.and there is a progressive 
rate of tax depending upon the extent 
of the land owned by the person. Accord- 
ing to the petitioner, once there is 
an : aggregation of the urban lands and 
"the tax is levied on the aggregate 
extent then the Act will cease to fall 
under Entry 49 of the List II but will 
fall under Entry 86 of List I. It is 
said that the principle of aggregation 
‚апа the imposition of tax on the tota- 
- lity of the. net value of the assets 
is peculiar to Entry 86 of List I, and 
Entry 49 of List II can only enable 
the State Legislature to levy tax on 
land or building or both as units and 
it is not concerned with the ownership 
in the units of the land or buildings 
which are brought to tax and that in 
this case the ownership of the lands 
by the particular person has alone been 
taken as the basis for imposition of 
tax and hence the Act goes outside the 
purview of Entry 49 of List II. In 
support of this submission the following 
passage in Assistant Commissioner v. 
B. & C. Ltd, (1970)1 S.C.J.265- (1970)1 
S.C.R.268= A.I.R.1970 S.C.169 was- relied 
on: 


"In our opinion there is no conflict 
between Entry 86 of List I and Entry 
49 of List II. 


The basis. of taxation under the two 
entries is quite distinct. As regards 
Entry 86 of List I the basis of the 
taxation is the capital value of the 
asset. It is not a tax directly on 
the capital value of assets of indivi- 
‘duals and companies on the valuation 
data, The tax is not imposed on the 


components of the assets of the asses- . 


see, The tax under Entry 86 proceeds 
on the principle of aggregation and 
is imposed on the totality of the 
value of all the assets. It is imposed 
on the total assets which the assessee 
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owns and in determining the net wealth 
not only the encumbrances specifically: 
charged against any item of asset, 
but the general liability of the 
assessee. to pay his debts and to- 


-discharge his lawful obligation have 


to be taken into account. In certain 
exceptional cases, where a person 
owes no debts and is under no enforce- 
able obligations to discharge any 
liability out of his assets it may 
be possible to break up the tax which 
is leviable on the total assets into 
components and attribute a component 
to lands and buildings owned by an 
assessee. In such a case, the compo- 
nent out of the total tax attributable 
to lands and buildings may in the 
matter of computation bear similarity 
to tax on lands and buildings levied 


'on the capital of annual value under 


Entry 49, List II. But in a normal 
case a tax on capital value of assets 
bears no definable relation to lands 
and buildings which may or may not 
form a component of the total assets 
of the assessees. But Entry 49 of 
List II contemplates a levy of tax 
on lands and buildings or both as 
units. It is not concerned vith the 
division of interest or ownership 
in the units of lands or buildings 
which are brought to tax. Tax on lands 
and buildings, is directly imposed 
of lands and buildings and bears a 
definite relation to it. Tax on the 
capital value of assets: bedrs по: 
definable relation to lands and 


: buildings which may form a component 


of the total assets of the assessee. 
By legislation in exercise of power 


. under Entry 86 of List I tax is 


contemplated to be levied on the value . 
of the “assets. For the purpose of 
levying tax under Entry 49, List II, 
the State Legislature may adopt for 
determining the incidence of tax, 
the annual or the capital value of 
the lands and buildings. But the 
adoption of the annual or capital 
value of lands сапа buildings for 
determining tax liability will not 
make the field of legislation under 
the two entries overlapping. The two ` 
taxes .are entirely different. in 
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their basic concept and fall оп 
different subject matters." 
In Sudhir Chandra Nawn. v. Wealth Tax 
Officer, (1968)2 1.T.J.724- (1968) 2 
$.C.J.790- 69  I.T.R.897-  A.I.R.1969 


S.C.59 ‘the respective ambit of Entry 
49 of List II and Entry 86 of List I 
was considered and explained. It was 
pointed out that unlike the tax contem- 
plated by Entry 49 of List II, the tax 
under Entry 86 is not a direct tax on 
lands and buildings but on the assets 
the components of which may be lands 
and buildings and other items of assets 
including such liabilities that may 
exist, that the incidence of tax is 
not on lands and buildings which is 
unit of taxation but on the net assets 
of which lands and buildings are only 
some of the components. The Supreme 
Court pointed out that the tax under 
Entry 86 of List I is a tax on the 
aggregate value of the components while 
the tax under Entry 49 of List II is 
a tax on'units of taxation. In Prithvi 
Mills v. Broach Municipality, (1970)1 
$.C.J.288= (1970)1 S.C.R.388- A.I.R.1970 
5.606.192 the Supreme Court reiterated 
the principle laid down in Sudhir Chand- 
ra Nawn v. Wealth tax Officer, (1968)2 

I.T.J.724- (1968)2 S.C.J.790: 69 I.T.R. 
8975 А.І.Е.1969 S.C.59. that the tax 
under Entry 86 of List I is a tax on 
net asgets, the components of which 
may be lands and buildings while the 
incidence of tax under Entry 49 of List 
II is on the unit of taxation. To the 
same effect is the decision in : Union 
Ve HeS Dhillon, (1972)2 I.T.J.258- 
(1972)? 8.C.J.379« 83 I.T.R.582- (1972)2 
S.C.R.33-  A.I.R.1972  S,C.1061 where 
again the relative scope of Entry 49 
of List II and Entry 85 of List I was 
considered and it was held that the 
concept of tax on net wealth is one 
entirely different from the concept 
of tax attributable to lands and build- 
ings as such, that the levy on land 
and building has no direct relationship 
to the aggregate value of the assets 
of an individual and that even assuming 
that Entry 49 of List II envisages 
imposition of a tax on lands and build- 
ings, adopting the mode of ‘certain 
percentage of the capital value of lands 


and buildings must still be subject 
to taxation as units and no aggregation 
is possible. In Patel Gordhandas Hargo- 
vindas у. Municipal Commissioner, Ahmed- 
abad, (1964)2 S.C.R.608- (1965)1 S.C.J. 
152 A.I.R.1963 $3S.C.1742 the Ahmedabad 
Municipality levied a tax on the vacant 
land at the rate of 1% on the valuation 
based upon capital on the basis of Rule 


. 350-A framed under the Bombay Municipal 


Boroughs Act, 1925. The said levy was 
challenged on the ground that the Muni- 
cipality cannot levy the rate at a 
percentage of the capital value of the 
open lands and that if the Act permitted 
the levy of a rate on a percentage of 
the capital value of the land, that 
is ultra vires'the provincial legis- 
lature. Dealing with the said contention 
the Court pointed out that the Act 
imposes a tax on lands and was within 
Item 42° of List II of the Government 
of India Act, 1935 (corresponding to 
Entry 49 of List II), that the fact 
that the Act authorised the tax being 
quantified on the basis of the capital 
value of the land does not take it out 
of the said item and place it under 
item 55 of List I dealing with tax on 
capital value of the assets which only 
the Central Legislature can levy, that 
the identification of the subjectmatter 
of the tax is to be found in the charg- 
ing section only and the subject-matter 
of the charging section which imposes 
a levy on.land and not the capital value 
of it, that the subject-matter of 
taxation is something different from 
the measure provided for quantification 
of the tax and one has got no effect 
on the other ‘and the measure of tax 
being based on the capital value, the 
tax is none the less a tax on land. 


8. Based on the distinction pointed 
out in the above cases as to the rela- 
tive scope of Entry 86.of List I and 
Entry 49 of List II the submission of 
the petitioners is that the subject- 
matter of tax as found in the charging 
section 5 is оп urban land which is 
defined as land comprised in a survey 
number or: sub-division number and in 
so far as the Act proceeded to levy 
tax not only on the subject-matter of 
the charge but on the aggregate extent, 





of the lands held by the person, it 


‘ceases to. be a legislation under Entry 


49 of List II. 


9. After a due consideration of the 
matter we are inclined to agree with 
‘the’ ‘submission made by the learned 
| counsel for the petitioners on questions 

1, 2, and 3. The unit of assessment 
is а Survey Number or 
number as per section 5 read with the 
definition of “each urban land" occur- 
ring in section 2(6) of the Act as land 
comprised in a survey number ог a 
sub-division number. So. the subject- 
matter of the charge is only a survey 
number .or a sub-division number held 
by the owner. The said charging section 
stands as it is without: any modifi- 
cation. While: the subject-matter of 
the tax is only. the land comprised in 
a.survey number or sub-division number, 
we do not see. how the aggregation could 
be made of all the lands held by the 
person within an urban area and bring 
the same to charge by adopting a progre- 
ssive rate of taxation. No. doubt, if 
the tax is levied on a unit of urban 


land, that is, in respect of each survey 


humber or sub-division number, there 
cannot be any objection for the progres- 
sive rate of tax to be applied for ‘such 
unit of land, Even in levying income-tax 


taking the income of the year as a unit, 


progressive ‘rate of tax has been adopted 
and merely because a progressive rate 
of tax is adopted as a measure the levy 
of income-tax cannot be challenged. 
Similarly, the levy of tax whether at 
a flat rate or at a progressive rate 
depending. upon the size of thé unit 
cannot make the tax invalid provided 
the tax is levied on the subject-matter 
of tax, that is, the unit of urban land 
in this case. 
of a progressive rate of tax cannot 
make levies illegal. However, in this 
case the progressive rate of tax is 
levied not оп the : subject-matter of 
the charge but on the aggregate of the 


units of urban land which alters the 


tax from a tax on -land and building 


into а tax on the aggregate extent on. 


one's holding and this makes it a tax 
on the aggregate extent of one's wealth. 
As pointed out already, in the decisions 
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of the Supreme Court referred to above, 
the ` distinguishing characteristics of 
a tax on land is that it is a tax. on 
a unit of land and: not а tax on the 
aggregate of one's holding. A tax on 
one's total holding of urban -land is 
a tax on the partial wealth of a person. 
Thus by levying a tax on the aggregate 


extent of the holding of the urban land 


owned by a person, the tax levied under 
the Act ceases to be. a tax on land and 
becomes a tax on one's holding of urban. 
land. We are clearly of the view that 


such a tax cannot be comprehended within 


the scope of the Entry "tax on land". 

As already ‘stated this situation. has 
been brought about’ by the amending Act 
49 of 1975 when the. present Schedule 
to the Act has .been introduced which 
contemplates . the rate of tax being 
applied on the aggregate extent of urban 
land held by:/a person in the urban area. 
Though the: charging section 5 contem- 
plates the rates specified. in the 
Schedule being applied on “each urban 


land, before the introduction of section 


6-B and the Schedule. to the Act, the 
Act clearly fell within Entry 49 of 
List II and it has been so held .cate- 
gorically by the Supreme Court. It is 
only after the introduction of: section 
6-B and the introduction of the idea 
of aggregation in the Schedule "the 
character of the tax is changed and 
instead of taxing the unit of land the 
aggregate holding of a person is brought 
to charge. It is well-establishéd that 
to find out whether a particular statute 
comes: within the legislative competence 
of the legislature it is the pith and 


substance of the legislation that will 


be determinative. The pith and substance 
of a taxation statute has to be deter- 


‘mined with reference to the charging 


section. The charging section imposes 
a charge only on a unit of urban land 
which according to the definition is 
a survey’. number or .a' sub-division 
nupber. Therefore the charge of tax 
under the statute falls squarely within 
Entry 49 of List II. However, section 
6-B which is a machinery provision goes 
beyond the charging section and levies 
the tax mentioned in.the schedule on 
the total extent of urban land and not 
on each urban land which is. taken as ғ 


" 
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a unit for the purpose of tax. It is 
section 6-B which alters the nature 
of the tax and converts the tax as one 
on the aggregate holding of a person. 
In respect of the holding of a person, 
there. can be an aggregation of the tax 


payable on each urban land, for, such. 


aggregation is only for the purpose 
of finding out the total tax due by 
such person. But, if the aggregation 
of the various urban lands held by a 
person for the purposes of imposing 


|the charge under the charging section 


is made, then that becomes objectionable 
as it amounts to a tax on the value 
of the aggregate extent and not on the 
value of a unit of land which is made 
the - subject-matter of the charge. 
Section 6-B not only runs counter to 
the charging section but also makes 
the entire statute open to constitu- 
tional attack that the tax levied falls 
outside Entry 49 of List II and there- 
fore it should be struck down. Even 
without section 6-B the Schedule to 
the Act stands attracted by section 
5. The Entry in Column 1 in Parts I 
to IV of the Schedule uses the expres- 
sion "where the aggregate. extent of 
urban land held by the owner in the 
urban area. "Since the principle of 
aggregation alters the character 
the impost from tax on urban land to 
a tax on one's holding of urban land 
which is part of his wealth, the word, 


‘"ageregare' occurring therein will have 


to be struck down. By striking down 
section 6-B and the word "'aggregate' 
occurring in the first column of Parts 
I to IV of the Schedule, the. Act as 
such will continue to be constitu- 


tionally valid as a piece of legislation: 


falling under Entry 49 of List II. 
Therefore, we strike down the entire 
sectibn 6-B and the expression "aggre- 
gate" occurring in column 1 of Parts 
I to IV of the Schedule. With respect 
we are not inclined to agree with the 
view expressed by Varadarajan, J. as 
he then was, in W.P.No.3491 of 1976 


_ batch referred to above. 


10, Coming to question No.4, it is 
already seen that Government in exercise 
of its powers under section 27 of the 
Act had passed G.0.Ms.No.2625, Revenue, 


UN 


M.L.J.60 


of | 


dated 27th December, 1976 giving a 
uniform exemption of 2 grounds irres- 
pective of the total extent and abolish- 
ing the distinction between lands used 
for residential and non-residential 
purposes, In view of this the said 
question does not arise for consider- 
ation, Finally, coming to question No.5, 
We are of the view the Act cannot be 
challenged on the ground that the tax 
is harsh and excessive, in view of the 


decision of: the Supreme Court. in 
Hari Krishna Bhargav у. Union of 
India, (1966)1 S.C.J.131- 59 I.T.R.243- 
(1966)2  S.C.R.22- (1966)1 I.T.J.77= 


A.I.R.1966 S.C.619 wherein it has been 
held that a taxing statute cannot be 
challenged merely on the ground that 
it is harsh and excessive. Hence there 
is no merit in that contention. 


ll. The writ petitions are therefore 
allowed to the extent indicated above 
with reference to questions 1 to 3, 
There will, however be no order as to 
costs. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


Preseut:- Chandurkar, 


C.J. and Sathia- 
dev, J, 
*W.P.Nos,9471 etc of 1982, 72 etc, of 


1983 and 573 etc of 1984. 
20th March, 1985. 


. Sree Murugan Financing Corporation, Chit. 


Promoters and Financiers, Coimbatore-18. 
Petitioner* 


Ve 


The State of Tamil Nadu, rep. by the 


Secy. to Govt. Commercial Taxes and 
Religious Endowments, Dept., Madras-9 
and another Respondents. 


XA) Tamil Nadu Chit Funds Act (24 of 
` 1961), section,3 - Tamil Nadu Chit Funds 
Rules (1964) Appendix II Article 1 and 
8-A as amended by G.0.Ms.No.1075 dated 
23rd September, 1981 ~- Rule as amended 
struck down as invalid. 


(B) Tax and Fee - Distinction between. 


(C) .Constitution of India (1950), 


Article 14 - Tamil Nadu Chit Fund Rules. 


Articles 1 and 8-A as amended arbitrary, 
hostile, discriminatary and unreasonable 
'restrictions' on trade, 


Persons conducting chits after securing 
registration under section 3 of the 
Tamil Nadu Chit Funds Act, 1961, sought 
са declaration that the amendments . to 
Article 1 and insertion of Article 8-A 

to Appendix of the Tamil Nadu Chit Fund 
Rules, 1964 in exercise of powers under 
section 63 of the Act which ^ became 
operative from 26-10-1981 оп their 
publication in the Gazette of G.0.Ms. 
No.1075, Commercial Taxes and Religious 
Endowments dt.23-9-1981, * were not 
constitutionally valid. 


Held:- As to whether a particular levy 
is. a fee or а: tax, it is a question 
of fact to be determined in the circum- 
stances of each case by reference to 
the ` entire scheme of the Act. The 
. guties, obligations and nature of work 
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done by the authority to those connected 
with the transaction which is subjected 
to the imposition of fee and ear-marking 
the funds collected for that specific 
purpose, etc. are to be taken into 
account and if the State justifies the 
levy as a fee based on such tests, then 
alone it will be valid. [Para,21] 


The Act is “made to provide for the 
regulation of Chit Furids in the State ` 
of Tamil Майу, Section 16(2) refers 
to. what a balance: sheet should contain. 
Rule 26 says that it shall be in Form 
No.X. When such balance sheets are filed 
in the prescribed Form, it calls. for 
scrutiny, so that the interests of the 
safeguarded. This 
being one of the essential purposes 
envisaged under the Act, merely because 
section 16 is not enumerated in clauses 
(a) to (£), it cannot be held that the 
fee now imposed relating to balance 
sheets would not come within the afore- 
said clause (р). Once the power is 
traceable, an erroneous indication of 
the section would not invalidate the 
valid exercise of power. Such mistakes 
are avoidable, if proper care is taken. 
[Para.22] 


As to the impugned 6.0. except to point 
out that the Director of Chits felt 
that the adoption of a different basis 
would bring about rationalisation of 
rates, the respondent State had not 
placed before the Court either in the 
form of an affidavit or by producing 
records as to what were the equitable 
factors which were taken into account 
for change of basis or in imposing 
higher rate. [Рага „23.] 


Merely because it is. held that régis- 
tration fee is a regulatory .measure, 


` it would not mean that any rate can 


. be fixed having ‘no nexus to ‘what 
services are contemplated for that 
purpose, under the Асі, Furthermore, 


the increased levy is not due to any 
amendment effected іп relation to 
registration of by-laws calling for 
nature, of services to be extended than 
what were obtaining prior to the G.0. 
When the nature and- extent of services 
envisaged’ under section 3(3) having 
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remained the same, unless it be shown 
that for extending the same services, 
the expenses had increased, the demand 
made partakes the character of a tax, 

: [Para.26] 
'When a balance Bliset certified by a 
Chartered Accountant is produced, the 
Registrar would be concerning himself 
only with regard to the particulars 
incorporated in the balance Sheet, 
profit and loss account, the auditor's 
certificate and the report of the 
auditor. When a Chartered Accountant's 
certificate is filed, it cannot be said 
that: in all these cases where 
certificates are. filed, once over the 
same work done by a Chit Auditor is 
carried out justifying the same rate 
of fee being charged. It may be that 
whenever any irregularities are found, 
it may call for a frésh clarification 
from the Foreman, but that would not 
mean that for all chits without excep- 
tion the Registrar discharges the same 
kind of services as done when a Chit 
Auditor is requisitioned. It must be 
pointed out that when fee is collected 
under Article 8, it includes the 
services rendered by the Chit Auditor 
and also the services of scrutiny by 
the Registrar, who acts upon such certi- 
ficates; whereas for the same fee paid 


when a Chit Auditor's certificate is 


filed, it results only in scrutiny by 
the Registrar and nothing more. Hence, 
to treat unlike situations as one and 
the same and impose same rate of fees, 
is .arbitrary and illegal. When rules 
themselves do not contemplate production 
of registers, 
other records, ‘the claim made that 
pursuant to the filing of the balance 
sheet; records have.to be verified and 
that the whole matter has got to be 
thoroughly examined is unacceptable. 
Hence when the rules themselves contem- 
plate a different type of. services to 
be rendered when Chartered Accountants 
certificates are filed, the fee impos- 
able under Article 8-A cannot be the 
‚ваше as-in Article 8 which contemplates 
more comprehensive services to Бе 
rendered, Therefore,’ the necessary 
element of quid pro quo' is not existing, 
and furthermore, this is an unreasonable 
. restriction on the right of trade and 


such 


books. of accounts “and 
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the rate fixed is aimed at increasing 
general revenues. [Para.28] 


Percentage indicated cannot be relevant 
indicia, but the aspect of quid 

pro quo is a relevant test to be applied 
to find out whether there is a broad 
relationship between the funds recovered 
and the amounts expended for carrying 
^ut the special services contemplated 
under the Act. In this perspective, 
even on taking into account the totality 
of -income and expenditure for all 
services ` rendered under the Act, it 
transpires that after the increased 
fee was imposed in 1980-81 in spite - 
of the deficit which was experienced 
in the earlier years, the excess 
collected in 1981-82, itself was 
Rs.7,95,519-03. This is nearly 70 per 
cent more than expenditure. [Para.33] 


The income derived by the State subse- 
quent to the enforcement of the Central 
Áct is not taken into account. Thus 
it is quite apparent on particulars 
furnished by the State that the rates 
fixed were disproportionately high 
having no nexus to the nature of 
services rendered, and is intended to 
augment revenues partaking the character 
of tax. Hence the impugned levies suffer 
from the vice of arbitratiness hostile 
discrimination and unreasonable restric- 
tion on trade. For all reasons above 
stated, Articles 1 and 8-A in Appendix 
II to the Tamil Nadu Chit Fund Rules, 
1964 are struck down as: invalid. 
[Paras.33, ,34] 


Cases referred to:- 


Comnr,. of Н.Е. & С.Е. v. Lakshmindra 
Theertha | Swaminar of  Shirur Mutt, 
(1954)1 M.L.J.596: 1954 S.C.J.335: 1934 
$.C.R.1005: A.I.R.1954 . S§ .C.. 282; 67 
L.W.1220 (S.C.); Ratilal. Panachand 
Gandhi Ve The State Bombay; 
1954 5.С../.480: (1954)1]  M.L.J.718: 
A.1.R.1954 $.C.388; Sri Jagannath Ve ` 
State of Orissa, (1954)1 M.L.J.591- 
A.I.R.1954 S.C.400= 1954 S.C.J.329; 
Hinger Rampur Coal Company v. State 


of 


„of Orissa, (1961)2 S.C.R.537: A.I.R.1961 


$.C.459; Corporation of Calcutta у, 
Liberty Cinema, (1965)2 5.С.К.477: 


476 


A.I.R.1965 S.C.1107; D.C. &  G.Mills 
Company v. Chief Commissioner, Delhi, 
A.I.R.1971 5.С.344= (1971)2 S$.C.J.40= 
(1970)2 S.C.R.348; Secretary, Madras 
Government v. Zenith Lamp, (1974)1 M.L. 
Je (S.C.) 43: (1974)1 An.W.R. 
43: (1973)1 -S.C.C.162: (1974)1 -S.C.J. 
111: (1973)2  S.C.R.973: А.І.К.1973 
5.6.724; Kewal Krishan Puri v. State- 
of Punjab, (1979)3 S.C.R.1217: (1980)1 
$.C,C.416: A.I.R.1980 S.C.1008; H.H.Swa- 
miji v. Commissioner, (1979)4 S.C.C.642: 
(1980)1 S.C.R.368: А.І.К.1980 $ S.C.1; 
Southern Pharmaceuticals and Chemicals 
- v. State of Kerala, (1981) Tax.L.R.2838: 
A.I.R,1981 S.C.1863; Municipal Corpora- 
tion of Delhi, Delhi Municipelity v. 


Mohd.Yasin, A.I.R.1983 S.C.617= (1983)2 
S.C.J.66= 142 І.Т.Е.737= (1983)3 
$.C.C.229; Sreenivasa General Traders 
v. State of A.P., (1983)4 S.C.C.353: 


A.I.R.1983 S.C.1246; Tuticorin T. 8 
C. Corporation (P). Ltd. v. State of 
Madras, (1966)1 M.L.J.313; С.С. Fund 
v. Union Territory 
A.I.R.1972 Mad.99 84 L.W.515; Govt. 
of A.P. v. Hindustan Machine Tools, 
(1975)2 S.C.C.274: (1975) Tax.L.R.2013; 
À.I.R.1975 8.C.2037; Chief Commissioner 
Delhi v. The Delhi Cloth and General 
(1978)2 S.C.C.367= А.І.К.1978 S.C.1181. 


P.Shanmugam, Jayaraman and Sreekumaran 
Nair, for Petitioner. 


N.R.Chandran, Addl. Govt. Pleader, for 
Respondent. 5 ` 
The Judgment, of the Court was delivered 
by 


Sathiadev, J.:- Petitioners in . these 
writ. petitions conduct chit funds on 
securing registration under section 
3 of the Tamil Nadu: Chit Funds Act, 
1961 (Tamil Nadu Act 24 of 1961) (here- 
inafter referred to as the Act). They 
seek for a declaration that the amend- 
ments effected to Article 1 and inser- 
tion of Article 8-A to Appendix II of 
the Tamil Nadu Chit Fund Rules, 1964 
(hereinafter referred to as:the Rules) 
are unconstitutional and illegal. The 
amendments are made in exercise of the 
powers conferred under section 63 of 


THE MADRAS LAW JOURNAL REPORTS 


(S.C.) ` 


of Pondicherry, 


the Act. These amendments came into 


force with effect from 21st November, 


1981, consequent to its publication 
in the Fort. St. George Gazette of 
G.O.Ms.No.1075, Commercial Taxes and 


Religious Endowments dated 23rd Septem- 
ber, 1981, The amendments are to the 
following effect: 


"Annexure: Notification 


In exercise of the powers conferred 
by -section 63 of the Tamil Nadu Chit 
Funds Act, 1961 (Tamil Nadu Act 24 of 
1961), the Governor of Tamil Nadu hereby 
makes the following amendments to the 
Tamil Nadu Chit Funds Rules, 1964. 


Amendment 


In the said Rules in Appendix II, in 
the Table of Fees (1) for Article 1 
and the entries relating thereto, the 
following Article and .entries shall 
be substitued, namely- 

l. for the Registration Rate of fees 
under section 3 by-laws 

of a chit 


(a) for chits for a term 
of less than one year 
Re.1 


Re.l per subs- 
criber or 


. ever is higher 
subject to a 
minimum' of Rs. 
50. z 


Per subscriber 
or instalment 
whichever is 


(b) ‘for chits for a term. 
of one year and above 
Rs.2.50. 


higher subject 


to a minimum 
of Rs.50. 


(c) (i) Chit amount of 
value upon Rs.5,000.. 
Rs.5. 


Per subscriber 
or instalment 
whichever is 
higher subject 
.to a minimum 
of Rs.50. 


Per Subscriber. 
or instalment 
whichever is 
higher. subject 


(ii) for chit amount of ` 
value between Rs.5001 
and Rs.10,000.... 

Rs.5 
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.instalment which- 
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: toa minimum 
of Rs.50. 


Per Subscriber 
or instalment 
whichever is 
higher subject 
to a minimum 
of Rs.50. 


(iii) chit fund of value 
between Rs.10,001 and 
Rs.20,000 ... Rs.5 


(iv) for chit amount of 
. value between Rs.20,001 
and Rs.30,000 ...Rs.10 


or instalment. 

. whichever is 
higher subject 
to a minimum 
of Rs,50. 


Per Subscriber 
or instalment 
whichever is 
higher subject 
to a minimum 
of Ёѕ.50.° 


(v) for chit amount of 
value between Rs,30,001 
and Rs.40,000 ...Rs.12 


Per Subscriber 
or instalment 
whichever is 
higher subject 
to a minimum . 
of Rs.50. 


(vi) for chit amount of 
value between Rs.40,001 
and Rs.50,000 ...Rs.15 


Per subscriber 
or instalment 
whichever is 
higher subject 
е to a minimum 
of Rs.50. 


(vii) for chit amount of 
value of exceeding Rs. 
50,000 ...Rs.20 


(2) In Article 8 in Clause (b) for the 
letters . and figures Rs.50 occurring 
in two places, the letters and figures 
Rs.250 shall be substituted; 


3. After Article 8 as so amended,. the 
following Article and , entries shall 
be inserted, namely- 


'8-A. For filing ‘balance sheets audited 
and certified by Chartered Accountants; 


. (a) when the chit amount does not exceed 
R5,500-Rs.10. i 


(b) When the chit amount exceeded 
Rs.500- for the. first Rs.500 as under 
sub-clause (a) and for 


Per Subscriber 


. Appendix ` II» 


every Rs.500 


or part thereof in excess of Rs.500 
subject to the maximum of Rs.250. The 
fee leviable under this clause shall 
not exceed Rs.250." 


2, The petitioners state that to start 
or conduct any chit, under section 3, 
they will have to apply to the Registrar 
for registration of the by-laws of the 
chit and as per rule 4, such application 
for registration has to be made by the 
Foreman under Form No.II and it shall 
be accompanied by the fees set ‘out in 
Section 53(a) provides 
that Government may from time to time 
prescribe the fee that shall be paid 
tothe Registrar for the registration 
of the by-laws of the chit under section 
3. Rule 42 states that fees payable 
to the Registrar for matters specified 
in Section 53 shall be as set out in 
the Appendix II and shall be paid in 
cash. Article No.l in Appendix II as 
originally framed provided only Rs.25 
for the registration of the by-laws, 
and an amendment was made on 2nd 
November, 1979 revising the rates of 
registration as follows:- ; 

Chit amount Fees levied 
Upto Rs.5,000 Rs. 50 
Above Rs.5,000 and upto Rs.10,000 Rs. 100 
Above Rs. 10,000 and upto Rs 
20,000 

Above Rs.20,000 


Rs.150 
Rs.200 


It is by virtue of the amendment made 
in  G.O.Ms.No.1075, Commercial Taxes 
and Religious Endowments, dated 23rd 
September, 1981 (hereinafter referred 
to as the "G.0.", the fees payable are 
charged on the basis of number of subs- ' 
cribers or instalments of the chit 
whichever is higher. This imposition 
being disproportionate to the services 
rendered and having no nexus to the 
object of regulating the chits, it 15 
illegal, unconstitutional and ultra 
vires of the provisions of the Act. 


3. For the first tire, for balance 
sheets audited by a Chartered Accountant 
a fee is imposed under Article 8-А. 
The rate of fee is the same fee which 


is charged when audited by chit-auditors 
. : * a 


478 


-having no nexus to the extent of service 


rendered by the Department, As for the 


increase made under Article 8 it is 
not challenged in this petition. As 
section 53 does not authorise imposition 
of fees for balance sheets filed under 
section: 16 of the Act and section 63 
‘alone having been invoked in carrying 
out the amendments, it is ultra vires 
of the Act: No service is rendered by 


the Registrar on receiving the balance. 


sheets and preserving them, The essen- 
tial element of quid pro quo in the 
imposition of these fees is absent. 
So far as .the Foremen are concerned 
the Registrar does not render any 
special service in furtherance of his 
business and the fee collected has no 
correlation to the expenses incurred 
in rendering service if- any. The only 
ground relied upon in the impugned G.O. 
is that, to bring about rationalisation 
in rates the fee for registration has 
been revised taking into account the 
number of subscribers or the instalments 
whichever is higher, instead of. the 
slab system which was prevailing prior 
to 21st October, 1981. If whatever is 
done by the Registrar at the time of 
registration are looked into the basis 
now adopted is highly irrational and 
unreasonable and the. imposition is 
disproportionate and not at all commen- 
surate to the nature of service claimed 
to be rendered. Merely because in the 
neighbouring State of Kerala, a higher 
levy is impsoed, the respondents have 
chosen to rely upon it to augument the 
general revenue of the State, and hence 
it is not a fee but a tax which is not 
authorised under the Act. | 


4. On behalf of the respondents in 
the counter-affidavit filed in W.P.Nos. 
10552 and of 1981 and 1333 of 1982, 
it is contended that the levy of fees 
formerly prescribed had по. relation 
to the duration of chits and in respect 
of.chits of longer duration and larger 
number of instalments, greater amount 
of services had to be rendered, in that, 
more minutes were filed and, hence, 
at is equitable and fair to fix the 
rate for registration of by-laws taking 
‘into account the number of instalments 
or duration of a chit whichever is 
higher, While revising rates, these 
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facts were taken into consideration. 
The Registrar of Chits has to ‘check 
up whether the Foremen have taken proper 
surety for future payments of subscrip- 
from  the' prized subscribers; 
whether the proper receipts were obtain- 
ed by due dates; and whether the prized 
amounts have been deposited into the 
bank, etc.,.The extracts filed in respect 
of removal, substitution and assignment, 
etc. have to be verified and when chits 
are for longer duration, the trans- 
actions will be more, and therefore, 
the verification process will impose 
greater résponsibility on the Registrar 
of Chits. Considerable time is taken 
in watching the filing of various 
documents by the Foremen on due dates 
in proper form. The balance sheet under 
section 16 when filed requires to be 
verified for its correctness, with 
relevant records, such as by-laws, chit 
agreements, commencement certificates, 
minutes, etc. It is only on being fully 
satisfied that the procedures. prescribed 
under the Act and the Rules have been 
complied with, the Chit Registrar will 
be in a position to release security 
to the Foremen. All these are done not 
only in the interests of the subscribers 
but.also in the interests of the Foremen 
as well, and if these requirements have 
not been complied with, he would be 
liable to be punished by being prose- 
cuted as provided under Chapter XI of 
the Act, which would disentitle him 
from .securing registration of -.'other 
chits. All these scrutinies are to 
benefit him to continue to be foreman 
for chits registered by him under the 
Act. The cost incurred in extending 
services to the Foremen and subseribers 
being commensurate as furnished in the 
counter-affidavit, there is‘ an element 
of quid pro:quo as enunciated іп more 
than one Supreme Court decision. 


5. Section 16 directs every Foreman 
to prepare and file with the Registrar 
a balance sheet regarding every chit. 
Rule 26 prescribes. the form of balance 
sheet which should be in Form X, and 
rule 27 contemplates that. it should 
be filed once in a year and also at 
the expiry of the period of the termi- 
nation of chits. The fees levied are 
approximately equal to the amount spent 


N 


- action.: 
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for the services rendered. The staff 
who are engaged is disclosed in para. 
8 of the counter affidavit in W.P.No. 
1333 of 1982, and the receipts and 
expenditure during the years mentioned 
therein would’ only show that it was 
not done to augment the revenue. The 


. State had to provide at ‘considerable 


expense, receptacles and iron safes 
for the preservation of records and 
securities, and this revision has taken 


place nearly after two decades, and 
intended. to. cover the reasonable 
expenses incurred for rendering 
services. 


6. Under section 16, `а balance sheet 
can be duly audited either by auditors 
duly qualified to act as auditors or 
companies under the Companies Act, 1956 
or by a chit auditor appointed under 


. section 51(2). Merely because a balance 


sheet is Chartered 
Accountant, 


Registrar is bound to act. upon it as 


prepared by a 


‘a conclusive document and that there 


is no need for him to verify. the 
correctness of the balance sheet with 
other documents. .À balance sheet is 


` а very important document to find out 


whether the Foremen have conducted the 
chit according to the rules and whether 
the prized.winners have been paid the 
amounts .and other relevant details have 
to be looked into to know the financial 
stability and credibility of the 
Company.. Hence, the Registrar has to 


scrutinise it with connected records 
.to find 


out the -correctness of the 
balance sheet prepared. by a Chartered 
Accountant. If any deviations. are 
disclésed in the balance sheet, then 
the Chit Registrar has to take further 
Before ordering release of 
security deposits to foremen, the Regis- 
trar has to satisfy himself that the 
requirements of section 12(3)(i) to 
(iii) are complied with. .The whole 
matter has got to be thoroughly examined 
to see whether a particular year's 
transactions fully reflect the scope 
of such clit and whether the collections 


: and disbursements including the commis- 


sion retained by the Foreman have all 
been done. in conformity with 'the Act 
and: the Rules. Therefore it: cannot be 
contended by petitioner that the Regis- 


it does not mean that the. 


.increases the 


trar does not extend any service commen- ` 
surate to the fee imposed when audited 
balance sheets are filed. Hence, the 
enhancement of fees in respect of two 
items which are challenged in these 
writ petitions, is commensurate with 
the services extended, and not intended 
to augment the general revenues of the 
State. In spite of ‘Chit Funds Act, 1982 
(Central Act 40 of 1982), coming into 
force in so far as Tamil Nadu is 
concerned on 13th April, 1984, the 
provisions of Tamil Nadu Act 24 of 1961 
and the Rules framed thereunder continue 
to apply to the .chits in operation on 
the commencement of the Act and hence, 
the levy of fees for balance sheets 
filed subsequent to 13th April, 1984 
for chits already registered is valid. 
Hence, none of the contentions raised 
by the petitioners could invalidate. 
the imposition and collection of fees 
on the basis of revised rates. 


7..` А reply.affidavit is filed stating 
that the shift from slab basis to number 
of subscribers or instalments .whichever 
is higher basis is irrational, because 
it does not increase the service 
rendered to Foremen and in no manner 
work of Chit Registrar 
at the time of registration, because 
thereafter fees are levied for each 
and every stage of the conduct of the 
chits. Petitioners are only aggrieved 
regarding the increase in fees for 
registration of the by-laws and for 
balance sheets on ad valorem basis when 
filed with ‘the certificate of a 
Chartered Accountant. The expenses 
incurred and the amount collected as 
disclosed in the counter affidavit only 
shows that the revisions were made to 
augment the revenue of the State, 


8. When minutes for every instalment 
are being filed, they disclose the 
required particulars, What is looked 
at in balance sheets is to find out 
the total amount collected and the 
commission received and no other. They 
do not refer to all the receipts and 


“expenditures of each chit. 


It is like insisting the Banking Company 
to file а , balance sheet for each 
: А ч . 


- 480 
account, which is an impossibility of 
performance. From the balance sheet, 


Registrar cannot ascertain the ехреп- 
diture for each chit, as the firm 
engages and spends for the whole work 
of all the chits. In practice Registrar 
does not insist on all the columns to 
be filled in the balance sheet and they 
` relate only to the amount collected 
in one year and the amount of commission 
deducted, Even the Chit Auditor does 
only these things. As for other parti- 
culars, they are to be culled out from 
the minutes filed for every instalment, 
for which separate fees are collected. 
`The present basis adopted results in 
highly disproportionate amounts being 
collected as indicated in para 5 of 
the reply affidavit which is incommen- 
surate with the services rendered by 
the Registrar. In the absence of break 
up figures for the amounts claimed to 
be spent, it would not be safe to act 
upon them, when Sub-Registrar does all 
the functions of Chit Registrar in some 
places. As for providing .iron safes 
‘and receptacles, they cannot form part 
of any services rendered for the benefit 
‘of Fotemen ‘from whom the fee is 
collected. Hence, as claimed they are 
entitled to the writ of declaration. 


8. Ву the time these petitions have 
been argued out, advocates appearing 
for the petitioners and learned Addi- 
tional Government Pleader, have adverted 
to the  undermentioned decisions for 
comprehending as to whether the impugned 
levy is a fee or not. 


9. In A.I.R.1954 volume there are 
three decisions reported at pages 282, 
388 and 400. In the first one well known 
as Shirur Mutt case, Commissioner of 
H.R.E. v. Lakshmindra Thirtha Swamiar 
of Shirur Mutt, (1954)1 M.L.J.596- 1954 
5.С.7.335= 1954 S.C.R.1005- A.I.R.1954 
‚5.С.282= 57 L.W.1220 (S.C.) it was held 
that a fee is generally defined to be 
a charge for a special service rendered 
to individuals by some governmental 
agency and that the fee so imposed would 
“ordinarily be uniform and no account 
is taken of the varying abilities of 
different' recipients to pay. It was 
further held that it is not possible 
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to formulate a definition that would 
be applicable to all cases, and that 
the element of compulsion or coercive- 
ness is present in all kinds of imposi- 
tions and that fee is no exception, 
and the primary distinction between 
a tax and a fee is that a tax is levied 
as a part of a common burden, while 
a fee is a payment for a special benefit 
or privilege, and that public -interest 
is the basis of all impositions, but 
in a fee it is some special benefit 
which . the individual receives. Hence, 
it was held that a fee is regarded as 
a sort of return or consideration for 
services rendered, and it is absolutely 
necessary that there must be correlation 
to the expenses incurred by the Govern- 
ment in rendering the said services. 
One more factor taken into account was 
that, if the money, · so collected is 
appropriated specifically for the 
performance of, such work and: is not 
merged in the public revenues for the 
benefit of the general public, then 
it would be counted as fees. and not 
a tax. 


In the second case known as R.P.Gandhi's 

Case, 1954  S.C.J.480- (1954)1 M.L.J. 

718= A.I.R.1954 S.C.388 analysing the 

provisions of the Bombay Public Trusts 
Act, reported at page 388 it was pointed 
out that though primarily fee is imposed 
in public interest, it is for some 

special service rendered or some special 

work done for the benefit of those from 
whom the payments are demanded and that 

quid pro quo is always an element which 

is present in fees, but absent when 

tax is imposed. It was further held 

that there are two essential elements ' 
to find out whether the payment is a 

fee or not, they being:- 


(1) It must be in consideration of 
certain services which the individuals 
accpeted either willingly or unwill- 
ingly. 

(2) It must be earmarked to meet the 
expenses .of rendering such services 
and shall not go to the general 
revenues of the State to be spent 
for general public purpose.' 


In the third decision reported at page 


, 
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400, Sri Jagannath ` уь State of Orissa, 
(1954)Y М,1.,7.591= A.I.R.1954 · S,C.400 


.the same principles have been.reiter- ` 


ated, 


20. .In Hingir Rampur Coal Co. v. State; 
of Orissa, (1961)2 S.C.R.537- A.I.R.1961: 


S.C.459 four out of five learned: Judges 
of the Supreme Court have laid down 


the following essential features between | 


a tax and a fee:- 


(1) Tax and fee are compulsory exactions 


‘of money by public authorities and there 
is.no.generic difference between them. 


(2) A fee levied is essentially for 


services rendered and as such there . 


. is an element of quid pro диб between 
' the person who pays the fee and- the 
public authority wbich imposes it. 


(3) Services rendered may be to a 
. Specific area or to a. specific class 
‘of persons or trade or business in. any 
local. area and as a condition precedent 
for the same а fee could be collected. 


(4). Fee so collected is леше апа 
set apart for the purposes of services 
for which it is levied and does not 
become a part of the consolidated fund. 
When a fee is imposed for services 
rendered, the payer has по right to 
opt out: of it. 


(5) T 


between 


correlation 
and the 


absence of 
feés collected 


the 
the 


services extended, it loses the charact- 


eristics of fees.. 


(6) Whether the demand made is a fee 


or a tax is always a question of fact 
to be determined in the circumstances 
. of each case. 


(7) In extending services to a specified 
class, if indirectly other members of 
the public are also benefited, it would 


not.detract from the character of the 


levy as a fee. 


(8) The true. test in determining its 
. character is to find out, what is the 
primary object, of levy and the essential 
.purpose which it is intended to achieve. 


MT TAI 


“11. 3 
(1965)2 S.C.R.477= А.І.К.1965 S.C.1107, 


: the Supreme: Court, 
` levied as licence fee under the Calcutta 


' Cinema, 


It is in Liberty Cinema Case, 
three. of the five learned Judges of 


‘held that what was 


Municipal. Act was only a tax. Learned 
counsel for the petitioners relied upon 


it to contend. that unless the State 
is. able to justify that the levy is 


for services rendered and intended to 


confer a special benefit on the person · 


on whom it is imposed, and'that in the 
instant case the Foreman does not derive 


any of the benefits under the impugned. 


levy · and, therefore, 'the demand is 
‘illegal. 

12, Learned Additional . Government 
Pleader would refer to para. 6 of the 


judgment in Liberty Cinema Case, (1965)2 
S.C.R. 477= A.1I.R.1965.S.C.1107 wherein 
it .is' stated that the Corporation of 
Calcutta itself contended that the levy 
was only a tax and not a fee, and 
further did .not -dispute that if the 
levy. was fee in the sense mentioned, 
then it would be invalid. The concluding 
sentence in the said paragraph is to 
the following effect: - 
ese 
.of fees will be unprofitable and will 
only cloud the point really in issue." 


И Hence, his submission is-that, whatever 
had been discussed’ in,the judgment as 


to what could be a fee cannot be under- 
stood as at variance with what had been 
held in Hingir Rampur Coal Co. v. State 
of Orissa, (1961)2 S.C.R.537- A.I.R.1961 
S.C.459. In the light of the subsequent 
decisions of the Supreme Court, his 
further submission is that the. services 
rendered by the State need 
confined only to the persons on. whom 
it is imposed, but when the primary 
object and the essential purposes have 
to be looked into, it would take within 
its fold the benefits derived by 
subscribers as well. 


13. On what is-a fee, 
Corporation of Calcutta v. 
(1965)2  S.C.R.477- 
,S.C.1107 that: 
"1. Nothing turns оп the actual word 
| ä 


Liberty 
À.I.R.1965 


'A discussion. of these aspects 


not be. 


it was held in. 
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technical 
for 'fee' 
only in 


used ‘as there is no rigid 
meaning in English language 
indicating that levy is 
return for service. 


'2.Articles 110(2) and 199(2) of the 
Constitution of India go to show 
that fee for licence and fee for 
services rendered are ‘different kinds 
of levy and. that the former is not 
intended to' be a fee for services 
rendered, | | 


3. The provisions of the’ Act must 
be looked into to -determine 
correct character of the imposition. 


4, It must confer a special benefit 
on the person on whom it is imposed." 


14. .InD.C. and G.Mills Co. v. Chief 
Commissioner, Delhi, (1971)2 S.C.J.40= 
.(1970)2 S.C.R.348- A.I.R.1971 5.С.344 
the factors taken into account, to 
ascertain the nature of levy of fees 
аге: ў 

"(i) The entire scheme of the Act, 

obligation and nature of work .done 

by authorities are to be looked into. 


(ii) . The expenses incurred for 
‘maintaining the personnel ^ for 
supervising, controlling and  regu- 
lation of ‘the trade can be taken 


into account, to find out the reason- 
able relationship between the levy 
and the expenses incurred for 
rendering such services," 


It was a case wherein the statistics 
furnished disclosed that 60% of the 
amount of licence fee collected was 
being actually spent оп services 
rendered to factory owners and this 
was considered to be 'a sufficient 
correlation to uphold the levy as a 
fee. І 


15, In dealing. with the payment of 
court~fees in Secretary, Madras Govern- 
ment v. Zenith Lamps (1974)1 M.L.J. 
(S.C.) 43= (1974)! An.W.R.: (S.C.)43- 
. (1973)2 S.C.R.973- (1973)1 S.C.C.162- 
. A.I.R.1973 5„С„724=- (1974)1 S.C.J.111 
the two factors that were taken into 
account arei- ` 


the . 
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(1) Whether there is broad ‘correla- 
tionship and that . | 

(2) each case has to be considered 
on a reasonable and practical view 
point ' rather than оп а pedantic 
approach." 


.16. In dealing with the levy of 


permission fee for construction of. 
buildings under the Andhra Pradesh Gram 
Panchayats Act, the Supreme Court after 


referring to Shirur Mutt Case, Commis- 
sioner of H.R.E. v. Lakshmindra, Thirtha 
Swamiar of Shirur Mutt, (1954)1  .M.L.J. 


596= 1954 S.C.J.335= А.І.В.1954 S.C. 
282= 67 L.W.220 (S.C.) points out that, 
if there is total absence of any data. 
regarding: the essential features of 
correlationship, then the levy is 
illegal; and that the expenses incurred 
in discharging the obligatory -functions 
under the Act have to be met from and 
out of the’ taxes collected and that , 
the fees collected would be only with 
reference, to the services rendered by 
or intended to be rendered to particular 
persons from whom the fee is collected. 


Krishna Puri's Case, . 
(1979)3 S.C.R.1217- (1980)1 S.C.C.416- 
A.I.R.1980 S.C.1008, decided by five 
learned Judges of -the Supreme Court 
seven salient tests have been laid down 
to ascertain as to whether the demand 
is a fee or not: 


17. In Keval 


"(1) A good and substantial "portion 
‘of the amount collected must be 
expended. for the purpose for which 
it is collected. 


(2) The services rendered by the 
authorities to the licensee must be 
їп relation to the activity carried 
on by him, ` 


(3) It is not necessary to confer 
the whole of the benefit on the licen- 
sees alone, but it would suffice if 
some benefits are conferred on them 
and which have a direct, close and 
reasonable correlation . between the 
licensee and the transactions. 


(4) In considering the special bene- 
fits on the licensees it could take 
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within .its fold 
` by {е authority in 


services rendered 
the - general 


interest: of all concerned with the. 


transactions in question, 


(5) Any direct and remote benefits . 


: cannot in any ‘sense be a Special 
benefit to the licensee. 


66) Quid pro quo with arithmetical 
exactitude is not required and autho- 
rities must broadly establish, that 
a reasonable amount 15 spent for. 
rendering sefvices to. those on whom 
falls the burden of paying fees. 


(7) At least a good and substantial . 


‘portion of the amount. collected on 
account of fees, may be in the neigh- 
bourhood, of two thirds -or three 

` fourths, must be shown with reasonable. 
certainty as being ‘spent for ponder ane 
services." 


Immediately following this 
ment, four of the’ five learned Judges 
of the Supreme Court in H.H.Swámi]ji 
у. Commissioner, (1979)4 S.C.C.642= 
A.I.R.1980 8.6.1: (1980)1 °$.C.R.368 
have stated that the necessity for esta- 
blishing quid pro quo between . the 
and the .cost of services rendered is 
‘a matter which is no longer in doubt 
' or to be debated in view of the princi- 
'ples enunciated in the decisions rend- 
ered. by the Supreme Court from Shirur 
Mutt Case, (1954)]. M.L.J.596= 1954 
:$.C.J.3352 A.I.R.1954 $.C.282- 67 L.W. 
. 220 (S.C.) upto Keval -Krishnan 
Case, (1979)3 S.C.R.1217= (1980)I S.C. 
C.416= A.I.R.1980 S.C.1008. Ў 
18. As to what has been laid down in 
Keval Krishna ‘Puri's Case, (1979)3. 
'S.C.R.1217- (1980)1. S.C.C.416: A.I.R. 
1980 S,C.1008 in Southern Pharmaceuti- 
cals and Chemicals v. State of Kerala, 
(1981) Tax. L.R.2838- A.I.R.1981 S.C. 
1863 it was held that the observations 
contained therein pertaining to quid pro 
quo are not intended and meant as lay- 
ing down a rule of universal application 
and that this concept is undergoing 
a transformation. It was further obser- 
ved that the element of quid pro quo 
stricto sensu. is not always a sine qua 


pronounce- 


‘public 


fee 


А.1.8.1983 S.C.617. 
. held that in finding out correlations, 


Puri's. 


non of a fee. The Constitution of India 
did not contemplate crediting it to- 
a separate fund and not to the consoli- 


. dated fund. Article 266 of the Constitu- 


tion of India was relied upon to show 
that ийпесеѕѕагу exaggeration need not 
be applied to the aspect of how the 
collections made had been credited. 
The levy of fee may been consideration 
for a privilege, licence or for service. 
To secure the privilege, the licensee 
has to comply -with certain prescribed 
conditions. When supervision is contem- 
plated under the provisions of the Act, 
there could be no denying the fact that 
the -licensee receives services from 
the authority. If a broad correlation 
bétween the fee collected and the expen- 
ses on establishment is disclosed, it 
would be, valid, because. the personnel 
of’ the establishment extend services 
to the licencee in complying with the 
provisions of the Асі. ` 


19. Even if the benefit. or advantage 


‘derived by the payer of the fee is 
.secondary, if 


it be shown that the 
primary motive of regulation was in 
interest, then the imposition 
of fee is valid, is the view expressed 
in Municipal Corpn. of Delhi Municipa- 
lity v. Mohd.Yasin, (1983)2 S.C.J.66= 
142  I.T.R.737-  11983)3. S.C.C.229= 
Thé Court further 


the court should not assume the -role 
of a Cost Accountant as quid pro 
quo is not in .the strict sense the one 


.and the only true index to find out 
. whether it is a fee or not. Dy referring 


to Article 110 of the Constitution of 
India, it was held that there are two 
classes of cases .where fee кө. Бе 
imposed: 


"1. Where the Government : simply 
.granted a permission ог privilege 
to a person to do something which 
otherwise that person would not be 
“competent to do and -extracted from 
him in return, for heavy or moderate 
fees. | 


2. Where the Government did some 
positive work for the benefit of the 
person and money was taken as a return 
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for .the .work done and services 
rendered, such money not being. merged 
in the public revenues for, he benefit 
of general public." 


20. As to what is meant by the, phrase 
'payers of the fee' used in the earlier 
decisions, is explained in Sreenivasa 
` General Traders v. State. of A.P. (1983)4 
§.C.C.353= . A.I.R.1983 S.C.1246 as 
follows :- ae . 


"It is obvious that the phrase "payer 


of’ the fee' used. by this court. in 
the ~ authorities referred to above 
represents · collectively the : class 


of persons to whom the benefit is 
directly intended by the establishment 
of a regulated market in notified 
‘agricultural produce, livestock and 

not the actual individual who belongs 
- to that class, i.e. the.trader ..." 


it was then-held that what was stated 
in Kewal Krishna's Case, (1979)3 .5.С.Е. 
1217 (1980)1  S.C.C.416-  A.I.R.1980 
$.C.1008 must be understood as meaning 
services to the users of the market 
as.well. As for the view in Kewal Krish- 
na's Case, (1979)3 S.C.R.1217- (1980)1 
$.C.C.416-  A.I.R.1980 5.С.1008 about 
two thirds or three fourths of collec- 
tions being speht оп payers of fees, 


it was also held that it does not lay 


down a rule of universal application 
and it was a decision confined to-the 
special facts of .that case and. that 
it was an obiter. . 


'121. As pointed out in these decisions, 
as to whether a particular levy is a 
fee.or a tax, it is a question of fact 
to. be determined in the circumstances 
of each case by reference to the entire 
‘scheme of ‘the Act, The duties, obliga- 


tions and nature of ‘work done by the . 


authority to those connected with the 
transaction which is subjected to the 


{imposition of fee and ear-marking the, 


funds collected for that specific 
purpose, апі several factors as indi- 
cated in the aforesaid ‘judgments, are 
to ‘be taken into account and if the 
State justifies the levy as a. fee based 
on such tests, then alone it will be 
valid. ` 
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22. The first point taken by the peti- 
tioners is that there is no power ‘in 
the State to increase the, fees. Amend- 
ments "were issued .by invoking section 
Learned Cousnel for the. 
petitioners submits that, when ' section 
53 specifically provides as to when 
and under what circumstances fees could 
be levied, and section 16 which deals. 
with the balance sheets not being 
the demand of fees 
.sheets , is ultra vires of 
the Act. On behalf of the State, it 
is stated that though ,section 63 is 
mistakenly mentioned’ in the ‘notifi- 
cation, the power exercised falls within 
‘section 53(1)(a) and (g). Section 53 
enables the Government to prescribe 
fees in respect of such -of those 
categories listed in clauses (a) to 
(f) and other matters as may appear 
necessary to give effect to the purposes 
of the Act. Clause (a) deals with the 
registration of the by-laws of a chit 
under section 3. Hence, the enhancement’ 
of the rate of fees on revised basis 
that ' could be adopted for imposition 
of registration fée, could be ‘lone by 
invoking section  53(1)(a). As for 
balance sheets section 16 is not one 
of the sections mentioned in section 
53 (1)(a) to (£f). But .clause' (в) 
states:- 


. "Such other matters as may .appear 
necessary to give effect to the 
purposes of this Act." 


‘The’ Act is made. to -provide for the}. 


regulation of chit funds in the ‘State 
of Tamil Nadu. Section 16(2) refers 


. to what -a balace sheet should cofitain. 


Rule 26 says that it shall be in form 


. No.X. When such balance sheets are filed 


in the prescribed form, it calls for 
Scrutiny, so that the interests of the 
subscribers may be safeguarded. This 
being one of the essential purposes’ 
envisaged under the Act, merely because 
section 16 is not enumerated in clauses 
(a) to (f), it cannot, be, held that: the 
fee now imposed rélating to balance 
sheets would not come within the afore- 
said clause (g). Such a power being 


. available under section 53 (1)(g) inclu- 


sion of balance sheets as опе of the 


dis taken, 


N 


Jate the valid exercise of `ромег.. 
if proper - care 


‘the Act. 


T] . . Sree Murugan Financing Corpn., etc. v. State of Tamil Кайа 
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items in Appendix II is within the ambit 
of the enabling power under section 
53. As stipulated under section 53(2), 
it has been duly published, _ though 


section 63 is mentioned section 53(1)(a) 


and (g) would have been the proper 
section to be mentioried therein. Once 
the power is traceable an erroneous 
indication of section would not invalid- 
Such 
mistakes are avoidable, 


23. "The next point taken is’ that. ONE 
‘object stated in the impugned G.0. is 


totally irrelevant to the purposes of 


existing rates of registration fee which 
was on slab basis, the Director of Chits 


. had stated that the said- levy has no 


relation to the "duration of the chit 


or the number of' subscribers benefited 
it will.be equitable. 
and fair to fix the fees by taking into - 
.'account the number of instalments or 
number of. 


and, therefore, 


duration as well as the 
subscribers benefited under the: chit. 


Hence, taking these into consideration, 


and іп order to rationalise. rates, -he 


had proposed an amendment to the-rules. 


Accepting this claim made by him, the 
impugned G.0. was passed. As to’ what 
was the rationalisation claimed at, 


in paragraph 4 of the countér-affidavit . 
-in W.P.No.1333 of 1982, 


-it is stated 
as hereunder:- ‘ \ 


" Considering that. in ,respect of 


chits of longer duration ‘and larger. 


number of.instalments, greater amount 
of service had to be rendered in that, 
moré minutes etc.e, were filed, it 
' is equitable and fair to fix the fees 
for ‘registration of by-laws ; with 
regard to .number of instalments. or 


duration ‘of chits,. The fees were 
revised taking . these‘ facts into 
consideration, It. has also to be 


verified whether the foreman has taken 
proper security for future payment 
of subscriptions. from the prized 
subscriber, whether proper receipts 


were obtained for the payment of prize: 
not - 


moneys and on due dates, if 
‘whether the prize amount. has been 
' deposited in a Bank as required by 


After referring to the then . 


In paragraph 20 it is stated, 


’ the 


485 


the · Act -by verifying receipts of 
deposits, etc. The extracts filed 
in respect of removal, substitution 
and assignment, etc. have also. to 
Бе verified and in respect of higher 
chit amounts in long term chits for 
longer duration these transactions 
will be, more and they impose greater 
responsibility on the Chit Registrar. 
The’ work connected with watching the 
filing of various documents by the 
Foreman on the due dates and in proper 
form also takes considerable time..." 


The rest of the portion in paragraph 
4 deals with its. justification regarding 


‘fees for filing a balance sheét. At 


the time when an application is made 
for registration under section 3, none 
of those factors mentioned therein 
require to be, done by the Registrar. 
"I submit 
that registration fee has ‘notaing to 
do with the fee levied for filing of 
balance sheet. They operate in 
different fields." When more ‘minutes 
are filed in respect of chits of longer 
duration and larger number of instal- 
ments, separate fees are collected for 
each minute. Section 10 states that 
minutes of the proceedings on every 
drawing shall be drawn up and entered 


. in. a, book kept for that purpose. It 


must contain the particulars mentioned 
in section 10(2). Under section 11, 
every foreman shall within 15 days of 
the succeeding month in which one or 


" more instalments of the same chit or 


one or more instalments of any other 
chit is drawn, file with Registrar a 
copy of.the minutes. Rule 14 stipulates 
sore more particulars apart from what | 
are contained in section 10(2) to be 
included іп the minutes. Section 
53(1)(c) „authorises the Government ‘to 
prescribe fees. for filing all minutes. 
Article 4 in Appendix II stipulates 
the fees for filing a copy of the 
minutes of proceedings referred to in 
section 10 and under section 11 at Ёз.2. 
For each minute filed,- the fee being 
collected, at ‘the time of registration, 
as to whether the longer duration or 
larger number of instalments’ calls for 
increase in services to be rendered, 


than what’ was done when the slab system 
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was in force, is not explained at all. 


As for the expression etc. ..' no 


` particulars are forthcoming. All other . 


aspects referred to are more, or less 
covered separately under Section 
53(1)(c) ` to (£).. The impugned С.О, 
except to point out that the Director 
of Chits felt that the adoption of a 
different basis would bring about 
rationalisation of rates, the respondent 
State had not placed before the Court 
either in the form of an affidavit or 


by producing records as to what were. 


"the equitable factors which were taken 
into account for change of basis or 
in imposing higher rate. : 


24. ‘When a Foreman starts a chit, under 
section 3 .he has to apply for regis- 
ration of the by-laws. It' is only 
thereafter, he can approach the subs- 
criber and get the chit agreements as 
‘prescribed under section 5 executed, 
and file them under section 6. He cannot 
commence the business till he secures 
the certificate under: section 7(3). 
‘Therefore, when ‘ап application is made 
for registration of by-laws, at that 
stage, section 3(3) authorises the 
Registrar to find out as to whether 
the by-laws are in accord with the 
: provisions of the Act or the rules made 
thereunder. As to what the by-laws 
should provide, rule 3 enumerates them. 
Ап . application for registration is to 
‘be in Form No.l accompanied by fees 
set out in Appendix No.II. Hence, the 
number of the subscribers or the instal- 
ments, have no nexus with what are 
required to be done under section 3(3) 
by the Registrar. Whether they are more 
or less, it was only a question of 
furnishing particulars and recording 
them and no more. 
period of the chit except the repis- 


tration fee, no other fee is demanded 


and the entire services rendered are 


covered by this demand alone, then the: 


correlation claimed could be available. 
Section 53 enables imposition of fees 


in respect of. almost, each one of the ` 


subsequent stages of the conduct of 
the chit whenever the authorities are 
to be approached or they are to exercise 
their powers. In the context of such 


. provisions having been made in the Act, 


THE MADRAS LAW JOURNAL REPORTS 


If for the entire: 


[1985 


the registration fee claimed has to 


be restricted to what’ are required to. 
be done under section 3(3). Realising 

this predicament, the State has not 

placed before the Court as to how and 
in what manner, the revision effected 
has brought about .rationalisation. As 
to how and to what extent a chit with 
a longer duration or instalment could 
call for increased services .to .be- 


.rendered compared with another of lesser 


duration or instalment, for the’ purposes 
mentioned under: Section 5, is not 
exemplified, The only attempt made isp. 
to show that later on during the conduct 
of the chit, it would call for increased 
services, but this has no: relevance 
in a case of this nature where for each 
and every subsequent step taken, a chit : 
operator has to pay out fees enumerated 
in Appendix II, The limited justifi- 
cation spelt out in para. 4 of the 
counter affidavit being practically 
no, justification at all and the so 
called rationalisation having no’ nexus 
with what requires to be done at the 
stage of registration, the adoption 
of a revised basis in the impugned G.O. 
is illegal. : 


25. Learned ^ Additional Government 
Pleader would .then submit that when 
it is a, registration fee, the test of 
quid pro’ quo need not be satisfied as 
it is a regulatory measure, and hence, 
the extent of services at thee stage 
of registration whether existing or. 
not, cannot be highlighted. ` 


26. In Kewal Krishna Puri v. Punjab, 
(1979)3 S.C.R.1217- (1980)1. S.C.C.416- 
A.I.R.1980 $,C.1008 оп referring to 
the Chief Commissioner, Delhi and 
another v. The Delhi Cloth and General 
Mills Co. Ltd., .and others (1978)2 ` 
$.C.J.142= (1978)2 S.C.C.3672 А.І.В.1978 
$.C.1181 it is stated as follows:- ... 


"Rendering some зегуісе,. however 
remote .the service may be, cannot’ 
strictly speaking satisfy the. element 
of quid pro quo required to’ be esta- 
blished in cases of the impost. of 
fee, But then, as ‘pointed out, in 
some of the cases noticed earlier ` 
the registration’ fee has been taken 
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to'stand on a different footing alto- 
gether, In the case of such a fee 
the test of quid pro quo is not to 
'be satisfied with such direct, close 
or proximate correlationship as in 
the case of many other kinds of fees. 

. By and large registration .fee is 
charged аз а result of гешизкоку 
measure," 


Te te" not held” that the aspect of 


services to be rendered is absolved 
from consideration when registration 
fee is charged, and what has ‘been 


pointed out is that the same close or 


proximate correlationship as will have 


to be established for other categories 
of fees may not be/required when justi- 
fication is put forth regarding regis~ 
tration fee. In the reply affidavit 


is а highly disproportionate and 
irrational increase in. registration 
fees. In spite of. the maximum amount 
of Rs.200 which was prevailing for a 
chit of value exceeding Rs.50,000 and 
for, a term of one year and above, it 
will be Rs.1000 which means five fold 
increase, Merely because it is held 
that registration fee is a regulatory 
Measure, it would not mean that any 


rate can be fixed having no nexus to 


- 


what services are contemplated for that 
purpose. under the Act. Furthermore, 
the increased levy is not due to any 
amendment effected ralating to regis- 
tration of by-laws calling for nature 


of „services to be extended than what: 


were -obtaining prior to the б.0. When 
the nature and extent of services 
envisaged under section 3(3) · having 
remairfed the same, unless it be shown 
that for extending the same services, 
the expenses had increased, the demand 
made partakes the character .of a tax. 


' It is claimed by the State that the 


revision has been made only after two 
decades. In .1964, it was’ Rs.25 for 
registration of by-laws, It was enhanced 
in 1969 on slab system which was a 
minimum of Rs.50 and the maximum at 
Rs.200. -Hence, it would not be correct 
on the part of the State to claim that 


for two. decades there had .been no 
revision. Hardly within two years of 
1979, . the rates having been revised, 


. liabilities 


it is the bounden duty of the State 
to disclose as to how within a period 
of two years, the expenditure had 
increased. to such an extent as to result 
in such high rates Љеіпр fixed. As to 
what are. the expenditures incurred and 


. collections made will be dealt with 


later on. The figures furnished by the 
State go to. show that during the 
relevant years, the income derived is 
nearly double and more. 


27. As for Article 8-A in Appendix 
II relating to’ filing of balance sheets 
audited and certified by Chartered 
Accountants are concerned, it is submi- 
tted by petitioners that there is a 
hostile .discrimination and it acts as 
an unreasonable restriction on their 


I '. trade and it is violative of Articles 
the petitioners have shown that there 


14, 19(1)(g) and 301 of the Constitu- 
tion, Section 16(1) . prescribes that 
every Foreman shall prepare and file 
with the Registrar a balance sheet duly 
audited either by auditors duly quali- 
fied to act as duditors of companies 
under the Companies Act, 1956 or by 
a chit auditor appointed under section 
51(2) of the Act, and that it shall 
contain a summary of the assets and 
of the chit and furnish 
such other particulars as will disclose 
the nature of the.assets and liabilites 
and. how the value of the assets has 
been arrived at, Rule 26 states that 
a balance sheet shall be in form No.X. 
Rule 27 stipulates that it shall be 
prep^red by the Foreman when the dura- 
tion of the chit does not exceed one 
year. on the termination of the chit 
and if it exceeds one year, then on 
the expiry of every period of 12 months 
and also on the termination of the chit, 
it should be filed within two months 
from the date of the said period. From 
No.X ‘catalogues the particulars to Бе 
furnished relating to (1) receipts and 
expenditure, (2) statement of assets 
and liabilities, (3) Details of Invest- 
ment, (4) Assessment of value of invest- 
ment, and (5)-profit and loss account. 
The Foreman has to certify regarding 
the. correctness. and aiso the’ auditor 
to certify: that the. balance sheet is 


drawn up in conformity with the provi-. 
sions of the Act and the Rules framed; 
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thereunder. An option is given to a 
Foreman either to file the balance sheet 
audited by a Chartered Accountant or 
by a Chit Auditor. Under’ section 51(2), 
a Chit Auditor -is appointed by .the 
Director of Chits. It is stated by the 
learned Additional Government Pleader 


that the Chit Auditors belong to the 


department who are not qualified 
Chartered “Accountants, but they are 
trained to scrutinise chit accounts. 
The -fee charged when a chit auditor 
` is approached is the same as charged 
when a balance sheet certified by a 
Chartered Accountant is filed. It is 
‘strenuously pleaded by the petitioners 
that when: distinctly different services 
are contemplated as between them, the 
imposition of the same rate of levy 
of fees is a hostile discrimination 
and an unreasonable restriction on the 
petitioners’ trade. As to what requires 
to be done by a Chit Auditor calls for 
consideration vis-a-vis what is done 
when a balance. sheet certified by a 
Chartered Accountant ‘is filed before 
the Registrar. Rule 28 deals with what 
requires to be done when a Chit auditor 
is approached for certifying balance 


sheet and profit and loss account. If 


a foreman desires to have the balance 


sheet and profit and loss account 
audited by a Chit Auditor, after the 
preparation of the balance sheet he 


must make an application under rule 
28(1) to the Registrar for such audit 
to be done specifying whether it shail 
be at the premises of the Foreman or 
not and the application is to be accom- 
panied by fees prescribed under Article 
8 of Appendix II. Thereafter, the Regis- 
trar will forward the application to 
the Inspecting Officer, who shall cause 
the balance sheet and profit and loss 
account to be audited by 
Auditor and in turn, he would send it 
-to the Chit Auditor, who shall thereupon 
require the Foreman to produce the chit 
records on such date, time and place 
às he-may fix and it would then be the 
duty of the Foreman to produce "all 


. registers, books of accounts and other · 


records relating to the chit accordingly 
and furnish such information and give 
such facilities as may be necessary 
or required for the proper audit of 
ө. 3 ; 
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the balance sheet and profit and loss 
account at the .time and place fixed 
by the Chit Auditor." A notice of not 
less than seven days shall. һе. given 
to the Foreman as to the date of audit 
at the premises of the Foreman or for 
the Production of registers, books of 
accounts and , other records . relating 


‘to the chit as the case may be. After 


scrutiny of all these documents ‘under 


Rs.29 the Chit Auditor will prepare 


his report and issue the certificate 
in quadruple: and send only „a copy to 
the Foreman, the second to the Registrar 
and third to the Inspecting officer 
and keep the last copy for his own file. 
Rs.30(1) enjoins. upon the Foreman to 
file with the Registrar а. copy of the 
balance-sheet. and profit and loss 


account together with the audit certifi-. 


cate and the auditor's report within 
one month from the date of receipt from 
the Chit Auditor or within four months 
from the last date of the period covered 
balance sheet whichever is 
earlier. Whereas, when а certificate 
is secured from a Chartered Accountant, 


Rule 30(2) directs the Foreman ‘to file! `` 


with the Registrar the documents which 
are referred to in sub-rule (1) of rule 
30 within three months of the expiry 
of the period with reference to which 
the - balance sheet is prepared under 
rule 27, . і : 


28. Hence, when a balance sheet certi- 


fied by a Chartered Accountant is 
produced, the Registrar would Бе 
concerning himself only with regard 


to the particulars incorporated in. the 
balance sheet, profit and loss account, 
the auditor's certificate and the report 
of the auditor, Under the rules as 
framed, there is no need at all for 
the Foreman to produce before the Regis- 
trar all registers, books of accounts 
and other records relating to the chit 
accordingly and furnish such information 
and give such facilities, as may be 
necessary or required .." for verifying 
the correctness of .the certificate 
the .Chartered Accountant. 
The respondents submit that even when 
a balance sheet prepared by a Chartered 
Accountant is filed it has to be 
scrutinised by the department along 


x 


` under, 


ө 


>\ 
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with all records and that the expendi- 
ture incurred is equal to the amount 
spent for the services rendered when 
a Chit Auditor does it. While scrutini- 
Sing, if the Registrar finds that it 
is not in accordance with the provisions 
of the Act and the Rules framed there- 
he would have to take suitable 
action and in appropriate cases before 
ordering release of the security, they 
will have to be scrutinised. In conclu- 
sion, it is stated-as follows:. 


"I submit that pursuant to the filing 
of the balance sheet, records have 
to be verified. The balance sheet 
has also to be examined in detail 
to find out whether it is in conform- 
ity with the object of the chit and 
also whether the figures tally with 
regard to the collections and payments 
of prize amounts and whether the prize 


amount also correctly reflects the | 


scope 'of each chit and whether the 
commission of the foreman has been 
correctly worked out. In short, the 
whole matter has got to be thoroughly 
examined to see whether that 
particular year's transaction fully 


reflects the scope of each chit and. 


whether the collections and disburse- 
ments: including the commisSion 
retained by the foreman have all been 
done in conformity with the Act and 
the Rules since it is the subscriber's 
interest which is paramount. I submit 
that all these involve the. services 


of the staff of the office of the. 


Registrar." 


The claim made is not in accord with 
what is found in rule 30(2). Under the 
rules only when a chit auditor prepares 
a balance sheet, regist' 7s, books of 
account and other records. and other 


information have to be furnished, under 


rule .30(2), they are not required to 
be submitted, when a Chartered Account- 
ant's certificete is filed, it cannot 
be said that in all these cases where 
such certificates are filed, once over 


the same work done by a Chit ` Auditor 
is carried out justifying the.same rate 


of fee being charged. It may be that 
whenever any irregularities are found, 
it may call for a fresh clarification 


M T. T A? 


‘from the foreman, 


but that would not 
mean that for ail the chits without 
exception the: Registrar ` discharges the 
same kind of services as done when a 
Chit Auditor is requisitioned. It must 
be pointed out that when fee is 
collected under article 8 it includes 


the services rendered by the Chit 
Auditor and also the services of 
scrutiny by the Registrar, who acts 


upon such certificates whereas for the 
same fee paid when a Chit Auditor's 
Certificate is filed, it results, only 
in scrutiny by the Registrar апа nothing 
more. Hence, to treat unlike situations 
as one and the same and impose same 
rate of fees is arbitrary and illegal. 
When rules themselves do not contemplate 
production of registers, books of 
accounts and other records, the claim 
made that pursuant to the filing of 
the balance sheet, records have to be 
verified and that the whole matter has 
got to be thorougly examined is un- 
accpetable. In such of those matters 
where irregularaties are noticed, the 
Registrar can call for all the records 
and scrutinise them and thereafter 


‘initiate prosecution or take such other 


action, Such instances would arise in 
both categories. Hence when the rules 
themselves contemplate a different type 
of services to be rendered when Charter- 
ed Accountants" certificates are filed, 
the fee imposable under article 8-A 
cannot be the same as in article 8 which 
contemplates more comprehensive services 
to be rendered. Therefore, as rightly 
pleaded ` by the petitioners, the 
necessary element of quid pro quo jg 
not existing, and furthermore, this 
is an unreasonable restriction on the 
right of trade and the rate fixed is 
aimed at increasing general revenues. 
It is of pointed interest to note that 
right. from the inception of the. Act, 
Such a fee was never contemplated and 
that the Director of Chits drew inspi- 
ration from what is obtaining in Kerala 
and his proposals have been just 
accepted by the Government without any 
analysis being made of what rates could 
be- fixed on conditions prevailing іп 
Tamil Nadu. As to what are the provi- 
sions governing the Act in force in 


Kerala and what nature of services are 
e 
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rendered py those authorities are not 
spelt out. The conclusions arrived at 
are not to be understood that the State 
is disentitled from imposing fee for 
filing of such balance sheets under 
article 8-A. А rate- which would be 
commensurate to the nature of services 
extended by the departmental personnel 
could be fixed, but what is now charged 
being identical to the fee imposed under 
article 8, it is an illegal imposition. 


29. Lastly, - on behalf of the State 
it is pleaded that when fee is imposed 
under an enactment, the entirety of 
the collections made under different 
heads must be taken into account as 
а. whole for totality of .services 
rendered, and in the light of the 
decisions of the Supreme Court if it 
be disclosed that a good and substantial 
portion of the amounts recovered, is 
spent towards all the specific purposes 
‘and services contemplated under the 
Act, then the impugned levies are only 
fees and not otherwise. By referring 
to the decision in Kewal Krishna 
v. Punjab, (1979)3  S.C.R.1217- ALR. 
1980 S.C.1008 it is pointed out that 
if the demand made is of a regulatory 
nature, there is no need to look for 
quid pro quo regarding . registration 
fee and it can be any rate as the State 
may choose to fix. As for the nature 
of service extended, as held in Kewal 
Krishna Puri v. Punjab, (1979)3  S.C.R. 
12173 A.I.R.1980 S.C.1008, Southern 

Pharmaceuticals and Chemicais у„ State 
of Kerala, (1981)  Tax.L.R.2835  A.I.R. 
1981 S.C.1863 „апа Srinivasa General 
. Traders v. State of A.P.» (1983)4 S.C. 
6.3532 А.Т eR,1983 S.C.1246= 96 LW. 
(S.C.) 159 (S.N.) the benefit accruing 
to the payer alone cannot be taken into 
account and that benefits accruing to 
those’ connected and interwoven with the 
activities of the payer and who would be 


Receipts 
Rs. 

_ 1976-77 4,34,127 

1977-78 4,05,598 


THE MADRAS LAW JOURNAL REPORTS 


Puri 


[1985 


benefited by supervisors made over the 
payer would also be relevant, The rights 
of subscribers have to be safeguarded 
because they are the active partici- 
pants in the cnits, which got registered 
through the Foreman. Provisions having 
been made in the Act for penalties to 
be imposed, etc., to ‘safeguard the 
rights of subscribers the expenditure 
incurred in supervision, control and 
regulation by the constituted autho- 
rities under the Act, forms part of 
the expenditure incurred in extending 
the special benefits to all of then. 
In dealing with what benefits accrue 
to subscribers as well under this -Act 
in Tuticorin T. and C. Corporation Р. 
Ltd. v.State of Madras, (1961)1 M.L.J. 
313 it was pointed out that the Act 
is intended to provide a measure of 
safety to subscribers. A similar Act 
enacted for Pondicherry was also held 
to benefit subscribers, C.C.Fund vs 
Union Territory of Pondicherry, A.I.R. 
1972 Mad.99= 84 L.W.515, Hence the 
concept .of levy in relation to payer - 


of fees  spelt out in Corporation. 
of Calcutta Ve Liberty Cinema, 
(1965)2 S.C.R.477= A.I.R.1965 5.С„1107 


and Government of А.Р. v. Hindustan 
Machine Tools, (1975)2 S.C.C.2742 (1975) 


Tax.  L.R.2013:  A,I,.R.1975 . S.C.2037, 
cannot assist the petitioner because 
the traditional concept of quid ^ дио 


is undergoing a sea of transformation 
as pointed out in Southern Pharmaceu- 
ticals and Chemicals v. State of Kerala, 
(1981) Tax.L.R.283: A.I.R.1981 5.С.1863. 


30. Resting on these contentions, the 
Statement of receipts and expenditure 
for the period from 1976-1977 to 1983-84 
as found on page 6 of the counter-affi- 
davit in W.P.No.1333 of 1982, and the 
supplemental statement filed later on 


are relied upon to plead that quid ‘pro 
quo is established to a broad and 
reasonable extent:- 
Expenditure 
Rs. 
6,54,759 - -1,20,372 
7,32,548 


-2,81,950 


м 


1978-79 4,03,675 
1979-80 7,99,308 
1980-81 14,45,161.75 
1981-82 22,24,060.50 
1982-83 34,12,574.75 
. 1983-84. 37,65,495.48 
312 It is claimed that special staff 
is employed for discharging the 
.functions and duties under the Act. 
The hierarchy in the services are. 
furnished in para. 8 of the counter 
affidavit. Apart from the expenses 


. for 


`а goo 
amount collected' which may be in, the 
neighbourhood of two thirds and three 


Ij 
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incurred on them, .the Government has 
spent on receptacles and iron safes 
the presérvation of records and 
securities. . It has been repeatedly 
pointed out by the Supreme Court that 
it is unnecessary for the State to prove 
with arithmetical exactitude, and that 
court need not be called upon to 
function like a Chartered Accountant 


‚апа what is required is to find out 


whether | a broad and reasonable 
relationship exists between the levy 
imposed and the services extended.. 


32. In D.C. and б. Mills Со. v. Chief 
Commissioner, Delhi, (1971)2 S.C.J.40= 
(1970)2 S.C.R.348- A.I.R.1971 S.C.344 


it was, indicated that if 60% of the 


amount is spent on the specific purpose, 
it should be a satisfactory proof. In 
Kewal Krishna Puri v. State of Punjab, 
(1979)3 8.C.R.1217: A.I.R,1980 S.C.1008 
one of the seven tests is that at least 
and substántial portion of the 


fourths must be shown as being spent 
for the earmarked specific purposes 
and then it can be taken as a reasonable 
percentage spent for rendering the 
services of the kind relied upon by 
the State. But learned Government 
Pleader refers to Sreenivasa General 
Traders v. State of A.P., (1983)4 S.C.C. 
353-2 A.I.R.1983 5.С.1246= 96 L.W. (S.C.) 
159 (S.N.) and Southern Pharmaceuticals 
and Chemicals v. State of Kerala; 


In this perspective, 
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8,27, 706 -4,24,071 
9,14,452 -1,20,144 
9,14,452.45 + 1,15,143.95 
14,88,541.45 47,95,519.03 , 
14,88,852.51 +19,23,722.24 
16,82,946.60 +20,76,548.90 


(1981) Tax.L.R.2838- A.I.R.1981 5.6.1863 
to contend that the sixth and ‘seventh 
tests in Kewal Krishna  Puri's Cases 
(1979)3 S.C.R.1217= A.I.R.1980 5.С.1008 
cannot be understood as laying down 
rules of universal application and must 
be confined to the facts of that саве, 


be 
of 


33. Percentages indicated cannot 
relevant indicia, but the aspect 
quid pro quo is a relevant test to be 
applied to find out whether. there is 
a broad relationship between the funds 
recovered and the amounts expended for 


carrying out the special services 
contemplated under the Act. As pointed 
out in H.H,.Swami ji Ve Commissioner; 


(1980)1 5.С.8.368= (1979)4 5.С.С.642= 
A,I.R,1980 S.C.1 whether there is fair 
correspondence of proximation to justify 
the demand has to be proved by State. 
even taking into 
account the totality of income and 
expenditure for all services rendered 
under the Act, it transpires that after 
the increased fee was imposed іп 1980-81 


in spite of the deficit which was 
experienced in the earlier years, the 
excess collected in 1981-82, itself 


was Rs.7,95,519.03. This is nearly 704 
more than expenditure. In subsequent 
years figures go to show that surplus 
on hand was more than the amount spent. 
In the following year also, the same 
has happened. Now that the Central Act 
has come into force on 13th April, 1984, 
these figures are apposite. The learned 
Additional Government Pleader contends 
that the recoveries hitherto made 
immediately after the impugned levies 
cannot alone be taken into account, 
because in future the. situation may 
change. Since the Act has come to an end 
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the plea is without substance. As and 
when the expenditure increases for the 
services rendered, 
the State from periodically increasing. 
the fees, so as to be commensurate with 
the services extended. The, totality 
.of recoveries made over a reasonable 
period of years could ‘certainly .be 
looked into find out. whether the 
increase is justified or rot. Loss was 
incurred .preceding the impugned G.O. 
is made-out. It called for a revision, 


but that by itself would not justify: 


a disproportionate increase unrelated 
to anticipated expenditure, how that 
the period is circumscribed, the amounts 
recovered during relevant years subse- 
quent to. the impugned levies can be 
looked into to find out whether the 
tests: laid down by the Supreme Court 
are satisfied or not. The income derived 
‚Ьу the State, subsequent to the énforce- 
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nothing precludes _ 


.ment ot the Central Act is not taken 


into account. Thus it is quite apparent 
on particulars furnished by State that 
the rates fixed were disproportionately 
high having no nexus to nature of 
services rendered, and is intended to 
augment revenues partaking the character 
of tax. Hence the impugned levies suffer. 
from the. vice of arbitrariness, hostile 
discrimination and unreasonable restri- 
ction on trade. 


34. For all the reasons above stated: 


Articles 1 and 8-A in Appendix II to 
the’ Tamil Nadu.Chit Funds Rules, 1964 


‚аге struck down -as invalid resulting 


in the writ petitions being allowed 
with costs.. Counsel fee Rs.250 in each 
petition. f 
R.S. 


[End of Volume 
(1985) I.M.L.J. 
(Reports) ]. 
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Petitions allowed. ` 
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THE SUPREME COURT OF INDIA. 
: (Civil Appellate Jurisdiction.) 
Present:- Y.V.Chandrachud, C.J. and 
M.P.Thakkar, J. . 

*C.A.No.3358 of 1979 27th November, 1984. 


M/s.Variety Emporium — 
Ve: 


Appellant* 


V.R.M.Mohd. Ibrahim Naina... Respondent 
(A) Constitution of India (1950), Art.136 
- Appeal by special leave - Concurrent 
decision of two or more Courts - interfer- 
ence by Supreme Court - Practice. 
In the present case three Courts have 
held concurrently that the respondent 
has proved that he requires the suit 
premises bona fide for his personal need. 
Such concurrence, undoubtedly, has rele- 
‘vance on the question whether the Supreme 
Court should exercise its jurisdiction 
under Art.136 of the Constitution to 
review a particular decision. That jurisdic- 
tion has to be exercised sparingly. But 
that cannot possibly mean that injustice 
must Фе perpetuated because it has been 
done three times in a case. The burden 
of showing that a concurrent decision 
of two or more Courts or Tribunal is 
manifestly unjust lies on the appellant. 
But ,once that burden 
is not only the right, but the duty of 
the Supreme Court to remedy the injustice. 
. [Para 6] 


In the present case the appellant has 
discharged admirably the heavy onus 
that lay upon him to establish that the 
decision come to by three Courts in 


this case is such as cannot possibly be 
accepted. Para7] 
(B) Tamil Nadu Buildings (Lease and 


Rent Control) Act (XVII of 1960), Section 
10(3Ха) - Petition for eviction on the 


is discharged, it. 





ground of bona fide requirement of landlord 
- Appellate Court's duty to take note 
of subsequent events and mould relief. 


No authority is needed for the proposition 
that, in appropriate cases, the Court 
must have regard to events as they present 
themselves at the time when it is hearing 
the proceeding before it and mould the 
relief in the light of those events. Thus, 
when an action is brought by a landlord 
for the eviction of a tenant on the ground 
of personal requirement, the landlord's 
need must not only be shown to exist 
at the date of the suit, but it must exist 
on. the date of the appellate decree, 
or the date when a higher Court deals 
with the matter. During the progress 
and passage of proceeding from Court 
to Court,. if subsequent events occur 
which, if noticed, would  non-suit the 
landlord, the Court has to examine and 
evaluate those events and mould the 
decree accordingly. The tenant is entitled 
to show that the need or requirement 
of the landlord no more exists by pointing 
out such subsequent events, to the Court, 
including the appellate Court. [Paral16] 


Case referred to:- 


Hasmat Rai v. Raghunath Prasad, (1981)3 
S.C.C.103 : (1981)3 S.C.R.605 : A.LR.1981 
S.C.1711. 


C.S. Vaidyanathan, for Appellant. 
V.M.Tarkunde, Senior Advocate (Shakeel 
Ahmed, Advocate with him) for Respondent. 


The Judgment of the Court was delivered by 


Chandrachud, C.J.:- The respondent-landlord 
filed 7 petitions for ejectment against 
7 different tenants. Four out of these 
occupied shop premises on the ground 
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floor and the other 3 occupied residential 
premises on the first floor of a building 
situated at Door No.l4, Pursawalkam 
High Road, Madras. The appellant is 
one of the four tenants of a shop on 
the ground floor. 

2. The case of the respondent is that 
he is running a wholesale business in 
textiles on the first floor of a building 
at 93, Godown Street, Madras; that it 
is inconvenient and uneconomical for 
him to carry on his business there; that 
he was incurring heavy losses in his whole- 
sale business by reason of conditions 
peculiar to the location of his business 
and that, therefore, he wanted to wind 
up the wholesale business and start a 


retail business in the building which was , 


in the occupation of his tenants. 

3. The learned trial Judge decreed all 
the petitions and passed orders of eviction 
against every one of the 7 tenants. One 
of these, who occupied a so-called shop 
measuring 4' x 4' under a stairway, acqui- 
esced in the decree of eviction passed 
against him. The other 3 tenants of the 
shop premises challenged the decrees 
of eviction passed against them by filing 
appeals before the Appellate Authority. 
In so far as the residential premises 
are concerned, 2 out of the 3 tenants 
on the first floor filed appeals against 
the eviction decrees. The third tenant, 
like the ground floor tenant under the 
stairway, acquiesced in: the decree. In 
short, 5 out of the 7 tenants against 
whom decrees for eviction were passed, 


filed appeals while the remaining two 
did not. 
4. The Appellate Authority dismissed 


all the 3 appeals of the tenants of the 
shop premises on the ground floor but, 
: allowed the appeals filed by the two 


tenants of the residential premises оп 
the, first floor. The combined result: 
of the proceedings in the trial Court 


and the first appellate Court was that 
the respondent succeeded in obtaining 
decrees for possession against all the 
4 tenants on the ground floor and 1 tenant 
on the first floor. 

5. Out of the 3 tenants on tbe ground 
floor against whom decrees for eviction 
were confirmed by the Appellate Authority 
(the fourth tenant not having appealed), 
only · опе, namely, the appellant therein, 
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went to the High Court by way of a 
civil revision petition (C.R.P.No.122 
of 1979). The other two tenants on the 
ground floor accepted the decree of 
eviction confirmed by the Appellate . 
Authority. Thus, the position which obtained 
during the pendency of the civil revision 
petition before the High Court was that 
the respondent had succeeded, finally 
and conclusively, in establishing his right 
to recover or in recovering possession 
from 3 out of the 4 tenants of the shop 
premises on the ground floor and 1 out 
of the 3 tenants of the residential premises 
on the first floor. The High Court having 
dismissed the civil revision petition, 
the appellant has filed this appeal by 
special leave. | : 
6. It cannot be overlooked that three 
courts have held concurrently in’ this 
case that the respondent has proved 
that he requires the suit premises bona 
fide for his personal need. Such concurrence 
undoubtedly, has relevance on the question 
whether this Court should exercise its 
jurisdiction under Art.136 of the Constituti- 
on to review a particular decision. That 
jurisdiction has to be exercised sparingly. 
But, that cannot possibly mean that 
injustice must be perpetuated because 
it has been done three times in a case. 
The burden of showing that a concurrent|’ 
decision of two or more Courts or Tribunals 
is manifestly unjust lies on the appellant. 
But once that burden is discharged, itf 
is not only the right but the duty of 
this Court to ‘remedy the injustice. Shri 
Tarkunde, who appears for the respondent, 
argued that this may lead and, in practice, 
does lead to different standards being 
applied by different courts to find out 
whether a concurrent decision is patently 
illegal or unjust. That, in the present 
dispensation, is inevitable. Quantitatively, 
the Supreme Court has a vast jurisdiction 
which extends over matters as far apart 
as Excise to Elections and Constitution 
to Crimes. The Court sits in Benches 
and not en banc,.as the American Supreme 
Court does. Indeed, even if the entire 
Court were to sit to hear every one 
of the  eight-thousand matters ‘which 
have been filed this year, a certain amount 
of individuality in the response to injustice 
cannot be avoided. It is a well-known 
fact of constitutional history, even in 
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countries where the whole Court sits 
to hear every case, that the composition 
of majority is not static. It changes 
from subject to subject though, perhaps, 
not from case to case. Personal responses 
to injustice are not esoteric. Indeed, 
they furnish refreshing assurance of 
close and careful attention which the 
judges give to the cases which come 
before them. We do not believe that 
the litigating public will prefer а comput- 
erised system of administration of justice 
only, that the Chancellor's foot must 
tread warily. 


`7. Counsel for the appellant, Shri Vaidya- 


nathan, has discharged  admirably the 
heavy onus which lies upon him to establish 
that the decision come to by three Courts 
in this case is such as cannot possibly 
be accepted. We will proceed to show 
immediately how, by drawing a priori 
conclusions, the Courts, with great respect, 
have denied justice to the appellant. 
The trial Court deluded itself into believing 
as proved, what remained to be proved 
by the production of evidence which 
could have been produced but was not 
produced. The first appellate Court decided 
the question of landlord's bona fide requi- 
rement by the application of a formula 
which confuses "requirement! or ‘need! 
with 'desire'. And, the High Court refused 
to apply its mind to a question which, 
if examined, could have altered the course 
of justice. 

8. The firm called 'Artex company! of 
which ,the respondent is a partner, is 
in occupation of business premises situated 
at 93, Godown Street, Madras. The firm 
took those premises on a lease dated 
Dec.21, 1973 for a period of 21 years 
ending with Dec.21, 1994. Even to-day, 
that ќеаѕе is good for another ten years. 
The reasons given by the respondent 
for seeking the eviction of the appellant 
and the other six tenants are these: 
The main gate of the Godown Street 
premises is opened at 9.00 a.m., and 
is closed at 5.00 p.m., making it impossible 
for him to receive his customers before 
9.00 A.M., or after 5.00 P.M. there 


i$ severe competition amongst the wholesale 


businessmen in the Godown Street; and, 
there is a great deal of traffic congestion 


'on the Godown Street. These circumstances 


have enormously affected the business 


* 


‘showing that the business was 


and since, the firm is incurring losses 
day by day, it wanted to wind up the 
wholesale business and start а retail 
business in the premises which are in 
the occupation of the tenants. 
9. The appellant challenged the contention 
of the respondent that he was incurring 
losses in his wholesale business at Godown 
Street and called upon him to produce 
the balance-sheet, Income-tax returns 
and account-books of the firm. Instead 
of producing these documents which 
would have reflected the financial position 
of the wholesale büsiness, the appellant 
offered the lame excuse that the balance- 
sheet was in the custody of his auditor 
who was out of station. It seems to us 
surprising that, instead of drawing an 
adverse inference against the respondent 
for non-production of documents which 
he was called upon to produce, the trial 
Court accepted the ipse dixit iof. the 
respondent that he was incurring losses 
in his wholesale business, wherefor it 
had become necessary for him to obtain 
possession of the suit premises in order 
to start a retail business. The sole or, 
at least, the main reason why the respond- 
ent requires the suit premises is that 
his present place of business is so located 
as to cause loss to the business. Evidence 
running 
into a loss was not only not produced 
but suppressed. 
10. Having seen that the trial Court 
accepted the case of the respondent 
without an objéctive and careful assessment 
of the evidence bearing upon the so-called 
requirement of the landlord, we will 
turn to the judgment of the Appellate 
Authority. The learned appellate Judge 
says that the single circumstance that 
the respondent was running his business 
іп tenanted premises was sufficient to 
justify the conclusion that his requirement 
of the suit premises was bona fide. After 
recording this conclusion, the learned 
appellate Judge proceeds to say: 

‚ "The hue and cry of the tenants in the ground 
floor portion of the petition-mentioned premises 
that they will be thrown to the street in the 
event of an order of evictlon belng passed need 
not at all be considered. The very fact that 
the respondent had flled this petition immediately 
after his purchase of the property In the year 
1975 goes a long way to prove that hls very 


4 The Madras Law Journal Reports-(Supreme Court) 


purpose of purchasing the premises must have 
been to set up his business whether wholesale 
or retail іп the petition-mentioned premises." 


ll. The appellate Court went one step 
ahead of the respondent by making out 
a case for him which he himself did 
not think it proper to make. It was not 
his case that he wanted possession of 
the suit. premises for the reason “that 
he was carrying on his business in tenanted 
premises. His case was that it had become 
uneconomical to run the wholesale business 
in the Godown Street premises and there- 


fore he wanted to start a retail business 


in his own building which was in possession 
of the appellant and other tenants. 


12. Apart from this, it is quite disparaging ` 
to describe a tenant's attempt to resist. 


eviction by lawful means as a "hue and 
cry". And, it is inequitous in the extreme 
that any Court of law, and least of all 
a Rent Act tribunal which' has to deal 
with a human problem of great magnitude, 
should regard it as a matter of no moment 
that an order of eviction will throw the 
tenant on the street. A judge does not 
have to wear a shoe in order to know 
where it pinches. Therefore, he does 
not have to face the prospect of being 
driven to the street in order to realise 
what it means. His training, legal equip- 
ment and experience of life are his tools 
of education and social awareness. We 
do not.suggest that a decree of eviction 
can never be passed against a tenant 
but, whether the provisions of a law 
specifically require it or not, the Court 
has to have regard for all the aspects 
of the matter before it and the foreseeable 
consequences of the order which it proposes 
to pass. Finally, it is impossible to sub- 
scribe to the view of the appellate Court 
that the .very fact that the respondent 
had filed the eviction petitions immediately 
after he purchased the property, proves 
that the purpose of purchasing the property 
was tooset up a business there, "whether 
wholesale or retail". 

13. The judgment of the High Court 
is in the nature of an order of summary 
dismissal of the revision petition. After 
allotting a page and three quarters to 
the restatement of the arguments made 
before it, the High Court disposed of 
the proceeding in the following few lines: 
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"| am afraid that once the authorities below 
have taken into account all these circumstances 
and have come to the conclusion that the require- 
ment of the respondent Is. bona fide, it is not 
for this Court, as if a Court of appeal, to go 
into these facts again and hold against the respon- 
dent herein. Consequently, the civil 
petition fails and is dismsissed." 


revision 


14. The High Court is right that, sitting 


in revision, it could not have reappreciated 
the evidence in the case as if it were 
a court of appeal. But, in saying so, 
the High Court, with respect, missed 
the real point in the case. | 

15. The-main contention of the appellant 
before the High Court was that so long 
as the eviction petitions were pending 
in the trial Court and the first appellate 
Court, it could ntot be predicated with 
certainty as to in how many cases the 
respondent would succeed finally. That 
position had crystallised after the Appellate 
Authority had rendered its judgment. 
As stated by us at the beginning of this 
judgment, 1 out of the 3 tenants on the 
first floor did not challenge the decree 


for eviction passed by the trial Court. 


The landlord had, therefore, succeeded 
finally against him. Out of the 4 tenants 
of the shop premises on the ground floor, 
the tenant under the stairway did not 
challenge the decree for eviction passed 
against him by the trial Court. We will, 
however, leave that gentleman alone, 
since he was in possession of an area 
measuring 4' x 4' only. The remaining 
3 tenants on the ground floor, including 
the appellant, had filed appeals against 
the decrees of eviction but, all the three 
appeals were dismissed by the Appellate 
Authority. Two out of these 3 tenants 
did not challenge the decrees passed 
by the Appellate Authority, with the 
result that the respondent. succeeded 
finally and conclusively against those 
2 tenants. The position which thus emerged 
for the first time when the civil revision 
petition was being argued before 
High Court was that, the landlord had 
succeeded finally in obtaining orders 
for eviction against 3 out of the 4 tenants 
on the ground floor and 1 out of the 
3 tenants on the first floor. This position 
had undoubtedly brought about a change 
in the state of» affairs which: existed 
at the inception of the ejectment proceed- 


$ 
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ings and which existed partly during 
the pendency of the proceedings before 
the Appellate Authority. Basing himself 
on the change in the factual position 
which had come about after the Appellate 
Authority gave its decision, the appellant 
argued before the High Court that the 
subsequent events ought to Бе taken 
into account for the purpose of finding 
out whether the landlord still required 
the shop premises in possession of the 


appellant, which,- it would appear, ad- 
measure about 308 square feet. That 
contention was brushed aside by the 


High Court with the short order extracted 
above. 


16. No authority is needed for the proposi- ` 


tion that, in appropriate cases, the Court 
must have regard to events as they present 
themselves at the time when it is hedring 
the proceeding before it and mould the 
relief in the light of those events. We 
may, however, draw attention io a decision 
of this Court in Hasmat, Rai v. Raghunath 
Prasad, (1981)3 S.C.C.103 :  A.LR.1981 
S.C.1711 : (1981)3 S.C.R.605, the ratio 
of which may be stated thus: 

When an action is brought by a landlord 
for the eviction of a tenant on the ground 
of personal requirement, the landlord's 


need must not only be shown to exist | 


at the date of the suit, but it must exist 
on the date of the appellate decree, 
or the date when a higher Court deals 
with the matter. During the progress 
and passage of proceeding from Court 
to Court, if subsequent events occur 
which, if noticed would non-suit the 
landlord, the Court has to examine and 
evaluate those events and mould the 
decree accordingly. The tenant is entitled 
to show that the need or requirement 
of the landlord no more exists by pointing 
out Such subsequent events, to the Court, 
including the appellate Court. In such 
a situation, it would be incorrect to 
say that as a decree or order for eviction 
is passed against the tenant, he cannot 
invite the Court to take into consideration 
subsequent events. The tenant can be 
precluded from so contending only when 
а decree or order for eviction has become 
final." (See pages 606-607) 

Justice R.S.Pathak, who concurred with 
Justice D.A.Desai and Justice Venkata- 
ramiah, expressed the same view thus: 


"It is well settled now that in a proceeding 
for the ejectment of a tenant on the ground 
of personal requirement under a statute controlling 
the eviction of tenants, unless the statute pres- 
cribes to the contrary, the requirement must 


continue to exist on the date when the proceeding | 


Is finally disposed of either, in appeal or revision, 

by the relevant authority. That position Is Indisput- 

able." (See page 624). 
17. The High Court having failed to consid- 
er the circumstances which had arisen 
before it for the first. time, it becomes 
our duty to have regard to them. Having 
considered the evidence in the case, 
particularly the fact that the landlord 
has obtained decrees for possession against 
3 out of the 4 tenants on the ground 
floor and 1 out of the 3 tenants on the 
first floor, we do not see any justification 
for evicting the appellant from the premi- 
ses іп his occupation. The landlord's 
requirement, such as it is, is more than 
adequately “met.by the eviction of those 
4 tenants. . 
18. It is doubtful whether the respondent 
would have at all succeeded in any one 
of the 7 cases if, the trial Court had 
correctly appreciated the effect of suppres- 
sion of the material documentary evidence 
by him. But, the eviction decrees passed 


against 6 out of the 7 tenants are now 


an accomplished fact and those matters, 
having been finally determined, cannot 
be reopened. ` 

19. For these reasons, we allow this 
appeal and set aside the judgments of 
the High Court, the Appellate Authority 
and the trial Court. The respondent's 
petition for eviction of the appellant 
will stand dismissed. Respondent shall 
pay to the appellant the costs of all 
the - three Courts, which we quantify 
at rupees five thousand. 


V.K. Appeal allowed. 
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THE SUPREME COURT OF INDIA 
(Original Civil Jurisdiction) 


Present:- V.D.Tulzapurkar, R.S.Pathak 
and Sabyasachi Mukharji, JJ. 

*W.P.Nos.893 and 967 of 1979 and 295 
of 1980 12th December,1984. 


M/s.S.M.Mahendru . апа Company etc. 
ee  Petitioners* 


Ve 

State of Tamil Nadu and another РУР 
Respondents 

Tamil Nadu Buildings (Lease and Rent 


Control) Act (ХУШ of 1960), Section 
29 - Notification М№о.11(2) H.O.85060/76, 
dated 21-11-1976 issued under exempting 
buildings owned by all Co-operative Soci- 
eties from all provisions of the Act - 
Validity - If hit by Art.14 of the Constitu- 
tion. 

The profit element being maintained 
at a reasonable level by provisions of 
law in all types of Co-operative Societies 
there is every jutification for the assumpti- 
on that no Co-operative Society will 
indulge in rack-renting or unreasonable 
eviction. In this view of the matter if 
the State Government came to the conclu- 
sion that 
Societies there being no 
that they would indulge 
these two evils, -exemption from the 
provisions of T.N.Act (XVIII of 1960) 
should be. granted in favour of buildings 
belonging to such Co-operative Societies 
it will have to be regarded as a legitimate 
exercise of the power conferred on it 
under S.29 of the Act, the same being 
in conformity with the 'guidance afforded 
by the Preamble and provisions of the 
Act in that behalf. Hence, the exemption 
granted does пої infringe  Art.l& of 
the Constitution of India. [Para 7] 
From the provisions of Ss.4 and 62 of 
the T.N.Co-operative Societies Act and 
R.46 of the Rules ‘it will be clear that 
in the matter of distribution of profits 
by way of payment of dividend to members 
and payment of bonus to members as 
well as paid employees restrictions have 
been placed by law and the same is maint- 
ained at a reasonable level and considerable 
portion of the net profits is apportioned 
and required to be carried to various 


apprehension 
in either of 


. Tulzapurkar, J.:- By 


in the case of Co-operative 
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kinds of funds, like co-operative develop- 
ment fund, co-operative education fund, 
reserve fund etc. In fact it is such statu- 
tory appropriations and restrictions оп 
payment of dividends and bonus which 
differentiates co-operative societies 
from other bodies undertaking similar 
activities on commercial lines and therefore 
the buildings belonging to such co-operative 
societies are substantially different from 
the buildings owned by private landlords. 


[Para?] 
Case referred to:- 
Baburao Shantaram More v. Bombay 
Housing Board, 1954  S.C.J.210 (1954) 


S.C.R.572 : A.L.R. 1954 S.C.153. 
The Judgment of the Court was delivered by 


these three writ 
petitions filed under Art.32 of the Constitu- 
tion the petitioners, who аге tenants 
in a building belonging to respondent 
No.2 Society, have challenged the. validity 
of the exemption granted to all buildings 
owned by а Co-operative Societies 
in the State of Tamil Nadu from all 
the provisions of the T.N.Act 18 of 1960 
under Sec.29 thereof. 

2. The facts giving rise to the aforesaid 
challenge lie in a narrow compass. The 
petitioners are tenants in different portions 
on the ground floor of the building bearing 
Door No.188, Mount Road, Madras belonging 
to second respondent which is an Apex 


Society registered under the Tamil Nadu 


Co-operative Societies Act, 1961. It 
appears that the property was purchased 
in 1961 by the second respondent from 
its previous owners M/s. Mohammed 
Ibrahim and Company, and soon thereafter 
the second respondent applied to the 
State Government under Sec.29 of the 
Act and sought exemption for it from 
all the provisions of the Act. But on 
hearing the objections raised by the petiti- 
oners and other tenants the application 
was rejected. Respondent No.2 thereupon 
made two attempts to evict the petitioners 
from their respective premises. The first 
was on the ground that the premises 
are required by it for its own occupation 
but at the end of a long drawn out litigati- 
on respondent No.2 failed to obtain posses- 
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sion; the second was on the ground that 
it required the premises for demolition 
and new construction and it was during 
the pendency of «this litigation that the 


State Government issued its Notification: 


Мо.11(2) H.C.6060/76 dated 21-11-1976, 
under Sec.29 of the Act whereby the 


' State Government exempted the buildings 


belonging to all co-operative societies 
in the State of Tamil Nadu from all 
the provisions of the Act. On the issuance 
of this Notification respondent No.2 
withdrew its eviction petitions preferred 
on the ground of demolition and new 


construction and served notices upon 
the petitioners under Ѕес.106 of the 
Transfer of Property Act terminating 


their tenancies and filed civil suits against 
them in the City Civil Court, Madras, 
for recovery of ‘vacant possession of 


the premises in their respective occupation. · 


The petitioners have filed their written 
Statements and suits are awaiting trial. 
But since the protection available to 
them has been withdrawn the petitioners 
are facing the imminent prospect of 
suffering eviction decrees against . them 
and therefore, have approached this 
Court by means of these writ petitions 
challenging the constitutional validity 
of the Notification in question on the 
ground that the same is violative of 
Art.l4 of the Constitution and have obtain- 
ed. stay of further proceedings in the 
suits. 
3. The impugned Notification dated 21st 
November, 1976 runs thus: 
"No.l (2) H.O.6060/76 - 
of the powers conferred by  Sec.29 
of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960 (Tamil 
Nadu Act 18 of 1960), the Government 


In exercise 


o£ Tamil Nadu hereby exempts the 
buildings owned by all Government 
Undertakings including Government 


Companies registered under the Indian 
Companies Act 1956 (Central Act 
I of 1956), and by all the Co-operative 
Societies from all the provisions of 
the said Act." Г 
4. As was done in the earlier case dealing 
with the total exemption granted in favour 
of all buildings belonging to public religious 
trusts and public charities, here also 
Counsel for the petitioners fairly stated 
that treating the buildings owned by 


all the Co-operative Societies in the 
State of Tamil Nadu as falling into one 
group while exercising the power under 
Sec.29 of the Act will have to be regarded 
as a rational classification based on an 
intelligible differentia inasmuch as Co-op- 
erative Societies while carrying on their 
activities in various fields do serve a‘ 
great public purpose of attaining the 
social and economic welfare of a large 
section of the people belonging to the 
middle class and the rural class by encour- 
aging thrift, self-help and mutual aid 
amongst them and by eliminating the 
middle man and as such do form a distinct 
group different from other bodies undertak- 
ing similar activities оп commercial 
lines апа as such buildings belonging 
to Co-operative Societies may need special 
or preferential treatment in some matters 
like registration of documents payment 
of stamp duty, recovery of their dues 
etc., at the hands of the State Government 
but according to Counsel the differentia 
on which this classification is based has 
no nexus with the object with which 


. the power to grant exemption has been 


conferred upon the State Government 
under Sec.29 of the Act and since the 
impugned Notification does not satisfy 
the test of nexus the exemption granted 
to all such buildings cannot be sustained 
and will have to be regarded as discrimi- 
natory and violative of Art.14. 

5. By way of elaborating the aforesaid 
contention Counsel for the petitioners 
urged that the Act was put on the statute 
book for the purpose of curbing the two 


evils of rack-renting and unreasonable 
eviction and that the power to grant 
exemption could as per the guidance 


afforded by the scheme and the provisions 
of -the Act be exercised by the State 
Government in cases where the mischief 
sought to be remedied by the Act is 
neither prevalent пог  apprehended ог 
in cases where an inflexible application 
of the law is likely to result in undue 
hardship or in cases where the beneficial 
provision of the Act is likely to be or 
is being abused by persons for whom 
it is intended and according to Counsel 
the exemption in favour of the buildings 
belonging to all Co-operative Societies 
in the State of Tamil Nadu does not 
conform to such guidance. Counsel pointed 
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out that Rule 11 of the Rules made under 
the  T.N.Co-operative Societies Act, 
1961 specifies as many as 13 different 
: classes of .Co-operative Societies 
as farming society, credit society, housing 
society, marketing society еїс., and the 
impugned Notification  indiscriminately 
and unconditionally exempts all buildings 
belonging to all types of Co-operative 
Societies with .no regard to their nature 
or functions. Further, according to Sec.4 
of the T.N.Co-operative Societies Act 
the very object of every Co-operative 
Society is the promotion of the economic 
interest of its members and Sec.62 of 
that Act provides not only for payment 
of dividends on shares to members, but 
also for payment of bonus to members 
and paid employees of the Society. Hence 
it is. unrealistic to assume that Co-opera- 


tive Societies are not or will not indulge - 


in rack-renting or unreasonable eviction 
or wil be ideal landlords whose tenants 
will not be in need of any statutory protec- 
tion. In other words 'Counsel urged that 
there was and is no warrant of any presum- 
ption that Co-operative Societies qua 
landlords will not indulge in rack-renting 
or will not unreasonably evict tenants; 
in fact they would not be different from 
other private landlords so far as the 
two evils sought to be curbed by the 
Act are concerned and therefore Counsel 
urged that the exemption granted could 
.not be said to be in conformity with 
the guidance afforded by the scheme 
and the provisions of the Act. 

6. In support of the above contention 
Counsel relied upon a decision of this 
Court in Baburao Shantaram Моге у. 
Bombay Housing Board, 1954  $.C.J.210: 
A.LR.1954  S.C.153 : (1954) S.C.R.572, 
where the validity of Sec.3-A of. the 
Bombay Housing Board Act, 1951 was 
challenged as infringing Art.l4. It was 
urged in that case that Sec.3-A exempted 
lands and buildings belonging to the Bombay 
Housing Board from the operation of 
the Bombay Rent Act, 1947 while lands 
and buildings belonging to numerous 
Co-operative Housing Societies, which 
were similarly situated and whose object 
was also to solve housing problems, were 
not given any exemption from the operation 
of the Rent Act and the result was that 
while tenants of the Co-operative Housing 


such. 
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Societies 
unreasonable eviction and enhancement 
of rent, the tenants of the Housing Board 
were denied such protection and therefore, 
Sec.3-A was violative of  Art.là. Тһе 
contention was negatived on the ground 
that the Housing Board and the Co-opera- 
tive Housing Societies incorporated under 
the Co-operative Societies Act меге 
not similarly situated and in that behalf 
this Court observed thus (at P.154 of 
AIR): 
"Further, though these Co-operative Housing 
Socleties are no doubt incorporated bodies, they 
nevertheless may earn profits which may be 
distributed amongst their members. The Board, 
on the other hand,is as incorporated body brought 
into existence for the purpose of framing housing 
schemes to solve the problem of acute shortage 


of housing in Bombay. There are no share-holders 


Interested in the distribution of any profits. 
It is under the contro! of the Government and 
acts under the orders of the Government. In 
effect, it is a Government sponsored body not 
having any profit making motive. No material 
has been placed before us which may remotely 
be regarded as suggesting much less proving 
that Co-operative Housing Societies or their 
members stand similarly situated vis .a vis the 
Board and its tenants." 
Relying upon the above observations, 
Counsel for the petitioners submitted 
that this Court had recognised the position 
that various activities аге. undertaken 
by Co-operative Societies with the motive 
of earning profits and as such there was 
and is no warrant for treating them differ- 
ently. from other private landlords in 
the .context of the two evils sought to 
be remedied by the Act and in this sense 
the exemption granted does not satisfy 
the test of nexus and therefore, the 
same infringes Art.14. . 
7. The above contention so presented, 
though seemingly plausible, will, on deeper 
scrutiny, be found to be without substance 
and: we shall presently indicate our reasons 
for saying so. It is true that under S.4 
of the Tamil Nadu Co-operative Societies 
Act the very object of every co-operative 
society registered thereunder is the promo- 
tion of economic interests of its members 
and S.62 of the Act provides for payment 
of dividends on shares to its members 
as also for payment of bonus to its mem- 
bers and paid employees. But, these aspects 


were fully protected against © 


му 


MJ 
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of a co-operative society do not mean 


that it could be likened to any other 
: body undertaking similar activities on 
commercial lines and to do so would 


on which the 
was launched 


be to miss the very basis 
co-operative movement 
and propagated and has been making 
progress in the country during the last 
several decades. Indisputably, co-operative 
societies which carry on their activities 
in various fields do so for the purpose 
of attaining the social and economic 
welfare of a large section of the people 
belonging to the middle-class and the 
rural class by encouraging thrift, self-help 
and mutual aid amongst them, especially 
by eliminating the middle-man. But the 
object of promoting the economic interests 
of the members has to be achieved by 
following co-operative principles where 
the profit motive will be restricted to 
a reasonable level unlike other commercial 
bodies where sky is the limit so far as 
their desire to earn profits is concerned. 
Sections 4 and 62 of the T.N.Co-operative 
Societies Act and Rule 46 of the Rules 
made under that Act bring out this aspect 
of the matter very eloquently. Section 
4- itself states that a society, which has 
as its object the promotion of economic 
interests of its members in accordance 
with co-operative principles may, subject to 
the provisions of the Act, be registered 
thereunder. In other words, the promotion 
of economic interests of the members 
has to be achieved in accordance with 
co-operative principles and the realisation 
thereof has been made subject to the 
. provisions of the Act. Section 62 which 
deals with disposal of net profits puts 
restrictions on the disbursement of such 
profits and it runs as follows: 

: "62. Disposal of net profits - (1)(a) A registered 

society shall out of its net profits as declared 
by the Registrar for the purposes of this Act 
in respect of any co-operative year contribute 
such amount not exceeding, -- A 
(i) five per cent of the net profits to the co-ope- 
rative development fund; and 
(ii) two per cent of the net profits to the co-op- 
erative education fund, as may be specified 
in the Rules. 
(b) Such contribution shall be made within such 
time and in such manner as may be prescribed. 
(2) The balance of the net profits so deciared 
shall be appropriated-- 


M s c-2 


` from other 


firstly, for being credited to a reserve fund, 
the amount so credited being not less than twenty 
per cent, but not exceeding thirty per cent, 
of the net profits; 

secondly, towards 
funds and at such 
in the Rules; 

thirdly, towards payment of dividends on shares 
to members at such rate as may be specified 
in the Rules ) 

fourthly, ` towards payment of bonus to members 
and paid employees of the registered society 
at such and subject to such conditions 
as may be specified in the Rules; 

fifthly, towards contribution to such other funds 
and such rates as may be specified іп the by-laws; 


contribution to such other 
rates as may be specified 


rate 


sixthly, towards contribution to the common 

good fund at such rate not exceeding ten per 

cent of the net profits as may be specified 

in the Rules; and . 

seventhly, the remainder, If any, of the net 

profits being credited to the reserve: fund." 
Rule 46 prescribes the limits on payment 
of dividends on shares to its members 
as also on payment of bonus to its members 
and paid employees. Sub-Rule (3) of 
Rule 46 says that the payment of dividends 
on shares to members by a Society shall 
not exceed 6 per cent per annum on 
the paid up value of each share; provided 


that the Government may by special 
or general order permit any society or 
class of Societies to pay dividend at 


the rate exceeding 6 per cent. Similarly, 
under Sub-Rule (4) and (5) restrictions 
have been placed on payment of bonus 
to members and to paid employees. In 
view of these provisions it will appear 
clear that in the matter of distribution 
of profits by way of payment of dividend 
to members and payment of bonus to 
members as well as paid employees restric- 
tions have been placed by law and the 
same is maintained at a reasonable level 
and considerable portion of the net profits 
is apportioned and required to be carried 
to varíous kind of funds, like co-operative 
development fund, co-operative education 
fund, reserve fund etc. In fact it is such 
statutory appropriations and restrictions 
on payment of dividends and bonus which 
differentiate co-operative societies 
bodies undertaking similar 
activities on commercial lines and, there- 
fore, the buildings belonging to such 
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co-operative societies are substantially 
different from the buildings owned by 
private landlords. Further, it has to be 
appreciated that these statutory provisions 
are applicable to all types of co-operative 
societies specified in Rule 11 whatever 
be their nature or functions. The profit 
element being maintained at a reasonable 
level by provisions of law in all types 
of co-operative societies there is every 
justification for the assumption that 
no co-operative society will indulge in 
rack-renting or unreasonable  eviction. 
In this view of the matter if the State 
Government came to the conclusion that 
Jin the case of co-operative societies 
there being no apprehension that they 
would indulge in either of these two 
evils exemption from the provisions of 
the T.N.Act No.18 of 1960, should be 
granted in favour of buildings belonging 
to such co-operative societies it will 
have to be regarded as a legitimate exer- 
cise of the power conferred on it under 
5.29 of the Act, the same being in confor- 
mity with the guidance afforded by the 
preamble and provisions of the Act in 
that behalf. 

8. Besides, on the factual side of the 
issue it has been specifically averred 
in the counter affidavit filed on behalf 
of the State Government that it duly 
took note of the fact that all types of 
co-operative societies functioning іп 
Madras City and at several centres throu- 
ghout the State as a class were engaged 
in various kinds of activities promoting 
social welfare, rural-development and 
economic good by providing employment 
to lacs of people and were doing excellent 
work by way of implementing one of 
the Directive Principles of State Policy 
embodied in Art.43 of the Constitution, 
that several complaints were ' received 
from these’ co-operative societies that 
they were facing problems arising out 
of a literal application of the T.N.Act 
18 of 1960, particularly in the, matter 
of securing accommodation in their own 
buildings for carrying on their activities 
and that they got involved in longdrawn- 
out litigations in that behalf and requesting 
for an exemption from {һе provisions 
of'the Act so that they could be relieved 
of the hardships from which they were 
suffering; it has been further averred 


‘the fact that 
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that. the Government also took’ note of 
it was not the business 
activity of any co-operative society includ- 
ing even a co-operative housing society 
to purchase buildings for the purpose 
of letting them out and earning income 
therefrom and as such there was no appre- 
hension of indulging in rack-renting оп 
their behalf and' that on a consideration 


of all the relevant factors the Government . 


was satisfied that the protection given 
to the tenants of such buildings, if with- 
drawn, would not result in rack-renting 
or unreasonable eviction and that the 
granting of exemption to them was neces- 
sary to relieve them of great hardship. 
It may be stated that all these averments 
have gone unchallenged and in our view 
the facts and circumstances put forward 


‘by the State Government clearly show 


that the differentia on the basis of which 
the classification was made had a clear 
nexus with the object with which the 
power to grant exemption has been conferr- 
ed upon the State and therefore the 
impugned Notification will have їо be 
regarded as valid. | 

9. In regard to respondent No.2 being 
the Apex Society herein, the additional 


factors taken into consideration were 
that out of its total share capital of 
13-78 crores the State Government's 


contribution was to the tune of 12-81 
crores, that the Government had guaranteed 
the loans borrowed by it for its working 
capital, that as the apex body it had 
membership of about 1488 primary societies 
(Handloom Weavers Co-operative Societies) 
and that it had 34 branches and two 
godowns in Madras and was required 
to pay for its rented premises rent at 
the rate of Rs.2.50 per square foot while 


the tenants of their own building were. 


paying rent at the rate of 20 paise per 
square foot; respondent  No.2 society 
was also involved in a long drawn-out 
litigation under the provisions of the 
T.N.Act 18 of 1960. In other words, 
respondent No.2 society was а glaring 


instance of undue hardship being suffered · 


by a co-operative society as a result 
of the litera! application of the Act. 
We are sure that a large number of similar 
instances must have prompted the State 
Government to issue the impugned Notifica- 
tion which as we have said above will 


А 


*« 


have to be regarded a legitimate exercise 
of power conferred on the State Govern- 
ment under Sec.29 of the Act. 

10. Counse! has of course placed strong 
reliance upon the observations made 
by this Court in Baburao Shantaram's case 
1954  S.C.J.210 : ALR. 1954 5.С.153, 
(supra) which have been quoted above 
in support of his contention but in our 
view neither the ratio nor the observations 
are of any avail to the petitioners. It 
will be clear at once that the decision 


-in question is no authority for the proposi- 


tion that exemption from ‘the provisions 
of any ` rent-control enactment cannot 
be granted: in favour of the buildings 
owned by co-operative societies. The 


‚ Case was concerned with the constitutional 


validity of sec.3-A of the Bombay Housing 
Board Act, 1951 whereunder exemption 
had been granted to lands and buildings 
belonging to the Bombay Housing Board 
from the operation of the Bombay Rent 
Act, 1947 and its validity was upheld 
by this Court. One of the contentions 
urged before the Court was that buildings 
belonging to Co-operative Housing Societies 
in Bombay were similarly situated as 


the buildings belonging to the Housing 


Board inasmuch as the object served 
by Co-operative Housing Societies and 
the Housing Board was the same namely, 
solving the housing problems of the city 
of Bombay and even so, though the tenants 
of Co-operative Housing Societies were 
fully protected against unreasonable 
eviction and enhancement of rent, the 
tenarfts of Housing Board were denied 
such protection and therefore ѕес.3-А 
was discriminatory and this contention 
was negatived by the Court by observing 
that the Co-operative Housing Societies 
and, their members were not similarly 
situated vis-a-vis the Board and its tenants 
and while pointing out the difference 
-the Court stated that while Co-operative 
Housing Societies may earn profits distri- 
butable among its members there was 
no question of the Housing Board making 
profits. The Court was not concerned 
with the question as to whether a similar 
exemption if granted to buildings belonging 
to co-operative societies would be valid 
or not. The difference pointed by this 
Court was sufficient to refute the charge 
of discrimination levelled against the 
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particutar piece of legislation (sec.3-A 
of the BombayHousing Board Act 1951) 
but it will be fallacious tò rely upon 
this difference for the purpose of striking 
down the exemption granted in favour 
of buildings of co-operative societies 
under another enactment if such exemption 
is otherwise justified on the’ facts and 
circumstances obtaining in regard to 
such buildings. In fact as explained earlier 
the co-operative principles which govern 
the functioning of these co-operative 
societies put a curb on their profit motive 
and as pointed there are statutory provisi- 
ons which maintain their profit element 
at reasonable level which warrant the 
assumption that co-operative societies 
would not indulge іп  rack-renting ог 
unreasonable eviction and it was in the 
light of this position as also after careful 
study of all relevant factors obtaining 
in their case the State Government was 
satisfied that the grant of total exemption 
in favour of the buildings of all co-opera- 
tive societies functioning in the entire 
State was necessary. The observations 
relied upon cannot therefore support 
the petitioners' contention. 

ll. In the result, the writ petitions are 


dismissed. Interim orders, if апу аге 
vacated. There will be no order as to 
costs. 

V.K. — Petitions dismissed. 
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- Validity - Does not suffer from the 


ment under 5.29 of the Act. 
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Vice of excessive delegation - Not hit 
by Art.14 of the Constitution of India. 
(conceded in view of decision of Supreme 
Court in A.I.R.1961 S.C.1731) 

(B) Tamil Nadu Buildings’ (Lease and 
Rent Control) Act (ХУШ of 1960), S.29- 
Notification under exempting all buildings 
owned by Hindu, Christian and Muslim 
religious public trusts and public charitable 
trusts from all provisions of the Act 
- Validity - If hit by Art.14 of the Consti- 
tution of India.. 

G.O.Ms.No.2000, Home, dated 16-8-1976, 
No.11(2)/HO/4520/76 issued under S.29 
of the Tamil Nadu Act XVII of 1960, 
exempting all buildings owned by the 
Hindu, Christian and Muslim religious 
public trusts and public charitable trusts 


from all the provisions of the said Act 


is valid and does not offend Art.14 of 
the Constitution of India. 

It cannot be disputed that public religious 
and charitable endowments or trusts 
constitute a well recognised distinct 
group inasmuch as they do not only serve 
purposes but the disbursement of their 
income is governed by the object with 
which they are created and buildings 
belonging to such public religious and 
charitable endowments or trusts clearly 
fall into a distinct class different from 
buildings owned by private landlords 
and as such their classification into one 
group done by the State Government 
must be regarded as having been based 
on intelligible differentia. The said classifi- 
cation has a clear nexus with the object 
with which the power to grant exemption 
has been conferred upon the State Govern- 
[Paras9,11] 


It is obvious that if the trustees of the 
public religious trusts and public charities 
are to be given freedom to charge the 
normal market rent then to make that 
freedom effective it wifl be necessary 
to arm the trustees with the right to 
evict the tenants for non-payment of 
such market rent. The State Government 
on material before it came to the conclusi- 


:on that the fair rent fixed under the 


Act was unjust in case of such buildings 
and it was necessary to permit the trustees 
of such buildings to recover from their 
tenants réasonable market rent and if 
that be se Ron cviction when reasonable 
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market rent is not paid would be unreason- 
able and if the market rent is paid by 
the tenants no trustee is going to evict 
them. It is therefore, clear that granting 
total exemption cannot be regarded as 
excessive or unwarranted. Рага14] 
Apart from this, it is also conceivable 
that trustees of buildings belonging to 
such public religious institutions or public 
charities may desire eviction of their 


tenants for the purpose of carrying out 


major or substantial repairs or for the 
purpose of demolition and reconstruction 
and the State Government mayhave feltthat 
the trustees of such buildings should be 
able to effect evictions without being 
required to fulfil other onerous conditions 
which must be complied with by private 
landlords when they seek evictions for 
such purposes. Therefore, the total exemp- 
tion granted to such buildings is perfectly 
justified. Грага15] 


: The manner in which exemption from 


rent control provisions should be granted. 
whether it could be partial or total and, 
if so,;'on what terms and conditions would 
be matters for each State Government 
to decide in the light of the scheme 
and provisions of the concerned enactment 
and the facts and circumstances touching 
the classification made. And if the State 
of Tamil Nadu has thought fit to grant 
the exemption , in a particular manner 
it will be difficult to find fault with 
it if the exemption so granted is not 


illegal or unconstitutional. [Para16] 
Cases referred toz- ` ; 
P.J.Irani v. State of Madras, (1962)1 


M.L.J.(S.C.)92 : (1962)1 An W.R.(S.C.)92: 
(1962)1 S.C.J.194 : (1962)2 S.C.R.169 
: A.LR.1961  S.C.1731. State of M.P. 
v. Kanhaiyalal, (1970) M.P.L.J.973. Gorieb 
у. Fox, (1926)71 Law  Ed.1228. State 
of Rajasthan v.  Mukanchand,  (1964)2 
S.C.J.586 : (1964)6 S.C.R.903 : A.I.R.1964 
S.C.1633. 


The Judgment of the Court was delivered by 


Tulzapurkar, J.:- In these writ petitions 
and civil appeals by special leave the 
petitioners and appellants, who are tenants 
of several buildings belonging to the 
Hindu, Christian and Muslim religious 
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public trusts as also to public charitabele 
trusts in the State of Tamil Nadu, have 
challenged the fegality and/or validity 
of the total exemption granted to all 
such buildings from all the provisions 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960 (Tamil Nadu 
Act 18 of 1960) (for short 'the Act!) 
in exercise of the powers conferred upon 
the State Govt. under S.29 of the Act. 


2. Section 29 of the ‘Act runs thus: 


"29. Exemptions - Notwithstanding 
anything contained іт this Act, the 
Government may, subject to such 


condition as they deem fit, by notificati- 
on, exempt any building or class of 
buildings from all or any of the provisi- 
ons of this Act." 
It appears that initially by G.O.Ms.No.1998 
(Home) dated 12th August, 1974, the 
State Government had, in exercise of 
its powers under $.29 exempted all the 
‘buildings owned by the Hindu, Christian 
and Muslim religious trusts and charitable 
institutions from all the provisions of 
the Act; in other words the exemption 
was available to buildings of private 
religious trusts as also private charitable 
trusts. But later on by a fresh G.O.Ms.No. 
2000 (Home) dated 16th August, 1976, 
the State Government, іп  supersession 
of the earlier Notification dated 12th 
August, 1974, confined the exemption 
to all buildings owned by the Hindu, 
Christian and Muslim religious public 
trusts and public charitable trusts. The 
relevant Notification which is being impug- 
ned herein runs thus: 
"G.O.Ms,No.2000, Home, 16th August, 1976 No.11 
(2)/HO/4520/76. - In exercise of the powers 
conferred by Section 29 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960 
(Tamil Nadu Act 18 of 1960), and in supersession 
of the Home Department Notification No.11(2)/HO/ 
3811/74, dated the 12th August, 1974, published 
at page 444 of Part Il section 2 of the Tamil 
Nadu Government Gazette, dated the 12th August, 
1974, the Governor of Tamil Nadu hereby exempts 
ай the bulldings owned by the Hindu, Christlen 
and Muslim religious public trusts and publi charit- 
able trusts from all the provisions of the sald 
Act.” 
3. The tenants have challenged the afore- 
said Notification granting total exemption 
to all buildings belonging to the Hindu, 


Christian and Muslim religious public 


‘trusts and public charitable trusts from 


all the provisions of the Act on three 
grounds (a) that S.29 of the Act suffers 
from the vice of excessive delegation 
of legislative powers inasmuch as it 
vests in the State Government unguided 
and uncontrolled discretion in the matter 


of granting exemptions and is, therefore, 


violative of Art.l4 of the Constitution, 
(b) that the Notification dated 16th August, 
1976 deprives the tenants of all such 
buildings (buildings belonging to Hindu, 
Christian and Muslim religious public 
trusts and public charitable trusts) of 
the equal protection of the beneficial 
provisions of the Act which is available 
to the tenants of other buildings and 
as such the same is discriminatory offend- 
ing against the equal protection clause 
of Агі.14 and (c) that in any event the 
total exemption from all the provisions 
of the Act granted to such buildings, 


where partial exemption would have 
sufficed, is excessive, unwarranted and 
unsupportable. 


4. On the other hand; the State Govt., 
and the respondent landlords have refuted 
all the grounds on which the exemption 
has been challenged. It is. denied that 
unguided and uncontrolled discretion 
has been conferred upon the State Govt., 
by S.29 of the Act and it is contended 
that enough guidance is afforded by the 
Preamble and the operative provisions 
of the Act for the exercise of the discreti- 
onary power vested in the State Govt. 
It is pointed out that in P.J.Jrani v. State 
of Madras, (1962)1 M.L.J.(S.C.)92 : (1962)1 
An  W.R.(S.C.)92 (1962)) S.C.J.194 

AIR. 1961 S.C.1731 : (1962)2 S.C.R.169, 
an identical provision contained in the 
earlier enactments, namely, the Madras 
Buildings (Lease and Rent Control) Act, 
1949 was upheld in the context of Art.14 
of the Constitution by this Court on 
the basis that the Preamble and the 
operative provisions of that Act gave 
sufficient guidance for the exercise of 
the discretionary power vested іп the 
State Govt., namely, that the said power 
was to be exercised in cases where the 
protection given by the Act caused great 
hardship to the landlord or was the subject 
of abuse by the tenant; and it is urged 
that similar guidance is afforded hy the 
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Preamble and the operative provisions 


of the instant Act and S.29 cannot be 


said to be violative of Art.14. The respond- 
ents have further contended that even 
the point regarding the constitutional 
validity of granting exemption to buildings 
belonging to charities, religious or secular 
in the context ‘of the‘ equal protection 
clause of Art.l4 could be said to have 
been concluded against the tenants of 
such buildings by | the observations of 
this Court in P.J.Irabni's case (supra), 
(1962)1 M.L.J.(S.C.) 92 : (1962)1 An W.R. 
(S.C.)92 : (1962)1 S.C.J.194 : A.LR.1961 
S.C.1731 : (1962)2 S.C.R.169; it is pointed 
out that though in that case this Court 
was dealing with a Notification granting 
exemption in favour of a particular indivi- 
dual. building, the Court has made observa- 
tions which clearly indicate that where 
it is a case of granting exemption in 
favour of a class of buildings all that 
is required is that the classification must 
be based on rational grounds, i.e., grounds 
germane to carry out the policy or the 
purpose of the Act and by way of illustrati- 
on the Court has in terms stated that 
if such exemption were to be granted 
in favour of all buildings belonging to 
charities, religious or secular, such classifi- 


cation would be reasonable and propery. 


eing based оп  intelligible differentia 
having nexus to the object sought to 
be achieved by the exercise of power 
of exemption. Even otherwise, the State 
Govt. in their counter-affidavit dated 
10th February, 1981 and supplementary 
counter-affidavit dated 24th September, 
1983 have furnished material on the 
basis of which it has sought to justify 
the said exemption and it has been urged 
that the same conforms to апа falls 
within the guidelines indicated in that 
decision governing the exercise of the 
power. The respondents have further 
sought to justify the grant of total exemp- 
tion mainly on the basis that the freedom 
(right) to recover the reasonable market 
rent would be ineffective without the 
freedom to evict the tenant. 

5. As regards the attack directed against 
5.29 of the Act itself we would like 
to observe at the outset that though 
the challenge to the section under Art.14 
has been made in the petitions and the 
appeals Counsel appearing for the petition- 
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ers and the appellants fairly stated before 
us, and in our view rightly, that in view 
of the decision of the Constitution Bench 
of this Court in P.J.Irani's case,  (1962)1 
S.C.J.194 (supra), dealing with an identical 
provision contained in the earlier Madras 
enactment (Madras Act XXV of 1949), 
the challenge cannot be sustained. Section 
13 of the Madras Act XXV of 1949 with 
which this Court was concerned in that 
case ran thus: 
"Notwithstanding anything contained In this Act 
the State Government may by а notification 
in the Fort St. George Gazette exempt any 
bullding or class of bulldings from all or any 
of the provisions of this Act." 
This Court upheld the constitutional 
validity of that provision in the context 
of the challenge thereto under Art.14 
on the basis that sufficient guidance 
was afforded by the Preamble and the 
operative provisions of the Act for the 
exercise of the discretionary power vested 
in the Government in the matter of 
granting exemptions to а building or 
class of buildings from all or any of 
the provisions of the Act. It may be 
stated that following the said decision 
this Court in the case of State of Madhya 
Pradesh у. Kanhaiyalal, (1970) M.P.L.J.973, 
did not find any infirmity in 5.3(2) of 
the Madhya Pradesh Accommodation 
Control Act 1961 (Act 41 of 1961) which 
ran thus: 
"The Government may, by notification exempt 
from all or any of the provisions of, this Act 
any accommodation which is owned by any 
educational, religious or charitable institution 
or by any nursing or maternity home, the whole 
of. the income derived from which із utilised 
for that institution or nursing home or maternity 
home." * 
The challenge to S.29 of the instant 
Act, which was not pressed, has therefore 
to be rejected. 
6. Even so, since the Notification dated 
16th August, 1976 issued. under S.29 has 
been challenged the guidance afforded 
by the Preamble and the operative provisi- 
ons of the Act will have a bearing on 
the question whether this, particular 
exercise of the power conforms to such 
guidance or not and, therefore, it will 
be useful to advert briefly to the guidance 
so afforded. At the outset we would 


like to point out that the rationale behind . 


A 


à 


X 


I]. .Kandaswamy Chettiar v. State of Tamil Nadu (Tulzapurkar,J.) 


the conferral of such power to grant 
exemptions or to make exceptions has 
been very succinctly elucidated by' the 
American Supreme Court in the leading 
of Gorieb v. Fox (1926) 71 Law Ed. 1228 
P.1230. In that case the Court was con- 
cerned with an Ordinance which related 
to the establishment of a building line 
on public streets but it contained a reserva- 
tion of power in the City Council to 
make exceptions and permit the erection 
of buildings closer to the street. It was 
contended that this reservation rendered 
the Ordinance invalid as denying the 
equal protection of the laws. Negativing 
the contention Sutherland, J., speaking 
for the Court, observed thus: 
"The proviso under which, the Council 
also is attacked as violating the equal 
protection clause on the ground that such proviso 
enables the Council unfairly to discriminate bet- 
ween lot owners by fixing unequal distances 
from the street for the erection of buildings 
of the same character under like circumstances... 
The proviso evidently proceeds upon the considera- 
tion that an inflexible application of the Ordinance 
may under some circumstances result In unneces- 
sary hardship. Їп laying down a general rule, 
such as the one with which we are here concern- 
ed, the practical impossibility of 
in advance and providing [п specific terms for 
every exceptional case which may arise, is appar- 
ent. And yet the inclusion of- such cases may 
well result in great and needless hardship, entirely 
disproportionate to the good which will result 
from a literal enforcement of the general rule. 
Hence the wisdom and necessity here of reserving 
the authority to determine whether, In specific 
cases of need exceptions may be made without 
subverting the general purposes of the ordinance. 
. We think It entirely plain that the reservation 
of authority in the present Ordinance to deal 
in * special manner with such exceptional cases 
is unassailable on constitutional grounds." 
In our view the same rationale must 
apply to the conferral of such power 
on the State.Government to grant exempti- 
ons or to. make exceptions even in cases 


acted 


of beneficial! legislations like the present’ 


enactment. In the matter of beneficial 
legislations also there are bound to be 
cases in which an inflexible application 
of the provisions of the enactment may 
result in unnecessary and undue hardship 
not contemplated by the legislature. 
Obviously, the power to grant exemptions 


anticipating ' 
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under 5.29 of the Act has been conferred 
not for making any discrimination between 
tenants and tenants but to avoid undue 
hardship or abuse of the beneficial provisi- 
ons that may result from uniform applicati- 
on of such provisions to cases which 
deserve different treatment. Of course, 
as observed by this Court in P.J.Irani's case 
(1962)1 S.C.J.194 (supra), the power 
has to be exercised in accordance with 
the policy and object of the enactment. 
gatherable from the Preamble as well 
as its operative provisions or as said 
in the American decision without subverting 
the general purposes of the enactment. 


7. As the Preamble of the instant 

Act shows the three purposes to achieve 
which it has been enacted are the same 
as those under the earlier enactment 
the Madras Act XXV of 1949, namely; 
(1) the regulation of letting of residentia! 
and non-residential buildings, (2) the 
control of rents of such buildings, and 
(3) the prevention of unreasonable eviction 
of tenants from such buildings, except 
that the enactment is of a comprehensive 
nature by way of amending and consolidat- 
ing the rent control law obtaining in 
the State till then. Unquestionably ії 
is a piece of beneficial legislation intended 
to remedy the two evils of rack-renting 
(exaction of exorbitant rents) and unreason- 
able eviction generated by a large scale 
of influx of population to big cities and 
urban areas in the post Second World 
War period creating acute shortage of 
accommodation in such areas and the 
enactment avowedly protects the rights 
of tenants in occupation of buildings 
in such areas from being charged unreason- 
able rents and from being unreasonably 
evicted therefrom; it further protects 
their possession even after the determinati- 
on of their contractual tenancies by 
enlarging the definition of а  'tenant' 
so as to include persons who have held 
over after such determination. Sections 
3 and 3-A deal with the regulation of 
letting while Ss.4 to 8 effectuate the 
objective of controlling the rents and 
55.10 and 14 to 16 confine eviction of 
a tenant to stated grounds subject to 
certain terms, qualifications and/or reserva- 
tions thereby preventing unreasonable 
eviction. In other words а landlord's 
freedom of contract to charge even the 
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freedom of contract to charge even’ the 
market rent (if it is in excess of ‘fair 
rent! as defined) and his freedom to 
evict a tenant on several grounds available 
to him ‘either under his lease-deed or 
the Transfer of Property Act have been 
curtailed to a large and substantial extent. 
At the same time the enactment contains 
other significant provisions which indicate 
that the legislature itself felt that there 
might be areas and cases where the two 
evils were neither prevalent nor apprehend- 
ed and as such the landlord's freedom 
need not be curtailed at all, as also cases 
where attenuated freedom could be allowed 
to the landlord and limited protection 
be extended to the tenant. For instance, 
under S.1(2)(a)(i) the Act itself does 
not apply to the entire State, but only 
to the city of Madras, the city of Madurai 
and to all Municipalities, (i.e.Municipal 
areas) which shows that non-urban areas 
or rural areas are excluded from the 
operation of the Act, presumably because 
in such areas the evils of rack-renting 
and unreasonable eviction do not obtain; 
and under the proviso thereto power 
-has been reserved to the Government 
to withdraw the application of the Act 
to any municipal areas or to the city 
.of Madras or to the city of Madurai 
from such date as may be mentioned 
in the notification as also ‘to reintroduce 
the Act in such areas where it has ceased 
to apply by, reason of the notification 
issued under the proviso; similarly, 5.1(2)(с) 
confers powers on the Government їо 
apply all or any of the provisions of 
the Act by notification to any other 
area in the State to which it has not 
already been made applicable by the 
Act itself and to cancel or modify any 
such notification. Again by the proviso 
to S.10(1) the restrictions imposed by 
Ss.10 and 14 to 16 (which enumerate 
the grounds and the circumstances under 
the Act) have been made inapplicable 
to tenants in buildings of which the landlord 
is the Government. Similarly, under 
S.10(3(b) a much wider latitude to evict 
a tenant is afforded to landlords of reli- 
gious, charitable, educational or other 
public institutions if possession is required 
for the purposes of such institutions, 
inasmuch as unlike in the cases falling 
under 5.10(3)(а)(3), (ii) and (iii), there 
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is no insistance that such landlords should 
not be occupying any other .building of 
his own in the city, town or village con- 
cerned. In other words, the legislature 
itself has made a rational classification 
of buildings belonging to Government 
and buildings belonging to religious, chari- 
table, educational and other public institu- 
tions and the different treatment accorded 
to such buildings . obviously proceeds 
on the well-founded assumption that 
the Government as well as the landlords 
of such buildings are not expected to 
and would not ‘indulge in rack-renting 
on unreasonable eviction. These and similar 
other provisions crystallize the policy 
and purposes of the Act and furnish the 
requisite guidance which can legitimately 
govern the exercise of power conferred 
on the State Government under 5.29 
of the Act. The guidance thus afforded 
may illustratively be indicated by stating 
that the power to grant exemptions or 
make exceptions could be legitimately 
exercised by the State Government in 
areas or cases where the mischief sought 
to be remedied by the -Act is neither 
prevalent , nor apprehended as also in 
cases (individual or class of cases) where 
a uniform or 
the law is likely to result in unnecessary 
or undue hardship (here to landlords) 
or in cases where the beneficial provision 
is likely to be or is being abused by persons 
for whom it is intended (here the tenants). 
The question is whether in issuing the 
Notification dated 16th August, 1976 
the State Government has exercised 
the power in conformity with such guidance 
and the same is valid as not offending 
Art. 14 of the Constitution. 

8. We have already stated that the respond- 
ents have contended that the question 
of constitutional validity of granting 
exemption to buildings belonging to chari- 
ties, religious or secular from rent control 
legilsation as offending the equal protection 
clause of Art.l4 has been concluded 
by the observations made by this Court 
in P.J.Irani's case, (1962)1 M.L.J.(S.C.)92: 
(1962)1 An W.R.(S.C.)92 : (1962)1 5.С.Ј.194: 
(1962)2 S.C.R.169 : А.1.В.1961 S.C.1731 
(supra) while Counsel for the petitioners 
and the appellants on the other hand 
have urged that it is not; according to 
Counsel for the petitioners and the appel- 


inflexible application оѓ’ 
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lants all that the observations made 
by this Court in that case decide is that 
the classification of buildings belonging 
to Hindu, Christian and Muslim religious 
public trusts as also to public charitable 


trusts could be regarded as a reasonable ` 


classification based on intelligible differen- 
tia but that test of nexus which is also 
required to Бе satisfied for purposes 
of Агї.14 has not been pronounced upon 
by this Court and this aspect is still 
open to argument. We shall proceed on 
the basis that the question is res integra 
and consider whether the respondents 
particularly the State Government have 
furnished proper material on the basis 
of which the exemption granted can be 
justified. 

9. It cannot be disputed that public reli- 
gious and charitable endowments or trusts 
constitute a well. recognised distinct 
group inasmuch as they not only serve 
-{public purposes but the disbursement 
of their income is governed by the objects 
with which they are created and buildings 
belonging to such public religious and 
charitable endowments or trusts clearly 
fall into a distinct class different from 
buildings owned by private landlords 
and as such their classification into one 
group done by the State Government 
while issuing the impugned notification 
must be regarded as having been based 
on an intelligible differentia. Counsel 
for the petitioners and ‘the appellants 
also fairly conceded that such classification 
would be’ rational опе, more so in view 
of the observations made by this Court 
in that behalf in P.J.Irani's case, (1962)1 
S.c.J.194 (supra)..The question is whether 
the said classification has any nexus 
with the object with which the power 
to’ grant exemptions has been conferred 
upon the State Government under 5.29 
of the Act. On this aspect of the matter 
before we go to the material furnished 
-by the State Government оп the basis 
of which, such nexus is sought to be establi- 
shed it will be useful to refer to certain 
observations made by. this Court in the 
case of State of Madhya Pradesh v., 
Kanhaiya Lal, (1970) M.P.L.J.973 (supra), 
which afford a clear indication as to 
what kind of material would go to establish 
such nexus. The facts of that case were 
those. Respondent No.4 in that case 
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was a public trust registered under the 
Madhya Pradesh Public Trusts Act and 
it owned a house property, one portion 
whereof was occupied by girls school, 


"the rest being let out to tenants. Since 


the rents issuing from the property were 
wholly utilised for the purposes of the, 
school respondent No.4 became entitled 
to get exemption from the provisions 
of the M.P.Accommodation Control Act 
under'S.3(2) thereof for that house proper- 
ty. On an application made in that behalf 
by respondent No.4 the State Government 
granted the exemption by issuing a notifica- 
tion under that provision. The notification 
was challenged on two grounds (i) that 
S.3(2) was void on the ground of the 
excessive delegation of Legislative powers 
to the State Government; (ii) that the 
notification itself was discriminatory 
as the grant of exemption was not germane 
to the policy of the Act. The High Court 
upheld the validity of 5.3(2) but struck 
down the notification as being discriminat- 
ory. This Court confirmed the High Court's 
view on both the points. While holding 
the notification bad on the ground that 
the exemption granted was not germane 
to the policy of the Act this Court obser- 
ved thus: 
"In this case there is no affidavit by any officer 
who had anything to do with the order granting 
exemption. The returns filed on behalf of the 
State Government do not throw any light on 
this question. lt would appear that in granting 
the exemption the State applied merely a rule 
of thumb and issued the notification on the 
basis of the assertion by the trust that the 
entire rental income from the property was 
being applied to meet the expenses of the trust. 
Such a statement only allows an institution to 
apply for exemption: It was not the case 
of the trust that they wanted to 
evict the tenants because they wanted 
the whole of the accommodation itself 
nor was it their plea that the income 
according to them was very low compar- 
ed to prevailing rates of rent and 
that it was wholly inadequate for 
meeting the expenses of the trust. 
If grounds like these or other relevant 
grounds had been alleged it would 
have been open to the State Government 
to consider the same and pass an order 
thereon. In our view the- State Government 
did not apply its mind which it was required 
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to do under the Act before Issuing a notification 
and the return does not disclose any ground 
which was germane to the purposes of the Act 
to support the clalm for exemption." (Emphasis 
supplied) : 
The above observations clearly indicate 
what kind of material the State Govern- 
ement is required ‘to take into consideration 


which would justify the grant of an exemp-, 


tion in favour of a particular building 
or class of buildings. 
10. Coming to the material furnished 
by the State Government on the basis 
of which the impugned exemption is 
sought to be justified it may be stated 
that in paragraph 4 of its counter affidavit 
dated 10-2-1981 Shri H.J.Ramachandran, 
Joint Secretary, Home Department, has 
stated: 
"The prime object behind the grant of exemption 
to the buildings belonging to religious institutions 
is to enable the institutions to get enhanced 
Income by Increasing their rents, The bulldings 
were endowed to the BHE relighous and charit- 
able trusts for carrying out certain religious 
or charitable purposes. With the escalation of 
prices, the religious and charitable trusts- are 
not In a position to carry out the endowment, 
if the Income of the property Is not Increased 
sultably and this nullifles the specific purpose 
of the endowment." 
In para 13 the deponent has further stated: 


"As stated already, numerous representations 
were made to the Government about the plight 
of the temples and the public charities like 
poor feeding, etc, and the ridiculous position 
which із prevailing, and the Government оп 
a consideration of all the aspects of the matter 
was fully satisfied that the tenants are fully 
exploiting the ‘situation and the fixation of a 
fair rent under the Rent Control Act is no criteri- 
on at all and that it would cause immense injustice 
and would be highly oppressive so far as temples 
and religious endowments and public charities 
are concerned. lt is only In the context of such 
a serious predicament and critical situation that 
the Government. Intervened and Issued the notifica- 
tlon under 5.29 of the Act to relieve the hardship 
and Injustice." 
It has also been pointed out that the 
procedure and machinery indicated in 
S.& of the Act and the concerned Rules 
for fixing fair rent only yields, on the 
total cost of the building together’ with 
the market value of the site, a gross 
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ings and 12 per cent for non-residential 
buildings -which is very low as compared 
to the bank rate: of interest and grossly 
inadequate when compared to the reason- 
able rents at the market rate obtaining 
in the locality or the neighbourhood (i.e. 
rent which willing landlord will charge 
to a willing tenant) and it was a case 
of the tenants of all such buildings exploit- 
ing the situation arising from the beneficial 
provisions of the Act. In the supplementary 
counter affidavit dated the 24th September, 
1983, Shri N.Srinivasan, Deputy Secretary, 
Home Department, has categorically 
asserted that "in all these cases the: 
Government was satisfied that' the rent 
paid by the tenants was very low, meagre 
and that the provisions of fixation of 
fair rent under the Act would not meet 
the ‘ends of justice and the situation 
wil stil continue in which the tenant 
will be exploiting the situation and the 


. helplessness of the public religious trusts ' 


and  charitabele institutions" апа that, 
therefore, the Government felt that 
it was necessary to withdraw the protection 
given under the Act to the tenants of 
such buildings. 

11. It may be stated that no rejoinder 
affidavit has been filed on behalf of 
the writ petitioners or the appellants 
and as such the aforesaid material furnished 
by the two counter affidavits and the 
averments made therein have gone unchal- 
lenged. In our view, the aforesaid material 
clearly shows that buildings belonging 
to such public religious and charitable 
endowments or trusts clearly fell into 
a class where undue hardship and injustice 
resulting to them from the uniform applica- 
tion of the beneficial provisions of the 
Act needed to be relieved and the exempti- 


.on granted will .have to be regarded as 


being germane to the policy and purposes: 
of the Act. In other words the classification 
made has a clear nexus with the object 
with which the power to grant exemption 
has been conferred upon the State Govern- 
ment under 5.29 of the Act. 

12. It may be stated that counsel for 
the petitioners and the appellants during 
the course of the hearing placed reliance 
upon a decision of this Court in State of 
Rajasthan v. Mukanchand, (1964)2$,C.J.586: 
(1964)6 S.C.R.903 : A.LR.1964 S.C.1633, 
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where the impugned part of 5.2(е) of 
the Jagirdar's Debt Reduction Act (Raja- 
sthan Act 9 of 1937) was held to Бе 
violative of Article 14 on the ground 
that the test of nexus between the 
classification made and the object sought 
to .be achieved by the statute in question 
had not been satisfied. The ratio of the 
decision was that Jagirdars having been 
deprived of their lands were entitled 
to the benefits of the Act providing 
for reduction of debts and it made no 
difference whether the debts were owed 
to the Government or local authority 
or other bodies mentioned in the impugned 
part of S.2(e) of the Act and such debts 
due to the Government, local authority 
and other bodies could not be excluded 
while granting the benefit of reduction 
of debts. The ratio, in our view, is clearly 
inapplicable to the facts of the instant 
case inasmuch as we have come to the 
conclusion that the classification 
of buildings made in the impugned notifica- 
tion has a clear nexus with the object, 
with which the power’ to grant exemption 
has been conferred upon the State Govern- 
ment. 

13. It was next contended that if the 
main object of granting exemption to 
buildings belonging to public religious 
institutions or public charities was to 
enable these institutions to augment 
their income by increasing rentals of 
their buildings such object could have 
been achieved by granting exemption 
from, those provisions of the Act which 
deal "with the controlling of rents (55.5 
to 8 and the Rules made in that behalf) 
but a total exemption granted to them 
from all the provisions of the Act particu- 
larly those which prevent unreasonable 
eviction of tenants must be regarded 
as excessive and unwarranted. Апа in 
this behalf counsel for the petitioners 
and the appellants referred to a Saurashtra 
Notification No.AB/15(17)/54-55 dated 
the 27th December, 1954 issued by the 
State Government under 5.03) of the 
Saurashtra Rent Control Act, 1954 where- 
under partial exemption from charging 
only the standard rent subject to certain 
conditions was granted to buildings belong- 
ing to public trusts for religious and 
charitable purposes. It was pointed out 
that the Notification provided that the 


provisions of the Act except provisions 
in 55.23, 24 and 25 shall not, subject 
to conditions and terms specified in the 
schedule thereto apply to such buildings 
and term No.l in schedule A stated that 
"ho tenant of such premises to whom 
the same has been, leased on or before, 
30th December, 1948 shall be evicted 
«provided! such tenant agrees to increase 
the morithly rent paid by him immediately 
before the said date by 5096 and does 
not allow, except for valid reasons the 
rent amount due at any time to run in 
arrears for more than two consecutive 
months." In other words the Saurashtra 
Notification was relied upon as an illustra- 
tion where partial exemption from the 
provisions of the Rent Control enactment, 
subject to terms and conditions could 
be granted. Thus counsel urged that 
similarly in the instant case the State 
Government of Tamil: Nadu could have 
given partial exemption to buildings 
belonging to public religious institutions 
and public charities only in the matter 
of ‘fair rent! and need not have taken 
away the protection available to the 
tenants under the provisions which prevent- 
ed unreasonable eviction. 

14. In our view there is no substance 
in the contention. It cannot be disputed 
that the two objectives of the enactment, 
namely, to control rents and to prevent 
unreasonable eviction аге interrelated 
and the provisions which subserve these 
objectives supplement each other. in 
P.J.l]rani's case (1962)1 S.C.J.194 (supra), 
Sarkar, J., has observed at page 193 
of the Report that "the purpose of the 
Act, quite clearly, is to prevent unreason- 
able eviction and afso to control rent. 
These two purposes аге intertwined". 
It is obvious that if the trustees of the 
public religious trusts and public charities 
are to be given freedom to charge the 
normal market rent then to make that 
freedom effective it will be necessary 
to arm the -trustees with the right to 
evict the tenants for non-payment of 
such market rent. The State Government 
on material before it came to the conclusi- 
on that the ‘fair rent! fixed under the 
Act was unjust in case of such buildings 
and it was necessary to permit the trustees 
of such buildings to recover from their 
tenants reasonable market rent and if 
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that be so non-eviction when reasonable 
market rent is not paid would be unreason- 
able and if the market rent is paid by 
the tenants no trustee is going to evict 
them. It is, therefore, clear that granting 
total exemption cannot be regarded as 
excessive or unwarranted. 

15. Apart from this aspect of the matter 
it is conceivable that trustees of buildings 
belonging to such public religious instituti-* 
ons or public charities may desire eviction 
of their tenants for the purpose of carrying 
out major or substantial repairs or for 
the purpose of demolition and reconstructi- 
on and the State Government may have 
felt that the trustees of such buildings 
should be able to effect evictions without 
being required to .fulfil other onerous 
conditions which must be complied with 
Њу private landlords when they seek evicti- 
ons for such purposes. In our view, there- 
fore, the total exemption granted to 
such buildings under the impugned notifica- 
tion is perfectly justified. 

16. The reliance on Saurashtra Notification 
in our view, would be of no avail to 
the petitioners or the appellants. The 
manner in which exemption from rent 
contro! provisions should Бе granted. 
whether it could be partial or total and 
if so on what terms and conditions would 
be matters for each State Government 
to decide in the light of the scheme 
and provisions of the concerned enactment 
and the facts and circumstances touching 
the classification made. And if the State 
of Madras has thought fit to grant the 
exemption in а particular manner by 
the impugned notification it will be diffi- 
cult to find fault with it if the exemption 
so granted is not illegal or unconstitutional. 
It will be interesting to note that even 
under the Saurashtra Notification the 
term or condition contained in schedule 
'A! thereto aiso makes the position clear 
that eviction may follow if the permitted 
enhanced rent is not paid or allowed 
to fall.in arrears for two consecutive 
months by the tenant of such buildings 
belonging to public religious or charitable 
trusts. 

17. In the result the challenge to impugned 
notification fails and the writ petitions 
and the civil appeals are dismissed. All 
. interim orders if any, are vacated. There 
will be no order as to costs. 

V.K. Petitions and Appeals 

dismissed. 
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(Civil Appellate Jurisdiction) 


Present:- Y.V.Chandrachud,C.J., R.S.Pathak 
and Sabyasachi Mukharji, JJ. 


*C.A.No.1601 of 1971 7th October,1983. 
New Theatres (Carnatic Talkies) Ltd., 
Coimbatore Appellant* 
У. 

N.Vajrapani Naidu 


eee Respondent 
Madras City Tenants’ Protection Act 
(Ш ` of 1922), Section 9 (as amended in 
1960) - Effect of amendment - If has 
retrospective effect. 

When the Madras City Tenants' Protection 
Act was extended to the town of Coimbat- 
ore in 1958, the respondent's (landlord's) 
suit for ejectment had already been filed 
and in fact was pending in appeal. It 
was never disputed that S.9 would operate 
retrospectively and would affect the 
rights of parties in the pending appeal. 
‘It was on that basis the appellant (tenant) 
applied to the Court for the benefit 
of 5.9. When the Madras Act ХШ of 
1960 amended the principal Act it amended 
not only 5.9, but 5.10 also. 5.10 was 
amended in order that the amended provisi- 
on should apply to pending ejectment 
suits and proceedings. Hence, it follows 
that if the suit was pending on the date 
when the amendments in the principal 
Act were brought into force the amended 


provisions of the Act will govern *the 
disposal of the suit. [Paras 7 & 8] 
T.S.Krishnamurthy Iyer, Senior Advocate 


{Gopal Subramanium, Mrs.Saroja Gopaiakri-. 
shnan, Advocates. with him) for Appellapt. 
P.Govindan Nair, Senior Advocate (Miss.Sei- 
tha  Vaidyalingam, Mrs.Baby Krishnan, 
Advocates with him) for Respondent. 
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The Judgment of the Court was deliveredby 


R.S.Pathak, J.:- This appeal by special 
leave is directed against an order dated 
March 30, 1971, of the Madras High 
Court dismissing a revision petition arising 
out of proceedings under the Madras 
City Tenants' -Protection Act, 1921. 


2. Almost fifty years ago, on September 
19, 1934, the respondent and his mother 
granted a lease in favour of one Abhirama 
Chettiar in respect of 50 cents of open 
land in Coimbatore for a period of twenty 
ears on an annual rent of Rs.1,080/- 
or the construction of a building suitable 
for use as a theatre. Abhirama Chettiar 
constructed a theatre on the site. Subse- 
quently, on July. 14, 1937, Abhirama 
Chettiar assigned his. rights. to the appel- 
lant. The appellant attorned to the respond- 
ent and was accepted as a tenant. In 
March, 196%, the respondent served notice 
upon the appellant calling upon it to 
vacate the property and surrender vacant 
possession of the site. The appellant 
refused to do so, and set up an oral 
' agreement entitling it to an extension 
of the lease for a further period of twenty 
years. The respondent filed a suit against 
the appellant. Shortly .thereafter, the 
appellant filed a suit against the respondent 
for specific performance of an agreement 
to extend the lease. On January 16, 
1957 the learned Subordinate Judge, 
Coimbatore, decreed the respondent's 
suit for possession with mesne profits 
and dismissed the appellant's suit. The 
appellant appealed to the High Court 
against the two decrees. During the pend- 
ency of the appeals the Madras City 
Tenants' Protection Act, 1921 was extended 
to the town of Coimbatore with effect 
from February 19, 1958. The appellant 
filed Civil Miscellaneous Petition No.1835 
of 1958 in the appeal arising out of the 
suit for ejectment and prayed for directions 
under S.9 of the Act for the sale of 
the site to it. The application was resisted 
by the respondent on the ground that 
Section 9 was void. On July 28, 1958 
Panchapakesa Іуег, J., passed the following 
order: А 

"| declare that the petitioner is entitled to pur- 

chase the site concerned in the petition under 

Section 9 of the Act, but on paying the full 


‘for appointing a Commissioner 


‘No.7241 of 


market value current today as freely undertaken 
by himself. “Тһе lower Court will appoint a suitable 
“experlenced Commissioner to fix the value of 
the site based on the market value prevalent 
this day (28th July, 1958). The Commissioner's 
fees will be paid by the petitloner who will 
bear it himself. In this petition all the parties 
will beer their own costs. As soon as this order 
becomes final the petitioner will withdraw 
'AS.Nos.100 of 1957 and 255 of 1957 on the 
Ше of this Court,' as !Infructuous as undertaken 
by him, and they will then be dismissed without 
costs," А 
The petition was remitted by the learned 
Judge to the Subordinate Court, Coimbatore 
to fix 
the market value of the site. Against 
that order the respondent preferred a 
Letters Patent Appeal, which was dismiss- 
ed. The respondent then appealed to 
the Supreme Court. By its judgment 
dated March 4, 1964, reported as N. Vajra- 
pani. Naidu v. New Theatres Carnatic 
Talkies Ltd., Coimbatore, (1965)1 S.C.J.368: 
(1965)1 M.L.J.(S.C.)47 : (1965)1 An W.R. 
(S.C.)47 : (1964)8 S.C.R.1015 : А.1.В.1964 
S.C.1440, the Supreme Court upheld 
the judgment of Panchapakesa Iyer, J., 
and dismissed the appeal. 
3. Now during the pendency of the appeal 
in the Supreme Court, Section 9 of the 
Madras City Tenants’ Protection Act 
was amended by Madras Act  No.XIII 
of 1960 published’ in the Fort St. George 
Gazette dated July. 27, 1960. Upon that, 
the respondent filed two petitions іп 
the High Court, C.M.P.No.7241 of 1960 
praying for the review and modification 
of the order dated July 28, 1958 in the 
light of the amended Section 9, and C.M.P. 
1960 praying for stay of 
the enquiry directed by that order. On 
April 1, 1964, upon the dismissal of the 
respondent's appeal in this Court, the 
High Court dismissed the appeals against 
the decrees passed by Panchapakesa 
Iyer, Ј., as withdrawn. The High Court 
also transferred the C.M.P.Nos.7241 
and 7242 of 1960 to the trial Court for 
consideration, and directed the trial 
Court to fix the market value and pass 
final orders in C.M.P.No.1835 of 1958. 
The learned Subordinate Judge held that 
the respondent was entitled to the benefit 
of the amended Section 9 of the Act, 
and directed the Commissioner to deter- 
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mine the minimum extent of land necessary 
for convenient enjoyment by the appellant 
and to take steps for ‘fixing the price 
thereof on the basis of the average market 
value of the three years immediately 
preceding the date of its order. C.M.P.No. 
7242 of 1960 was dismissed as superfluous. 
Against the order of the trial Court 
the appellant filed an appeal in the Court 
of | the learned First Additional Judge, 
Coimbatore. The appeal was dismissed. 
Thereafter, the appellant filed Civil 
Revision · Petition No.1883 of 1968 in 
the High Court, and on March 30, 1971 
the High Court dismissed the Revision 
Petition. The High Court affirmed that 
the case was governed by. the amended 
Section 9 of the Act, and rejected „the 
contention of the appellant that C.M.P.No. 
7241 of 1960 was not competent in the 
High Court as the order dated July 28, 
1958 by Panchapakesa Iyer, J., had been 
confirmed by the Supreme Court in appeal. 


4. Two contentions have been raised 
by the appellant in this appeal. The first 
is that the amended Section 9 of the 
Madras City  Tenants' Protection Act 
cannot be invoked in the present case, 
and that Sec.9, as it stood .before the 
amendment, is the provision which governs 
the rights of the parties. The other conten- 
tion is that, in any event, the amended 
Section 9 should have: been .invoked іп 
the appeal pending in this Court 'and 
'the relief not having been sought there 
it was not open to the respondent to 
seek relief after the appeal has been 
dispsosed by this Court and the order 
of Panchapakesa Iyer, J., had acquired 
finality. 

5. Before its amendment by Madras Act 
ХШ of 1960, 5.9 provided as follows: 


"9, (1) Any tenant who Is entitled to compensation 
under Section 3 and against whom а suit in 
ejectment has been instituted or. proceedi 

under Sectlon 41 of the Presidency Small Causes 
Courts Act, 1882, taken by the landlord, may 
within one month of the date of the Madras 
City Tenants’ Protection (Amendment) Act, 
1955, coming Into force or of the date with 
effect from which this Act із extended to the 
municipal town or village in which the land 
is situated or within one month after the service 
on him of summons, apply to the Court for 
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an order’ that the landlord shall be directed 
to sell the land for a price to be fixed by the 
Court. The Court shall fix the price according 
to the lowest market value prevalent within 
seven years preceding the date of the order 
and shall order that, within a period to be deter- 
mined by the Court, not being less than three 
months and not more than three years from 
the date of the order, the tenant shall pay 
into Court or otherwlse as directed the price 


во fixed in one ог more instalments with ог 
without interest. 
(2) ххх ххх ххх ххх 


(3) On payment of the price the Court. shall 
pass а final order directing the conveyance 
of the land by the landlord to the tenant On. 
such order being made the suit or proceeding 
shall stand dismissed, and any decree or order 
in ejectment that may have been passed therein 
but which has not been executed shall be vacat- 
ed. ` 
6. Upon 
reads:- i 
"9, (1) (a) any tenant who Is entitled to compen- 
sation under Section 3 and against whom a 
sult in: ejectment has been instituted or proceeding 
under Section 41 of the Presidency Small|Causes 
Courts Act, 1882, taken by the landlord, may 
within one month of the date of Madras Clty 
Tenants' Protection (Amendment) Act, 1955, 
coming Into force or of the date with ‘effect 
from which this Act Is extended to the municipal 
town or village in which the land is situated 
or within one month after the service on him. 
of summons apply to the Court, for an order 
that the landlord shall be directed to sell for 
а price to be fixed by the Court, the whole 
or part of, the extent of land specified, in the 
application. 
(b) on such application, the Court shall first 
decide the minimum extent of the land whichmay 
be necessary for the convenlent enjoyment by 
the tenant. The Court, shall then fix the price 
of the minimum extent of the land decided 
as aforesaid, or of the extent of the land specified 
in the application under Clause (a) whichever 
is less. The ptice aforesald shall be the average 
market value of the three years immediately 
preceding the date of the order. The Court 
shall order that within a perlod to be determined 
by the Court not being less than three months 
and not more than three years from the date 
of the order, the tenant shall pay into Court 
or otherwise as directed the price so fixed in 
one or more instalments with or without interest. 
(2) XXX ххх XXX XXX XXX XXX 


its amendment, Section 9 now 
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(3) (a) on payment of the price fixed under 
Clause (b) of sub-section (1) the Court shall 
pess an order directing the conveyance by the 
landlord to the tenant of the extent of land 
for which the sald price was fixed. The Ceurt 
shall by the same order direct the tenant to 


put the landlord Into possession of the remaining 


extent of the land, If any. The stamp duty and 
, registration fee in respect of such conveyance 
shall be borne by the tenant. 
(b) On the order referred to in Clause (a) being 
made, the sult or proceeding shall stand dismissed, 
and any decree or order in ejectment that may 
have been passed therein but which has not 
been executed shall be vacated," 
7. The question whether the case is govern- 
ed by the unamended Section 9 or the 
amended Section 9 turns on the considerati- 
on whether the amendment of Section 


9 was intended to operate retrospectively · 


ог .must be construed as prospective 
only. Let us begin from the beginning. 
]When the Madras City Tenants’ Protection 
Act was extended to the town of Coimbat- 
ore in 1958, the respondent's suit for 
ejectment had, already been filed and 
in fact was pending in appeal. It was 
never disputed between the parties that 
Section 9 would operate retrospectively 
and affect the rights of the parties in 
the pending appeal. It was on that basis 
that the appellant applied to the Court 
for the benefit of the provisions of Section 
9. The Act itself clearly laid’ down that 
5.9 could be invoked in a pending suit 
or proceeding, 
that S.9, among other provisions, would 
"apply То suits in ejectment .... .... which 
are pending .... ... in the city of Madras 
before the commiencement of the Madras 
City Tenants' Protection (Amendment) 
Act, 1958, and in any municipal town 
or village, before the date with effect 
from which this Act is extended to such 
town or village." It is to enable a tenant 
to secure the benefit of S.9 in a pending 
suit or proceeding that 5.9(1) provides 
that such tenant may apply under that 
provision "within one month of the date 
of the Madras City Tenants' Protection 
(Amendment) Act, 1955 coming into 
force or of the date with effect from 
which this Act is extended to the municipal 
town or village in which the land is situated 
ese eee ^ This provision was necessary 
to erabte Section 9 to govern pending 


for Section 10 declared: 


suits and proceedings. The other provision 
in Section 9(1) providing that the period 
of one month would commence from 
"the service on him of summons" applied 
to future suits and proceedings. 

8. When the Madras Act ХШ of 1960 
amended the principal Act, it amended 
not only Section 9 thereof, but Section 
10 also. Section 10 was amended in order 
that the amended provisions should apply 
to pending ejectment suits and proceedings. 
The Legislature employed the same device 
in respect of pending suits and proceedings 
as it had when the Act was originally 
applied to such suits and proceedings, 
the only difference being that while 
the original Section 10 referred to the 
then existing provisions of the Act, the 
amended Section 10 referred to the amend- 
ed provisions, including the amended 
Section 9, of the Act. It is apparent 
from the provisions of the amended Section 
9(1) extracted earlier that the scheme 
respecting the tenant's right to purchase 
and the landlord's obligation їо sell, 
the land now stood modified. Whereas 
the original S.9(1) provided for the making 
of. an application by the tenant within 
a specified period to thé Court for an 
order directing the landlord to sell the 
land for a price to be fixed by the Court, 
and .the Court was required to fix the 
price according to the lowest market 
value prevalent within seven years preced- 
ing the date of the order, and to order, 
within à period to be determined by 
the Court, the tenant to pay into Court 
or otherwise as directed the price so 
fixed, the amended Section 9 (1) is divided 
into two clauses. Clause (a) entitles 
the tenant, within an identical period, 
to apply to the Court for an order requiring 
the landlord to sell, for a price to be 
fixed by the Court, the whole, or part 
of, the extent of. the land specified in 
the application. The Court can now direct 
the sale of a part only of the land mention- 
ed in the application and is not compelled 
to pass an order in respect of the entire 
land. Clause (b) provides that the Court 
wil first decide the minimum extent 
of the land necessary for convenient 
enjoyment by the tenant, and thereafter 
the Court will fix the price of such mini- 
mum extent of land or of the extent 
of the land specified in the application, 
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whichever is less. Furthermore, the price 
is to be the average market value of 
the three: years immediately preceding 
the date of the order. We are clear in 
our mind that if the suit was pending 
on the date when the amendments in 
the principal Act were brought into force, 
the amended provisions of the Act will 
govern the dispósal of the suit. 


9. Now, the appellant had already filed 
C.M.P.No. 1835 of 1958 praying for direc- 
tions under Section 9 for the sale of 
the site. On that application Panchapakesa 
lyer, J., had passed an order dated July 
28, 1958 holding the appellant entitled 
to purchase the site on paying the full 
market value current on that date, and 
had directed the ‘trial Court to appoint 
a Commissioner to fix the value of the 
site. The order did not dispose of the 
application and the suit, for under the 
original Section 9 (3) the statute contem- 
plated an order by the Court, after it 
was satisfied that the tenant had paid 
the price determined by it, directing 
the conveyance of the land by the landlord 
to the tenant. It was only after such 
order was made that the application 
and the suit would stand concluded. In 
Gnanaprakasam v. Mahboob Bi, (1962)1 
M.L.J.254 (1961) M.W.N.565, a learned 

single Judge of the Madras High Court 
held that even where the original Court 
‘had made an order fixing the price of 
the land and directing its payment by 
the tenant, the application filed by the 
tenant, could not be regarded as at an 
end so long as final orders directing 
execution of conveyance and delivery 
of possession were not passed. The ‘stage 
for passing such order had not been reached 
yet when the principal Act was amended 
by Act XIII of 1960. The suit continued 
pending on the date when the amendments 
took effect. And consequently, it was 
now governed by the provisions of the 
amended Section 9. We may reiterate 
that the order dated July 28, 1958 did 
not complete the proceeding in the suit. 
It constituted one stage only in the suit, 
and inasmuch as the suit was ‘пом to 
be: disposed of in accordance with the 
amended statute the incomplete proceeding 
had to give way to the operation of 
the amended statute. As the scheme 


` words, 
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under the original section stood superseded 
by the scheme enacted under the amended 
section, the order of July 28, 1958 stood 
aborted and pursuant to the amended 
section fresh proceedings had to be taken 
by the Court in order to dispose of the 
suit. 

10. The respondent, therefore, filed C.M.P. 
No.7241 of 1960 praying for a' review 
of the order dated July 28, 1958 in the 
light of the amended Section 9. In other 
the Court was now called upon 
to dispose of the application of the appel- 
lant, not in the light of the provisions 
of the original Section 9, but on the 
basis of the provisions of the amended 
Section 9. We are of opinion that the 
trial Court 1$ right in taking the view, 
and the High Court in affirming it, that 
C.M.P.No.1883 of 1968 and the suit had 
to be disposed of on the basis of the 
provisions of the amended Section 9. 
The contention to the contrary raised 
by the appellant must fail. 

11. We are also unable to accept the 
other contention of the appellant that 
the respondent should have invoked the 
benefit of the amended Section 9 іп 
the appeal pending in this Court, and 
that not having done so it was not open 
to the respondent to apply for relief 
in the Court below after the appeal 
had been disposed of by this Court. It 
is apparent that the scope of the appeal 
filed in this Court was restricted to 
the validity of Section 9 and Section 
12 of the unamended Madras City Tenants' 
Protection Act. It must be remembered 
that the order of Panchapakesa lyer, 
J., which gave rise to that appeal, was 
made before the Act was amended in 
1960, and this Court concerned. itself 
solely with the validity of the unapnended 
statutory provisions. In fact, a perusal 
of its judgment will show that this Court 
declined to consider the operation of 
the amendments brought about in 1960. 
In the circumstances, it is not possible 
to urge that the respondent might, or 
ought to have insisted on relief under 
the amended Section 9 in the appeal 
pending in this Court. It was, therefore, 
open to the respondent after the disposal 
of the appeal by this Court to apply 
to the Court below for an order in terms 
of the amended Section 9. 

12. In the result, the appeal is dismissed 
with costs. : 


V.K. Appeal dismissed. 
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Appellate Authority under the Payment 

of Gratuity Act and others, etc. 
Respondents. 


(A) Payment of Gratuity Act (XXXIX 
of 1972), Section 4(2) - Fifteen days' 
wages - Meaning of - Monthly wages 
tobe wages for 26 working days. 


Sub-section (1) of Section 4 of the Pay- 
ment of Gratuity Act incorporates the 
concept of gratuity being a reward for 
long continuous and meritorious service. 
Sub-section (2) of Section 4 provides 
for payment of gratuity at the rate 
of "fifteen days wages" based on the 
rate of wages last drawn by the employee 
concerned for every completed year 
of service. The legislative intent is 
obvious. Had, the legislature stopped 
with the words "fifteen days wages" 
occurring in Sub-section (2) of Section 
4 of the Act, there was something to 
be said for the submission based upon 
the decision of a learned single Judge 
of the Andhra Pradesh High Court in 
Associated Cement's case, (1976)1 Lab.L.J. 
222 : (1976) Lab. І.С. 926. But the legisla- 
ture did not stop with the words "fifteen 
days wages" in Sub-section (2) of Section 


4 of the Act. The words "fifteen days: 


wages" are preceded by the words "at 
the rate of and qualified by the words 
"based on the rate of wages last drawn" 
by the employee concerned. The word 
'rate' appears twice in Sub-section (2) 
of Section 4 and it necessarily involves 
the concept of actual working days. 
Although a month is understood to consist 
of 30 days, gratuity. payable under the 
Act treating the monthly wages as wages 
for 26 working days is not new or un- 
known. [Para 10] 
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(B) Payment of Gratuity Act (XXXIX 
of 1972), Section 4(3) - Construction 
- Contention that 20 months! wages 
must mean wages for 520 working days, 
wholly misconceived. . i 
It is said that if a month under Sub-section 
(2) connotes 26 working days in a month, 
for purposes of calculating the amount 
of gratuity then the rule of harmonious 
construction requires that the words 
"20 months! wages" in Sub-section (3), 
thereof must mean wages for 520 working 
days taking the actual working days 
in 20 months and not 600 days taking 
that a month consists of 30 days. The 
contention is wholly misconceived. Sub-sec- 
tions (2) and (3) of Section 4 of the 
Act are designed to achieve two separate 
and distinct objects and they operate 
as two different wages. While Sub-section 
(2) provides for the mode of calculation 
of the amount of gratuity. Sub-section 
(3) seeks to impose a ceiling on the 
amount of gratuity payable at 20 months’ 
wages. It is meant to provide an incentive 
to employees to serve for the period 
of 30 yearSor more. By no rule of constru- 
ction Sub-section (2) of Section 4 of 
the Act which uses the words "fifteen 
days wages" and not half a month's 
wages be called in aid for construction 
of the words "20 months' wages" appearing 
in Sub-section (3) of Section 4 of the 
Act. [Para 14] 


: (C) Payment of Gratuity Act (XXXIX 


of 1972), Sections 2(a)(ü and 3 - Appro- 
priate Government in relation to Section 
3 - State - What is? . 


It would 'appear that the definition of 
appropriate Government in Section 2(a)(i) 
in relation to an establishment makes 
a distinction between establishments 
and factories. In relation to an establish- 
ment belonging to or under the control 
of the Central Government and of a 
factory belonging to or under the control 
of the Central Government the appropriate 
Government is the Central Government. 
But the Central Government is the appro- 
priate Government only in relation to 
an establishment having branches in 
more than one State. There is no like 
provision made in relation to such an 
establishment having factories in different 
States. ; [Para 15P 
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The Judgment of the Court was delivered 
by 


Sen, Ј.:- These appeals by special leave 
and the connected special leave petitions 
from the Judgment and Order of 

the Madras High Court dated June 19, 
1981, raise a question of substantial 
importance. The question is whether 
the words "fifteen days' wages" occurring 
in Sub-sec.2) of S.4 of the Payment 
of Gratuity Act, 1972 (hereinafter referred 
to as the 'Act), in the case of monthly- 
rated employees, can only mean half 
a month's wages : Le., wages which they 
would have earned in a consecutive period 
‘of 15 days or in 13 working days and 
therefore in calculating the amount of 
gratuity payable to such employees the 
rate of wages earned by them һаз to 
be multiplied by "thirteen" there being 
26 working days in a month and not 
by "fifteen". A subsidiary question arises 
as to whether the words "twenty months' 
wages' occurring in Sub-sec.(3), thereof 
would only mean wages for 520 working 
days taking the actual working days 


їп 20 months or must mean 600 taking ^ 


that a month consists of 30 days. 
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2. It is not necessary to state the facts 
in any great detail. In all these appeals 


the respondent in each case was a montly- - 


rated employee and the appellant ‘а 
public limited company was his employer. 
The facts in each of these cases are 
more or less similar and it will suffice 
to state the facts in one of them. In 
Civil Appeal No.2332 ot 1981 - Messrs.Jee- 
wanlal (1929) Ltd. v. The Appellate Auth- 
ority under the Payment of Gratuity 
Act,Madras,the respondent ceased to be 
an employee on attaining the age of 
superannuation after completing 35 
years of service. Since, he was entitled 
to payment of gratuity under the Act, 
the appellant calculated the amount 
of gratuity payable to him under Sub-sec. 
(2 of S.4 on the basis that "fifteen 
days' wages" meant half of the monthly 
wages last drawn by him, i.e, for 13 
working days there being 26 working 
days in a month. Being dissatisfied with 
such payment, the respondent made 
a claim under Sub-sec.(1) of 5.7 of the 
Act before the Controlling Authority, 
Madras, for determination of the amount 
of gratuity payable to him. He made 
a demand for payment of an additional 
sum as gratuity on the ground that 
his daily wages should be ascertained 
on the basis of what he actually .got 
{сг 26 working days and the amount : 
of "fifteen days' wages" should be calcul- 
ated accordingly not by just taking half 
of his wages for a month of 30 days 
or fixing his daily wages by dividing 
his monthly wages by 30. The appellant 
contested the claim contending that 
the words “fifteen days' wages" occurring 
in sub-sec.(2) of S.4 of the Аф only 
meant half a month's wages and since 
a month consisted of 26 working days 


- the amount of gratuity was rightly arrived 


at by multiplying the daily wages by 
thirteen". 


3, The Controlling Authority by its 
order dated September 23, 1978, held 
that for the purposes of calculating 
"fifteen days' wages" it was necessary 
to ascertain one day's wage and since 
a month consists of 26 working days 
the amount of gratuity should be calcul- 
ated accordingly, ie. by dividing the 
monthly wages last drawn by 26 multiplied 
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by 'fifteen' and not by just taking half 
of his wages for a month of 30. days 
or by dividing such monthly wages by 
30. It accordingly directed the appellant 
to pay Rs.6,069-00 as gratuity under 
Sub-s(1) of S.4 of the Act. On appeal, 
the Appellate Authority, Madras, Ьу 
its order dated July 12, 1976, held that 
there was an error in the mode of comput- 
ation of the amount of gratuity payable 
to the respondent. According, to it 
the gratuity payable to the respondent 
would have to be calculated at half 
of his monthly rate of wages, ie., wages 
he would have earned in a consecutive 
period .of 15 days and his daily wages 
had to be multiplied by "thirteen" and 


not by "fifteen" for every completed 
year of service or part thereof not 
exceeding six months. It accordingly 


reduced the amount of gratuity payable 
to Rs.5,259-80 p. 


& It, however, appears that the Appellate 
Authority in several other cases took 
a view to the contrary such as the one 
in Civil Appeal No.2432 of 1981 relating 
to the same employer. Messrs. Jeewanlal 
(1929) Ltd., as also Civil Appeal No.1970 
of 1981 relating to another employer. 
Messrs. Madura Coats Ltd., as also in 
Civil Appeal No.2559 of 1984 relating 
to M/s.Binny Ltd., and upheld the orders 
of the Controlling Authority. As a result 
of these conflicting orders passed by 
the Appellate Authority, the employers 
in some of these cases and the employees 
in others had to file petitions in the 
High Court under Article 226 of the 
Constitution and they have been disposed 
of in, the judgment under appeal. The 
High Court following the decision of 
this Court in Shri Digvijay Woollen Mills 
Ltd. у. Mahendra Pratapraj Buch, (1980) 
Lab. 1.С.1052 (1980)4 S.C.C.106 : 57 
F.J.R.52 : (1981)1 S.C.R.64 : A.I.R.1980 
S.C.1944, and that of the Bombay High 
Court in Lakshmi Vishnu Textile Mills 
у. P.S.Mavlankar, (1979)1 Lab L.J. 443: 
(1979) Lab. І.С. 562, held that in order to 
determine  "fifteeen 'days' wages" of 
а. monthly-rated employee under Sub-s.(2) 
of S.4 of the Act it was necessary to 
determine оле. day's wage last drawn 
by him and then multiply the same "fif- 
teen" times and the resultant sum had 


'to be multiplied by twenty to arrive 


at the maximum amount of gratuity 
payable under Sub-s(3) of S.4 of the 
Act. It accordingly restored the orders 
of the Controlling Authority. 


5..In support of these appeals learned 
counsel fdr the appellants submitted 
that the .decision of this Court in Shri Dig- 
vijay Woollen Mills Ltd., case, (1981)1 

S.C.R.64, does not lay down any principle, 
but on the contrary the Court expressly 
observed that "ії was пої necessary 
to go into the question as to the correct- 
ness of the conflicting views taken by 
different High  Courts'. Reliance was 
placed on the decision of the learned 
single Judge of the Andhra Pradesh 
High Court in Associated Cement Co.Ltd. 
у. Appellate Authority under Payment 
of Gratuity Act (Regional Assistant 
Commissioner of Labour, Guntur), (1976)1 
Lab L.J. 222 : (1976) Lab 1.C.926, which 

was approved by a Division Bench of 
the same High Court in Swamy v. Control- 
ling Authority under Payment of Gratuity 
Act, (1978)52 F.J.R. 138 : (1978) Lab.I.C. 
1285. In all fairness to the learned counsel 
it must be said that they also brought 
to our notice the decisions of the Calcutta 
High Court in Hukamchand Jute Mills 
Ltd. v. State of West Bengal, (1976)49 
F4.R. 145 : (1976) Lab. LC. 857, that of 
the Bombay High Court in Lakshmi Vishnu 
Textile Mills! Case, (1979) Lab.I.C.562, 
and that of the Gujarat High Court 
in Digvijay Woollen Mills' case, (1981)1 
S.C.R.64, taking a view to the contrary. 


6. it is urged that the words "fifteen 
days! wages" occurring in Sub-s.(2) of 
S.& of the-Act are clear and unambiguous 
and must mean half a month's: wages 
and therefore there was no scope for 
an artificial calculation being made 
by dividing the wages for a month by 
the number of working days, viz., 26 
for determining the daily wages and 
multiplying the same by "fifteen" to 
determine the amount representing 15 
days' wages inasmuch as the wages 
of a monthly-rated employee were for 
all the 30 days of a month and not 
26 working days alone and_ therefore 
"fifteen days' wages" in his case would 
amount only to half a month's wages. 
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It is further urged that Parliament amend- 


ed Sub-sec.(3) of 5.4 of the Act on the ' 


recommendation of the Select Committee 
and raised the ceiling of gratuity from 
15 months! wages to 20 months' wages 
and the reason given by the Select Com- 
mittee was that there should be an 
incentive for employees to serve beyend 
a period of 30 years. It is submitted 
that by providing for a maximum gratuity 
of 20 months' wages the Select Committee 
meant that it should be payable for 
a service of 40 years, and that if the 
contention of the employees were to 


prevail the maximum gratuity would 
become payable: even after completion 
of 34 years and $ months instead of 


40 years. We are afraid this contention 
cannot prevail. 


7. These . submissions broadly stated 
give rise to two questions. The first 
is whether for the purpose of computation 
of "fifteen days' wages" of a monthly- 
rated employee under Sub-s.(2) of S.4 
of the Act, the monthly wages last 
drawn by him should be treated as wages 
for 26 working days and his daily rate 
of wages should be ascertained on that 
basis and not by taking the wages for 
a month of 30 days or fixing his daily 
wages by dividing his monthly wages 
by 30. The second question is whether 
the words "twenty months' wages" occur- 
ring in Sub-s.(3) of S.4 of the Act must 
be construed to mean wages for 520 
days taking the actual working days 
in twenty months or must mean wages 


‚ for 600 days taking that a month consists 


of 30 days. As regards the first the 
answer must be in the affirmative in 
view of the decision of this Court in 
Shri Digvijay Woollen Mills case, (1980)4 
S.C.C.106 : (1980) Lab. L.C. 1052 : ALR. 
1980 S.C.1944, but learned counsel for 
the appellant want us to take a second 
look at it as according to them nothing 
was settled in that case. Аз regards 
the second question the learned counsel 
contend that  Sub-secs.(2) and (3) of 
S.4 of the Act must receive a harmonious 
construction as they provide for the 
mode of calculating the total amount 
of gratuity payable to ап employee: 
upon termination of his services under 
Sub-sec.(I) of S.4. of . the Act and it 
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is said that a month cannot mean 26 
working days for the purposes of Sub-sec. 
(2 and 30 days for the purposes of 
Sub-sec.(3). 


8. The Payment of Gratuity Act 1972 
is enacted to introduce a scheme for 
payment of gratuity for certain industrial 


and commercial establishments as a 
measure’ of social security. It has now 
been universally recognized ‘that all 


persons in society need protection against 
loss of income due to unemployment 
arising out of incapacity to work due’ 
to invalidity, old age, etc. For wage-earn- 
ing population security of income when 
the worker becomes old or infirm is 
of consequential importance. The provisi- 
ons of social security measures, retiral 
benefits like gratuity, provident fund 
and pension {known as the triple-benefits) 
are of special importance. In bringing 
the Act on the statute-book the intention 
of the legislature was not only to achieve 
uniformity and reasonable degree of 
certainty, but also to create and bring 
into force a self-contained all-embracing 
complete and comprehensive code relating 
to gratuity. Тһе significance of this 
legislation les in the acceptance of 
the principle of gratuity as a compulsory 
statutory retiral benefit. 


9. As is true in every case involving 
construction of a statute our starting 
point must be the language employed 
by the legislature. It is necessary to 
set out the relevant statutory provisions 
of the Act. Sub-sec.(1) of S.4 of the 
Act reads:- 


"a(1), Gratuity shall be payable to 
an employee on the termination of 
his employment after he has rendered 
continuous service for not less than 
five years: 


(a) on his superannuation, or 


(b) on his 
or 


retirement or resignation, 


(c) on his death cr disablement due 
to accident or disease. 


Provided that the completion of five 
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years shall not be necessary where 
the termination of the employment 
of any employee is due to death or 
disablement: 


Provided further that in the case 
of death of the employee gratuity 
payable to him shall be paid to his 
nominee ог if no nomination has 
been made to his heirs. 


Explanation - For the purposes of 
this section disaBlement. means such 
disablement as incapacitates an em- 
ployee for the work which he was 
capable of performing before the 
accident or disease resulting in such 
disablement." ' 


Sub-ss.(2) and (3) of S4 of the Act 
provide as follows: 


"4(2. For every completed year of 
service. or part thereof іп excess 
of six months the employer shall 
pay gratuity to an employee at the 
rate of fifteen days' wages based 
on the rate of wages last drawn by 
the employee concerned: 


Provided that in the case of a piece- 
rated employee daily wages shall 
be computed on the average of the 
total wages received by him for a 
period of three months immediately 
preceding the termination of his 
employment and for this purpose 
the wages paid for апу overtime 
work shall not be taken into account: 


Provided further that in the case 
of an employee employed in a seasonal 
establishment the employer shall 
pay the gratuity at the rate of seven 
days' wages for each season." 


"4(3). The amount of gratuity payable 
to an employee shall not exceed twenty 
months' wages." 


in 5.2(s) 


The. term '‘wages' is defined 
as follows: 
"Xs) "Wages" means all emoluments 


which are earned by an employee 
while on duty or on leave ín accord- 


ance with the terms and conditions 
of his employment and which are 
paid or are payable to him in cash 
and includes dearness allowance, 
but does not include any bonus, commis- 
sion, house rent allowance, overtime 
wages and any other allowance." 


10. In dealing with interpretation of 
Sub-ss(2) and (3) of S.4 of the Act 
we must keep in view the scheme of 
the. Act. Sub-s(1) of S.4 of the Act 
incorporates the concept ої  gratuity 
being a reward for long continuous and 
meritorious service. Sub-s.2) of 5.0 
of the Act provides for payment of 
gratuity at the rate of "fifteen days' 
wages" based on the rate of wages last 
drawn by the employee concerned for 
every completed year of service. The 
legislative intent is obvious. Had the 
legislature stopped with the words, 
"fifteen days' wages" occurring in Sub-s.(2) |. 
of Ss4 of ће Act there was something 
to be said for the submission advanced 
by the learned counsel for the appellants 
based upon the decision of learned single 
Judge of the Andhra Pradesh High Court 
in Associated Cement's case, (1976) 
Lab. LC. 926, which was later approved 
by a Division Bench of that Court in 
Swamy's case, (1978) Lab. І.С. 1285: 
52 F.J.R. 138. But the legislature did 
not stop with the words "fifteen days' 
wages" in Sub-s,(2) of S.4 of the Act. 
The words "fifteen days' wages" are 
preceded by the words "at the rate 
of" and’ qualified by the words "based 
on the rate of wages ‘last drawn" by 
the employee concerned. The emphasis 
is not on what an employee would have 
earned in ethe course of fifteen day: 
during the month when his employment 
was last terminated, but on the rate 
of fifteen days' wages for every complete: 
year of service based on the rate oj 
wages last drawn by the employee con- 
cerned. The word 'rate' appears twic 
in .Sub-s.(2) of S.4 and it necessarily} 
involves the concept of actual working 
days. In Shri Digvijay Woollen Mills’: 
case, (1980)4 S.G.C.106 : (1980) Lab.L.C. 
1052 ғ A.I.R.1980 S.C.1944, the Couri 


: rightly observed that although a month 


is understood to consist of 30 days, 
gratuity payable under the Act treating 
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the monthly. wages as wages for 26 
{working days is not new or unknown. 


11. In construing a social welfare legisla- 
tion the Court: should adopt a beneficent 
rule of construction and if a section 
is capable of two constructions, that 
*construction should be preferred which 
fulfils the policy of the Act and is more 
beneficial to the persons in whose interest 
the Act has been passed. When, however, 
the language is plain and unambiguous 
the Court must give effect to it whatever 


may be the consequence for in that 
case the words of the statute speak 
the intention of the legislature. When 


the language is explicit its consequences 


are for the legislature and not for the. 


Courts to consider. The argument of 
inconvenience and hardship is a dangerous 
one and is only admissible in construction 
where the meaning of the statute is 
obscure and there are? two methods 
of construction. In their anxiety to ad- 
vanre beneficent purpose of legislation 
е Courts must not yield to the tempta- 
tion of seeking ambiguity when there 
is none. 


12. It is not correct to say that the 
decision in Shri Digvijay Woollen Mills! 

.'case, (1980) Lab. 1.C.1052 : (1980)4 
S.C.C.106 : A.L.R. 1980 S.C.1944, does пої 
lay down any principle. Gupta, J., speaking 
for the Court set out the following 
passage from the judgment of the Gujarat 
High Court in Shri Digvijay Woollen 
Mills’ case (Para 4): 


"The employee is to be paid gratuity 
for every completed year of service 
and the 
that the rate of wages last drawn 
by an employee concerned shall be 
utilized and on that basis at the rate 
of fifteen days' wages for each year 
of service, the gratuity would be 
computed. In any factory it is well 
known that an employee never works 
and could never bé' permitted to work 
for all the 30 days of the month. 
He gets 52 Sundays in a year as paid 
holidays and therefore, the basic 
wages and dearness allowance аге 
always fixed by taking into considera- 
tion this economic reality.......À worker 


only yardstick provided is ` 
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gets full month's wages r not by remain- 
ing on duty for all the 30 days within 
a month but by remaining on work 
and doing duty for only 26 days. 
The other extra holidays may make 
some marginal variation into 26 working 
days, but all wage boards and wage 


fixing authorities or Tribunals іп 
the country have always followed 
this pattern of fixation of wages 


by this method of 26 working days." 
And then observed: 


"The view expressed in the extract 
quoted above appears to be legitimate 
: and reasonable." 


The learned Judge then went on to say: 

"Ordinarily of course a month is 
understood to mean 30 days, but 
the manner of calculating gratuity 
payable under the Act to the employees 
who work for 26 days a month followed 


by the Gujarat High Court cannot 
be called perverse." 


He further observed that it was not 
necessary to consider whether another 
view was possible and declined to interfere 
under Art.136 in a matter where the 
High Court had taken a view favourable 
to the employees and the view taken 
could not be said to be in any way unrea- 
sonable and perverse and then «added: 


"Incidentally to indicate that treating 
monthly wages as wages for 26 working 
days is not anything unique or unknown." ` 


We find that the same view has been 
taken by as many as three High Courts 
уі2., by the Calcutta, Bombay and Gujarat 
High Courts in the cases referred to 
at the Bar. We find no compelling reason 
to take a view different from the one 
expressed by this Court in Shri Digvijay 
Woollen Mills' case, (1980) Lab. I.C.1052: 
(1980)4 S.C.C.106 : A.LR. 1980 S.C.1944. 


13. The intention of the legislature 
enacting Sub-s.(2) of S.4 of the Act 
was not only to achieve uniformity and 
reasonable degree of certainty, but 
also to create and bring into force a 
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self-contained  all-embracing complete 
and comprehensive code relating to 
gratuity as a compulsory retiral benefit. 
The quantum of gratuity payable under 
Sub-s.(2) of S.4 of the Act has to be. 
fifteen days' wages based on the rate 
of wages last drawn by the employee 
concerned for every completed year 
of service or more inexcess of six months! 
subject to the maximum ^f 20 'months' 
wages as provided by Sub-s.(3) thereof. 
The whole object is to ensure that the 
employee concerned must be paid gratuity 
at the rate of fifteen days' wages for 
365 days in a year of service. The total 
amount of gratuity payable to such 
employee at that rate has to be multiplied 
by the number of years of his service 
subject to the ceiling imposed by Sub-s.(3) 
-of S.& of the Act, viz., that such amount 
shall not exceed 20 months' wages. 
The construction of Sub-s.(2) of S.4 оғ: 
the Act adopted by the learned single 
Judge of the Andhra Pradesh High Court 
in Associated Cement. Company's case, 
(1976) Lab. І.С. 926, and later approved 
by а Division Bench of that Court in 
Swamy's case, (1978) Lab ІС. 1285, 
would make it utterly unworkable. If 
the determination of the amount of 
gratuity payable under Sub-s.(2) of 5.4 
: depends on the number of calendar 
days in a month in which the services 
of the employee concerned- terminates 
the quantum of gratuity payable would 
necessarily vary between an employee 
and employee belonging to the same 
class drawing the same scale of wages 
with like service for the same number 
vf years. Obviously, this could not have 
been the legislative intention. 


14, The next question is: Whether `a 
month cannot mean 26 working days 
for purposes of Sub-s.(2) of S.4 of the 
Act and 30 days for purposes of Sub-s.(3) 
thereof. It is said that if a month under 
Sub-s.(2) connotes 26 working days in 
a month for purposes ої, calculating 
the amount of gratuity then the rule 
of harmonious construction requires 
that the words "20 months' wages" in 
Sub-s.(3) thereof must mean wages for 
520 working days taking the actual 
working days in 20 months and not 600 
“days taking that a month consists of 


30 days. The contention is wholly miscon- 
ceived. Sub-ss.(2) and (3) of S.4 of the 
Act are designed to achieve two separate 
and distinct objects and they operate 
at two different stages. While Sub-s.(2) 
provides for the mode of calculation 
of the amount of gratuity Sub-s.(3) 
seeks to impose a ceiling on the amount} 
of gratuity payable at 20 months' wages. 
It is meant to provide an incentive to 
employeés to serve for the period of 
30 years or more. By no rule of construc- 
tion Sub-s.(2) of S.4 of the Act which 
uses the words "fifteen days' wages" 
and not half a month's wages be called 
in aid for construction of the words 
"20 months' wages" appearing in Sub-s.(3) 
of S.4 of the Act. 


15. We do not think it necessary to 
dea! at length the last and third question 
raised in some of these appeals viz., 
the objection to the jurisdiction of the 
Controlling Authority under 5.3 of the 
Act to entertain the claim against some 
of the appellants. It is said that Messrs 
Jeewanlal (1929) Ltd. is an all-India 
concern having its branches in more 
than one State and therefore the 'appropri- 
ate Government! within the meaning 
of 5.2(а)(1)0(Ь) of the Act in ‘relation 


to them is the Central Government 
for purposes of $.3. The appropriate 
Government is the Central Government 


in relation to an establishment belonging 
to or under .the control of the Central 
Government or having branches in more 
than one.State or of a factory belonging 
to or under the control of the Central 
Government or in the case of a major 
port, mine, oilfield or railway company. 
Section 2(aMi) of the Act reads as fellows: 

"2. In this Act unless the context 
otherwise requires. 


(a) "appropriate government" means- 
(1) in relation to an establishment- 
(a) belonging to or under the control 
of the Central Government. 
(b) having branches іп 
one State. 

` (с) of a factory belonging to or unde: 
the control of, the Central Governmen* 


more than 


(d) of a major port, mine, oilfield 
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or railway company, the Central 
Government с 

(Ш) in any other case, the State Gover- 
nment: р 


It would appear that the definition of 
appropriate Government іп  S.2(aX1) 
in relation to an establishment makes 
a distinction between establishments 
and factories. In relation to an establish- 
{тпелі belonging to, or under. the control 


of, the Central Government and ої 
a factory belonging to or under the 
contro! of the .Central Government 


the appropriate Government is the Central 
Government. But, the Central Government 
is the appropriate Government only 
in relation to an establishment having 
branches in more than one State. There 
is no like provision made in relation 
to such an establishment having factories 
in different States. We feel that the 
point relating to the jurisdiction of 
the Controlling Authority under  S.3 
of the Act does not really arise. It 
appears that Messrs. Jeewanlal (1929) 
Ltd., have their registered and head 
office at Calcutta and branch offices 
and factories at Calcutta, Bombay and 
Madras and sales offices at Delhi, Hydera- 
bad and Cochin.. It has also two factories 
in Madras, Viz., Shree Ganeshwar Alumi- 
nium Works and Messrs Mysore Premier 
Metal Factory. It employs about 300 
members of clerical staff at the head 
office and its branch offices throughout 
the country as well as in its two factories 


and employs about 1,300  workmen 
in its factories at Calcutta, Bombay 
and Madras. We are inclined to the 
view that the Controlling Authority 


had jurisdiction to entertain the claim 
of an employee’ working in an office 
attached to a factory as such an office 
would be an adjunct of the factory, 
but that is not the’ question before us. 
The Controlling Authority has in fact 
confined the adjudication of claims 
in relation to workmen who were employed 


at the two factories at Madras, but 
declined to entertain the claims of 
employees who were working either 


at the branch office at Madras or at 
the office attached to the factories 
in question. That being so the contention 
erelating to jurisdiction of the Controlling 
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Authority under 5.3 of the Act must 
fail. , 

{6. It has-been our unfortunate experience 
that a beneficent measure like Payment 
of Gratuity Act, 1972 providing for 
a scheme of retiral benefit has been 


beset with many difficulties in its applica- . 


tion. It need not be over emphasised 
that a legislation of this kind must 
not suffer from any ambiguity. In ‘the 
recent past the Court in Lalappa Lingappa 
v Laxmi Vishnu Textile Mills Ltd., 
(1981)2 S.C.C.238 : (1981) Lab. І.С.307: 
(1981)2 S.C.R.796 : A.R. 1981 S.C.852, 
faced with the problem as to whether 
the expression “actually employed" in 
Explanation I to S.2(c) of the Act must 
in the context in which it appeared 
meant "actually worked", The inclusive 
part of the definition ‘continuous service! 
in 5.2(с) is to amplify the meaning of 
the expression by including interrupted 
service under certain contingencies 
which but for such inclusion would not 
fall within the ambit of the expression 
‘continuous  service'. But, the use of 
the words ‘actually employed! in Explana- 
tion I to S.2(c) of the Act created a 
difficulty. The Court observed that 
it was not permissible to attribute re- 
dundancy to the words 'actually employed' 
and accordingly held that the expression 
‘actually employed! іп 
to S.2(c) of the Act meant ‘actually 
worked’. The law declared ‘by this Court 
in Lalappa Lingappa's case (1981)2 S.C.R. 
796 resulted in denial of gratuity 
to a large number of: permanent employees 
whose short term absence had remained. 
unregularised due to lack of appreciation 
of the significance for the purpose of 
working qut their entitlement to gratuity, 
It is to be regretted that the Government 
waited for a period of three years before 
introducing the Payment of Gratuity 
(Amendment) Bill, 1984 to remove the 
lacuna in the definition of continuous 
service in 5.2(с) of the Act by specifically 
providing that a period of absence in 
respect of which no punishment or penalty 
has been imposed would not operate 
to interrupt the continuity of service 
for the purpose of payment of gratuity. 
It also amplified the definition of conti- 
nuous service under S.2(c) of the Act. 


Explanation I. 


` 
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uch a belated legislation must have 
worked great injustice to a large number 
of permanent employees. 


17. In these cases ‚пом before us the 
Court is faced with the problem of 
determining the mode of 
the amount of gratuity payable to the 
employees concerned under ЅиЬ-5.(1) 


of S.4 of the Act upon the termination . 


of their services. It turns on. the -much 
vexed question as to the true: meaning 
of the words "fifteen days' wages" occur- 
ring in Sub-sec.(2) of S.4 of the Act. 


The section does not specify how the. 


rate of wages last drawn by such emplo- 
:уееѕ is to be determined for the purpose 
of determining the rate of "fifteen days' 
wages under Sub-sec.(2) of S.& of the 
` Act. This gave rise to some doubt and 
difficulty amongst different High Courts 
in computation of the retiral benefit. 
It is always an unequal struggle .between 


the capital and labour and these cases. 


furnish an instance where .workmen 
. after putting in long апа meritorious 
service for over 30 years or more: have 
. been driven from one Court to another 
for the last 12 years due to the reason 
that the words "fifteen days' wages" 
occurring in Sub-sec.(2) of S.4 of the 
Act were susceptible of two possible 
conflicting constructions; In a situation 
like this the Government should have 
intervened at once to introduce a Bill 
for inserting ап appropriate provision 
in the Act specifying the mode of calcula- 
ting the rate of wages last drawn by 
such employees for the purpose of deter- 
mining the rate of "fifteen days' wages" 
under Sub-s.(2) of S.4 of the Act. 


18. If retrospect we wish to impress 
upon the Government that whenever 
such doubt or difficulty is expressed 


by the High Courts in the application 


of provisions of social security measures, 


viz., retiral benefits, gratuity, provident 
fund and pension and the like, they 
must always introduce legislation to 
cure the defect rather than wait for 
judicial interpretation by the highest 
Court. ‘We may also add that the Govern- 
ment may consider the desirability of 
setting up a National Labour Commission 
. which may be entrusted not only with 
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calculating 


33 
the task of making periodical review 
of such social welfare legislations from 
time to time but also to suggest radical 
reform of the laws relating to industrial 
relations which must be -brought in tune 
with the changing needs of the society. 


19. In the result, the appeals as well 
as the special leave petitions must fail 
and are dismissed with costs throughout. 
The costs are quantified at the sum 
of  Rs.10,000/-, two-thirds of which 
shall be deposited with the Supreme 
Court Legal Aid Committee of which 
Shri Subba Rao is .the Hony. Secretary 
and the remaining one-third shall be 
paid to the respondent. 

Appeals dismissed. 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 


Present:- O.Chinnappa Reddy апа В.В. 
Misra, JJ. 


*C.A.No.693 of 1971 5th February,1985. 
Mohammad  Ghouse  Sahib and others. 
Appellants* 

Ve 
Muhammad Kuthubudin Sahib and others. 
Respondents. 


Civil Procedure Code (V of 1908), Section 
92 - Suit under - Filed prior to the 
passing of the Wakf Act (XXIX of 1954) 
-. Decree framing scheme passed after 
enforcement of the Wakf Act not void 
and unenforceable. 


Appeal ‘was dismissed against an order 
overruling the defendants! objection 
in execution proceedings. The objection 
was that though the suit under Section 
92,Civil Procedure Code was filed before 
the passing of the Wakf Act, the decree 
had been passed only subsequent to 
the coming into force by the Act and 
was therefore void. 


K.Ram Kumar, Mrs.J.Ramachandran 
and. K.Ram Mohan, for Appellants. 
A(T. M.Sampath, for Respondents. 


, The Judgment of the Court was delivered 


9 


- Section 57(1), 


however 
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Chinnappa Reddy, J.:- The defendants 
who had filed in a suit brought under 
Section 92, C.P.C., are the appellants 
in this appeal: This . appeal however 
is not against the decree passed in the 
suit under 5.92, C.P.C., but is directed 
against the order overruling the defend- 
ants' objections in execution proceedings. 
The objection was that though the suit 
under 5.92, ` C.P.C., was filed before 
the passing of the Wakf Act, the decree 
had been passed subsequent to the coming 
into force of the Act and was, .therefore, 
void. We see no force in the objection 
raised by the defendants. It is true that 
while the Wakf Act came into force 
in the State of Tamil Nadu in 1956 
the decree framing the scheme for 
the Wakf was passed in 1961, but that 
does not render the decree void and 
unenforceable. As ме said, this ‘suit 
had been instituted prior to the coming 
into force of the Wakf Act. Section 
55 of the Wakf Act shows that suits 
under $.92, C.P.C., continue to be main- 
tainable even after the passing of the 


` Ас̧, except that the consent of the 


Board has to be obtained for the institu- 
tion of such a suit if the suit is filed 
by some person other than the Board. 
provides that in every 
suit or proceeding relating to title to 
wakf property or the right of a mutawalli, 
the Court shall issue notice to the Board, 
at the cost of the party instituting such 
suit or proceeding. Section 57(3), however 
provides that in the absence of the 
notice under Sub-section (1), any decree 
or order passed in the suit or proceeding 
shall be declared void, if the Board 
within one month of its coming to know 
of such ‘suit or proceeding, applies to 
the Court in this behalf. Section. 59, 
provides that in апу suit or 
proceeding in respect of Wakf or any 
Wakf ‘property by or against a stranger 
to the Wakf or any other person, the 


"Board' may appear and plead as a party 


to the suit or proceeding. These provisions 
make it clear that a suit, under S.92, 
C.P.C., instituted prior to ,the coming 
into force of the Wakf Act does not 
abate on the. coming into force of the 
Act. On the other hand, the Court is 


. required to issue notice of such a suit 


to the Board and in the absence of 
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a notice it would be open to the Board 
to have the decree declared void within 
one month of the Board's knowledge 
of the decree. Nothing of this nature 
has been done. The decree passed ‘in 
the suit under S.92, C.P.C., in 1961 
has not been questioned by the Board 
all these years and we do not see how 
the defendants can possibly object to 
the execution of the decree now. The 
appeal 'is, therefore, dismissed with 
costs. i 
Appeal dismissed. 


THE SUPREME COURT OF INDIA’ 
(Civil Appellate Jurisdiction) 


Present:- O.Chinnappa Reddy and R.B. 
Misra, JJ. ah 


*C.A.No.651 of 1971 5th February,1985. 


Union of India 
у. 

M/s.Somasundaram Mills (Р) Ltd. and 
another. Respondents. 


Appellant* 


sceso 


Civil Procedure Code (V of 1908), Section 
13 - Debts due to the State entitled 
to priority over all .other debts - Attach- 
ment by State prior to sale of property 
to a third party - State entitled to recover 
the sale proceeds from the third party. 


It is a general principle of law that 
debts due to the State are entitled to 
priority over all other debts. If a decree- 
holder brings a judgment-debtor's property 
to sale and'the sale - proceeds aré lying 
in deposit in Court, the State may, 
even without prior attachment exercise 
its right to priority by making.an applica- 
tion to the executing Court for payment 
out. If however, the State does not 
choose to apply to the Court for payment 
of its dues from the amount lying in 
deposit in the Court, but allows the 
amount to be taken away by some other 
attaching decree-holder, the State cannot 
thereafter make ап application for pay- 
ment of its dues from the sale proceeds 
since there is no amount left with the 
Court to be paid to the State. However, 
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if the State had already effected 
an attachment of the property which 
was sold even. before the sale, the State 
would be entitled to recover the sale 
proceeds from whoever has received 
the amount from the Court by filing 
a suit. Section 73(3) read with Section 
73(2, Civil Procedure Code contemplates 
such a relief being granted in a suit. 
[Para 1] 


Cases referred to:- 


Manickam Chettiar v. Income-tax Officer, 
(1938)1 M.L.J. 351 : LL.R.(1938) Mad.744: 
6 LT.R.180 : A.I.R. 1938 Mad. 360 (F.B.); 
Zumberlal Chhotelal Agarwal v. Sitaram, 
A.I.R. 1937 Nag.80. 


B.B.Ahuja and Miss.A.Subhashini, for App- 
ellant. 


The Judgment of the Court was delivered 
by 


Chinnappa Reddy, Ј.:- The Union of 
India is the appellant before us. In respect 
of Income Tax due from the respondents 
Nos.l and 2 for several years, certificates 
under S.46(2) of the Income Tax Act 
were issued to the Collector of Coimba- 
tore for the recovery of the tax as 
arrears under the Revenue Recovery 
Act. In his turn the Collector issued 
prohibitory orders on March 30, 1957 
against the transfer of shares owned 
by thé defaulting assessees in Kaleeswar 
Mills Ltd., and, further, on June 29, 
1957, directed the Tahsildar to take 
: immediate action to seize the attached 
shares and sell them by public auction. 


The » Tahsildar "however did пої take 
any action in ‘the matter. The third 
respondent, a creditor of respondents 
Nos. and 2, ` meanwhile, obtained a 


simple money decree against the respond- . 


ents Nos.l & 2, attached their shares 
: jn. Kaleeswar Mills Ltd. and brought 
them’ їо sale. The shares were sold on 
several dates in December, 1958. We 
may mention here that the attachment 
by the decree-hoider was itself subsequent 
to the.prohibitory order by the Collector, 
As we said earlier. the 
slept over the fnatter and 
1961 that he- 


Tahsildar really . 
it was іп. 
-woke up and thereafter | 


a suit was filed by the Union of India 
to recover the sum of Rs.20,245/- which 
had been taken away by the third respon- 
dent out of the sale proceeds towards 
his decree. The suit was resisted by 
the third respondent. The Trial Court. 
decreed the suit, but the judgment of 
the Trial Court was reversed by the 
High Court, which dismissed the suit.' 
Hence, this appeal. The simple submission 
of the learned counsel for the appellant 
was that the State had a priority over 
other creditors and that the attachment 
by the Collector being earlier in point 
of time than the attachment by the 
Executing Court, the Union of India 
was entitled to recover the sale proceeds 
fromthe third respondent who had 
taken away the amount. The High Court 
appears to have thought that the Govern- 
ment could exercise its claim to priority 
only if the amount was still available 
with the Executing Court and not other- 
wise. In the present case, the High Court 
thought, as the amount had already 
been taken away by the third respondent; 
the Government could no longer exercise 
its right to priority. It is difficult to 
agree with this proposition. It is a general 
principle of law that debts due to the 
State are entitled to priority over all 
other debts. If а decree-holder brings 
a judgment-debtor's property to sale 
and the sale-proceeds are lying in deposit 
in Court, the State may, even without 
prior attachment exercise its right to 
priority by making an application to 
the Executing Court for payment out. 
If, however, the State does not choose 
to apply to the Court for payment of 
its dues from the amount lying in deposit 
in the Court, but allows the amount 
to be taken àway by some other attaching 
decree-holder, the State cannot thereafter 
make an application for payment of 
its dues from the sale proceeds since 
there is no amount left with the Court 
to be paid to the State. However, if 
the State had already effected an attach- 
ment of the property which was sold 
even before its sale, the State would 
be entitled to recover the sale proceeds 
from whoever has received the amount 
from the Court by filing a suit. S.73(3) 
read with 73(2) C.P.C., contemplates 


such a relief being granted in a suit. 
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The High Court relied on the decision 
of the Madras High Court in Manickam 
Chettiar v. Income-tax Officer, Madura, 
(1938)1 M.L.J.351 : LL.R.(1938) Mad.744: 
А.1.В.1938 Mad.360 : 6 LT.R.180 (Е.В.), 
as supporting its conclusion. We, however, 
find nothing in the decision which supports 
the case of the respondent. What was 
decided in that case was that 
not necessary for the Crown to have 
-obtained a decree before it could apply 
to the Court for payment out of amounts 
brought to Court: by the sale of property 
in execution of a simple money decree 
obtained by some other attaching decree- 
holder.” We fail to see how that case 
can possibly help the respondent. ·Аѕ 
pointed out by Vivian Bose, J., in Zumber- 
lal Chhotelal Agarwal v. Sitaram, A.LR. 
. 1937 Nag. 80, the prior attachment 
fastens itself to the proceeds of a sale 
pursuant to the later attachment. The 
prior attachment effected by the State 
similarly fastens itself to sale proceeds 
taken away by the decree-holder. The 
State 15, therefore, entitled to recover 
the amount from the  decree-holder 
who has taken away the amount. The 
result, therefore, is the appeal is allowed. 
The judgment of the High Court is set 


aside and that of the Trial Court is 
restored. No costs. 
eee > Appeal allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 


Presentz- A.P.Sen and R.B.Misra, JJ. 


^ *C.A.No.2118 of 1978 
1984. 


Ayyaswami Gounder and others. 
: Appellants* 
у. Г 
Munnuswamy Gounder and others. 
Respondents. 


(A) Easements Act (V of 1882), Section 
8 - Right of easement not pieaded by 
the plaintiffs - Effect - Plaintiffs claiming 


it was- 


‚ unlimited 
. right of co-ownership presupposes a bundle 


25th September, 
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their right’ on the basis of co-ownership 
rights - They are entitled to so claim. 


In the absence of any specific pleading 
regarding prejudice or detriment to the 
defendants-respondents, ‘the plaintiffs 
have every right to use the common 
land and the common channel. The plain- 
tiffs-appellants were claiming their right 
on the basis of admitted co-ownership | 
rights which includes unrestricted user, 
in point of disposition. The 
of rights. [Para 10] 
Illustration (c) to Section 8 of the Indian 
Easements Act applies where a co-owner 
seeks to impose an easementary right 
on the land or any part thereof. In the 
instant case, however, the plaintiffs 
claim easementary right only as an alter- 
native ground, but the main ground on 
which they based their claim is on the 
right of co-ownership. [Para 12] 


(B) Precedents - Single Judge not agreeing 
with earlier decision of single Judge 
of same High Court - Should refer matter 
to larger bench - Judicial propriety or 
decorum did not warrant holding contrary 
to the decision. 


Cases referred to:- 


Subbiah Goundan v. Ramaswamy Gaqundan, 
A.ILR.1973 Mad.42; Sivarama Pillai v. 
Marichami Pillai, (1970)1  M.L.J. 376 
: ALR. 1971 Маа. 230. | 


The Judgment of the Court was delivered 
by 

Misra, J.:- The present appeal of the 
plaintiff-appellants by special leave is 
directed against the judgment of the 
High Court dated 7th April, 1978 reversing 
the judgment and decree of the two 
Courts below and dismissing the suit. 


2. The appellants filed a suit for declarati- 
on of their right to take water from 
their exclusive well marked W.! in the 
site pian attached with the plaint and 
situate in a plot of land exclusively 
belonging to them, though a portion of 
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а channel to their plots at survey Nos.95 
and 96 lying to the north of the common 
well W.2 in the joint land of the parties 
and for a consequential relief of permanent 
injunction restraining the defendants-resp- 
ondents from interfering with the enjoy- 


ment of the plaintiffs! right to take 
water from №.1 "through the aforesaid 
channel. 


3. The parties are descendants from a 
common ancestor and they owned joint 
properties. A partition took place between 
.the parties іп or about 1927 whereunder 
survey Nos.95 and 96 fell to the share 
of the plaintiffs and 15 cents of land 
in plot No.96/5 in which the common 
well W.2 is situate and the channel running 
from that common well were, however, 
kept joint for the common enjoyment 
of the parties. Water from well W.2 
situate in plot No.96/5 was not sufficient 
enough to irrigate the lands of both the 
parties got by them in the said partition. 
The plaintiffs, therefore were irrigating 
their lands from the well in survey No. 
` 103/2 purchased by the father of the 
plaintiffs in 1928 in the name of plaintiffs' 
mother under Ext.A.l and they were 
irrigating their land obtained in partition 
through the common channel from their 
own well in survey No.103/2 by connecting 
the common channel in the common 
land in survey No.96/5 by means of a 
small channel to take water to their 
lands in survey Nos.96/3, 96/1, 95 and 
92. The defendants objected to the use 
of the common land in survey No.96/5 
and the common channel running in survey 
No.96/5 for taking. water from their 
exclusive well in survey М№о.103/2. Hence, 
the plaintiffs were obliged to file the 
suit mentioned above. 


4. The defendants admitted the plaintiffs! 
right to enjoy the common well, the 
common land and the common channel 
in survey No.96/5. They, however, pleaded 
that the plaintiffs were пої entitled 
to use the common property for taking 
water from their exclusive well in survey 
No.103/2 to their family lands north 


oi the common well. They also disputed : 


the existence of the channel from 1928 
as pleaded by the plaintiffs and further 
contended that the plaintiffs could not 


easementary rights over 
the common land to take water from 
their exclusive well. They, however, 
did not plead or prove any damage, injury 
or hardship suffered by the defendants 
to show that they were in any way prejudi- 
ced by plaintiffs forming a small channel 
in the common land to take water from 
their exclusive well to their family lands 
north of the suit property. 


acquire апу 


2. The trial Court by its judgment dated 
léth June, 1973 found that the plaintiffs 
being co-owners of the common property 
were entitled to use the property in 
the way most advantageous to them and 
the defendants having not pleaded or 
proved any damage or loss to the common 
property cannot obstruct the plaintiffs 
from taking water to their lands from 
their exclusive well through the common 
channel. It will be relevant at this stage 
to quote the observations of the trial 
Courts 


"Except asserting that it will affect 
him, D.W.! is not able to specify in 
what way the act of the plaintiffs 
caused damage or: inconvenience to 
him in exercising his right. in taking 
water through the common channel. 
All that he would say is that the plain- 
tiffs should not have a channel AB 
on the common piece of land." 

; N 


The trial Court, however, did not record 
any finding on the prescriptive right 
of easement pleaded by the plaintiffs? 
in view of its finding that the plaintiffs 
being' co-owners can use the common 
land to form a channel. 


6. On appeal by the defendants, the first 
appellate Court by its judgment dated 
léth July, 1974 substantially concurred 
with all the findings of the trial Court. 
But, to avoid any complaint or prejudice 
which the defendants may complain of, 
though nothing was pleaded or proved, 
the learned Judge thought it fit to modify 
the decree of the trial Court by fixing 
terms for the plaintiffs' use of the channel. 
With this little modification the first 
Appellate Court confirmed the decree 
of the trial Court. 
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7. The defendants feeling aggrieved took 
up the matter in second “appeal and the 
High Court by its judgment dated 12th 
of June, 1978 reversed. the judgments 
and decrees of the two Courts below 
and dismissed the suit holding that the 
plaintiffs did not acquire any right either 


By grant or by prescription by way of | 


easement. The High Court, however, 
found that the plaintiffs by taking water 
from their exclusive well through the 
common channel would be throwing additi- 
onal burden on the соттоп channel 
and соттоп. land which was not and 
could not have been intended by the 
parties at the time of the partition when 
they kept their well W.2 and the lands 
situated around it and the common channel 
for the common enjoyment of the parties. 


have now 
reiterated 


8. The plaintiffs-appellants 
approached this Court and 


the same arguments as advanced by them 


in the two Courts below. 


9. The learned counsel for the appellants 
strenuously contended that in the absence 
of any specific plea regarding prejudice 
to the defendants by the use of the com- 
mon land and the common channel the 
High Court was, not justified in recording 
a finding that additional burden to the 
prejudice of the defendants would be 
put on the’ common land and the common 
channel and. that this could never have 
been intended by the parties at.the time 
of the partition. | 


10. We find considerable force in this 


‘[contention. In the absence of any specific ' 


pleading regarding prejudice or detriment 
to the defendants-respondents the plain- 
tiffs haye every right to џѕе ће common 
land and the common channel. The plain- 
tiffs-appellants, were claiming their right 


on .thé basis of admitted co-ownership 
rights" which includes unrestricted user, 
unlimited in point of disposition, and 
the High Court was not justified in holding 
that the plaintiffs' right to take water 
was not acquired by any grant from the 
defendants-respondents or from any other 
sale deed. The right of co-ownership 
presupposes а bundle . of ‘rights which 


has been lost eight of by the High Court. 
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11. The only restriction put by. law on 
the common user of land by a co-owner 
is that it should not be so used as to 
prejudicially affect or put the other 


. co-owner to a detriment. 


12. It was further contended that the 
Illustration (c) to S.8 of the Indian Ease- 
ments Act relied upon by the High Court 
had no application to the facts of the 
present case. inasmuch as the plaintiffs’ 
case mainly hinges upon their right as 
co-owners and not on the basis of prescrip- 
tion by easementary right. Illustration 
(c) to S.8 of the Indian Easements Act 
applies where a co-owner seeks to impose 
an easementary right on the land or 
any part thereof. In the instant case, 
however, the plaintiffs claim easementary 


$ 


right only as an alternative ground, but| * 


the: main ground on which they based 
their claim is on the right of co-ownership. 


13. The plaintiffs cited the case of Subbiah 
Goundan v. Ramaswamy Goundan, A.LR.. 
1973: Mad. 42 (at p.45), before the High 
Court. In a similar situation it observed: 


"In the instant case, the defendants 

make use of the common channel for 

taking water from their exclusive well 

in S.No.24 only during their turn of. 
enjoyment of the common well. Such 

use of the common channel, by no 

stretch of reason can be said to interfere : 
with the right of the plaintiff in any 

way. Nor can it be said that the 'said 

. user of the channel by the defendants, 
would in any way damage or СЕ 
weaken the channel. Unless the plaintiff 

proves that such use by the defendants . 
in any' way interferes with his* rights. . 
or that the common channel is being 

or is likely to be damaged or injured 

or weakened he. cannot prevent the 

defendants from making изе of the 

channel during theit turn of enjoyment. 
.of the common well by taking water 

from their exclusive well also, ` which - 
is; most advantageous and beneficial 

from their point of view." Y 4 


И the learned single Judge did not agree 
with that decision he should have referred] 
the matter to a larger Bench and thej 
judicial propriety or decorum did not 


` 


è 
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warrant holding contrary to the decision 
of the same High Court by him. * 


14. The defendants indeed are adopting 
а 'dog in the manager! policy.’ Although, 
they do not stand to be prejudiced or 
put to any detriment on their own plead- 
ings, they seek to prevent the, plaintiffs 
from irrigating their lands through the 
common channel from their exclusive 
well. There is no other source of irrigation 
for the plaintiffs.. 


15. Counsel for the defendants-respondents 
on the other hand contended that the 
well W.1 was built after partition by 
the plaintiffs on their exclusive land 
and, therefore, no additional burden could 
be put by the plaintiffs on the common 
channel and if the plaintiffs acquired 
new land then they cannot have апу 
right to irrigate from the common well 
or channel. It was also contended that 
no proof of damage or prejudice was 
.necessary. In support of their contention 
they relied upon the decision of the Madras 
High Court in Sivarama Pillai v. Marichami 
Pillai, (1970)1 M.L.J. 376 : A.L.R.1971 
Mad. 230. In that case it was a common 
ground that as an integral part of the 
partition arrangement, both the branches’ 
would have equal right to take water 
from the well and that right should be 
worked out by the plaintiff taking water 
from the well for three days and the 
defendants in the next three days’ there- 
after. That case was decided on the 
basis of thé terms of agreement at the 
time of partition. It is in the setting 
of the facts of that case that the High 
Court observed: 


"In the nature of things, a well cannot 
be divided by metes and bounds and 
ersons who own joint rights in a well 
(t to the right of the water in the well) 
can enjoy that right either jointly or 
separately only by resort to a workable 
‘arrangement safeguarding and securing 
the right to irrigate the lands allotted 
to the respective branches..... It is impli- 
cit in such arrangements that the common 
source of irrigation, the well, is kept 
in common for the only purpose of 
irrigating the lands which are allotted 
to the respective branches and to serve 


that purpose only, leaving out of account 
the other incidental purposes like bathing, 
washing clothes, taking water for cattle, 
etc. The scheme of the arrangement 
cannot admit of any notion of the parties 
being entitled to the particular quantity 
of water (so many gallons) treating 
that alone as a distinct item of property 
divorced from the lands. The well ig 
set apart as common property for the 
most beneficial and profitable enjoyment 
of the land and it does not matter 
what the label the parties give to their 
i dre in the well, whether it is a right 
to particular share in the well or 
Miete a right to take water by turns. 
But what is crucial is that in the case 
of lands, valuable right is the source 
of irrigation." 


This case is distinguishable оп facts 
inasmuch as in that case at the timé 
of partition the well was kept joint and 
arrangements had been entered into about 
the mode of use of the well fixing the 
duration. If the parties had entered into 
a contract then they would be governed 
by the terms of the contract but in the 
case in hand there was no such stipulation 
about the manner or mode of enjoyment 
of the common well and the common 
channel. 


16. There is yet another reason why 
we would be reluctant to encourage the 
defendants to stop the plaintiffs from 
irrigating their fields from their own 
exclusive well through the common channel. 
In these days of scarcity when every 
effort is being made at all levels to 
increase the agricultural 
feed the country's teeming millions it 
would not he desirable to allow the defend- 
ants to create any hurdle in the irrigation 
of the plaintiffs' plots through the common 
channel from their exclusive well. Thus, 
neither the law nor expediency warrants 
a conclusion as desired by the defendants. 


17. For the foregoing discussion the appeal 
must succeed. It is accordingly allowed 
and the judgment and decree of the High 
Court is set aside and the one passed 
by the first appellate Court is restored 


in order to avoid any likely менше 
to the defendants-respondents. Іп the 
circumstances of the case the parties 
shall bear their own costs. 


JAH Appeal allowed, 


production to. 
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MARCH OF LAW 1984. 


Introduction:—‘‘Search through the casesand 
see whether the instant problem has come up 
before. If so, go by it, if not go by the nearest 
you can find’’ [Per Lord Denningin Heatherv. 
E.E, Consulting Group Ltd.,1| At the same time 


one has to note the warning of Lord Wilberfo- . 


rce **While guidelines are provided by decided 
cases, it should not be thought that parti- 
cular phrases employed in any of them taken 
singly will unerringly lead one to the right 
couclusion". It is an obligation of every 
superior Court to lay down the law in a 
positive way so that confusion does not get 
into the arena of judicial thought, One of 
the qualities of law being that it must be 
clear and definite, it is equally the duty of 
the superior Courts to see that the decisions 
stick to these principles [Tejuram Jain v. 
Diwan Chand Chawla*,] The Court's real 
merit will manifest itself only if the Court cleans 
the cobwebs of the law andigives a push for. 
ward to modern trends in jurisprudence. A step 
onward,a difficulty solved, a doubt cleared, a 
conflict settled, a new vista oponed would be 
really a march of law. Via trita, via truta 
(beaten path is safe path) is in sooth caution 
against over-activisim. Excess of caution 
may hold a principle in fetters and stunt its 
development. New problems and situations 
continuously arise when analogies may 
prove equivocal and precedents are silent. 
The path of judicial interpretation 
to hold a just middle way between excess 
of valour and excess of caution. It is some- 
times said that precedents ensure certainty in 
law. Apropos this, one is reminded оЁ the 
statement of a famous Judge: '*Certainty I 
regard, often as a will o-the-wisp" It is har- 
dly disputed that precedents should not ‘‘like 
the coral reef become a structure of fossils." 
It js interesting to know that the European 
Court at Luxembourg favours schematic and 
teleological method of interpretation look- 
ing to the scheme or design and filling up 
gaps. In the light of the aforesaid norms the 





1. 48 T.C. 293. 
2. .(1983) 55 Cut. L.T., 224, 
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is then ` 


question of the march of law during the ex- 
piring year, whether real or illusory, falls 
to be gauged The following review briefly 
sets out the law as found in the decisions 
of our High Court in the course of 1984 
and a few decisions of the Supreme Gourt 
under some of the more important titles of law. 


High Court: Jurisdiction and Powers— 
In Sundaram Finance у, State of Tamil 
Nadu’, it is held that the High Court сап. 
not direct the lower Court to keep a plaint 
un-numbered indefinitely. The lower Court 
cannot be directed to receive a plaint with- 
out payment of the full Court fee. The High 
Court cannot sit in appeal over the interim 
orders passed by the Supreme Court in an 
appeal pending before it. Rajeswari v. Palani- 
appan?, states that though the right to 
relief in an action between parties must be 
be judged in relation to the date of the suit, 
the Court may take subsequent events into 
consideration for moulding the relief in fair- 
ness to both the parties. Chief Engineer v. 
Raman?, points out that tbe High Court 
exercising powers under Art. 226 of the 
Constitution is not exercising administrative 
jurisdiction over the affairs of the Electricity 
Boatd.In C.M.A. No. 76357 of 19804, itis laid 
down that the High Court is not constituted 
аз. a Special Tribunal to hear appeals under 
the Motor Vehicles Act. Sec. 110.D merely 
states that any person aggrieved by an award 
ofthe Claims Tribunal may within the time 
prescribed prefer an appeal to the High 
Court. When the statute directs an appeal 
to an ordinary civil Court without in any 
manner prescribing the practice, procedure 
and powers of such Court as a civil appellate 
Court, the Court will have to deal with the 
appeal with all the trappings and powers of 
an ordinary civil Court of appeal. In Siligiri 
Municipality v. Amalendu Das’, the Supreme 
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Court holds that normally the High Court 
should not as a rule in proceedings under 
Art. 226 of the Constitution grant any stay 
of recovery of any tax. The grant of stay 
in such matters should be an exception and 
not а гше. The Court should strike а deli- 
cate balance after considering the pros and 
cons of the matter lest the larger public 
interest is not jeopardised and institutional 
embarrassment is eschewed. In Mittal v 
State of Haryana! the Supreme Court points 
out “її is desirable that the High Court 
when dismissing a writ petition jn limine 
shoüld set forth a brief statement of the 
reasons for its order instead of disposing 
of the proceeding by the single word 
‘dismissed’’. 


Bar: Its privileges and duties.—In Pandu- 


rang у. Bar Council? the Supreme Court 
elucidates: (1) An advocate stands in 
loco parentis towards litigants. Where he 


is entrusted with a brief he is expected to 
follow norms of professional ethics and try 
to protect the interests of his client in relation 
to which һе occupies a position of trust. 
Не is expected to give proper and dispas- 
sionate legal advice to his client for the 
protection of his interest. (2) Giving improper 
legal advice by an advocate is different from 
giving wrong legal ‘advice. Negligence 
unaccompanied by moral delinquency їп 
the exercise of his 
amount to professional misconduct, but to 
act towards his client otherwise than with 
the utmost good faith is unprofessional. (3) 
There is nothing unprofessional in drafting 
an affidavit on the instructions of the client, 
but it is professionally improper for a member 
of the Bar to prepare false documents or to 
draw pleadings knowing that the allegations 
made are untrue to his knowledge. (4) 
Findings in disciplinary proceedings by the 
Bar Council must be sustained by a higher 
degree of proof than that required in civil 
suits, yet falling short of the proof to 
establish a conviction in а criminal prosecu- 
tion, Therc should be a convincing prea 
porderance of evidence. 


Constitutional — Law.—1n Vadiappan v. 
State of Tamil Nadu? it is beld that 
inasmuch as the taking over of the manu- 
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facturing activity of arrack by the State in- 
volved considerable finance and the availa- 
bility of the technical know-how and other 
infrastructural facilities and the Government 
felt that it did not have the financial and 
other such facilities at present enabling it to 
take over the manufacture of arrack from 
the private sector to the public immediately, 
the contention that the Government's action in 
hoosing to take over only wholesale supply 
leaving out manufacture is arbitrary is not 
acceptable. The exclusion of the manufacturers 
from the operation of the T.N. Prohibition 
(Second Amendment) Ordinance IV of 1938 
is not discriminatory and the impugned Ordi- 
nance is constitutionally valid. Since the re- 
quirements of Article 213 of the Constitution, 
namely that the State Legislatures should 
not be in session when the Ordinance was 
issuéd and the Governor was satisfied as to 
the existence of circumstances which rendered 
it necess гу for him to take immediate action, 
were satisfied in the instant case, the Ordin= 
ance couid pot be challenged on the ground 
that there was no urgency or that there 
was no Satisfaction by the Governor as to the 
circumstances warranting him to take im- 
mediate action. The plea of promissory 
estoppel is not available to a party against 
a legislative or sovereign function. 
There is no fundamental right todo trade 
or business in intoxicants and the State, 
under its regulatory powers had the right 
to prohibit absoJutely every form of activity 
in relation to intoxicants, its manufacture, 
storage, export, import, sale and possession, 
and in all their manifestations these rights 
are vested in the State. In State of Tamil 
Nadu v. Abu Kaur Bai}; the Supreme Court 
in holding that the T.N. State Carriage and 
Contract Carriages (Acquisition) Act—XII 
of 1973—15 constitutionally valid, makes it 
clear that although the Directive Prénciples 
are not enforceable, yet the Court should 
make a real attempt at harmonising and 
reconciling the directive prineiples with the 
fundamental rights and any collision between 
the two should be avoided as far as possible. 
Article 31.C gives a complete protective 
umbrella to any law passed with the object 
of achieving the aims and goals of Article. 
39 (b) and (c) so as to make it immune from 
challenge on the ground that it violates 
Articles 14, 19 or 41. The only condition 
for the application of Article 31-C is that 


затар a TJ IN O DUCI sentar CRESCENT TD 


1. AIR. 1984 S.C. 326. 


c 


Tj MAROH OF LAW 3 


there should be a nexus between the concerned 
law and the provisions of Article 39 (5) and 


. (c) and the reasonableness should be regard- 


"s 


ing the nexus rather than the law. Evena 
nationalisation scheme meant for the purpose 
of distribution or preventing concentration 
of wealth would be sufficient nexus to attract 
the operation of Article 39 (5) and (с). 
A declaration in the impugned Act regarding 
the purpose mentioned in Article 39 (6) and 
(c) may generally be evidence of the nexus 
between the law andthe objects of Article 
39 (b) and (c). The Preamble to the Tamil 


Nadu State Carriage and Contract Carriage: 


(Acquisition) Act (ХІ оѓ 1973) expressly 
mentions that the Act was passed with the 
intention of giving effect to Art. 39 (b) and 
(c) and is thus protected under Article 31-C. 


The contention that by virtue of the Act the 
financiers who were the owners of the stage 
ог contract carriages would be completely 
wiped out of businees and thereby Article 19 
is violated cannot be accepted. The State 
has nationalised the stage and contract 
carriages for the purpose of providing a 
general and expeditious transport at reason- 
able rates to the members of the public and 
such policy is in public interest and cons- 
titutes an important public purpose. The 
term ‘‘distribution’’ in Article 39 (b) does not 
mean only distribution of a particular kind 
or to particular persons but comprehends 
apportionment, allotment. allocation and 
classification. By nationalising transport 
as also the units, the vehicles would be able 
tO go to the farthest corners of the State 
and penetrate as deep as  posssible and 
Provide better, quicker and more efficacious 


facilities This would undoubtedly be a dis- 
tribution forthe common good of the 
people and would be clearly covered 


by Article · 19 (с). Nationalisation of 
transport is а distributive process for 
the good of the community. By nationalising 
the transport business which was otherwise 
run by а handful of capitalists the 
concentration of wealth in the hands of a 
few would be avoided and would there. 
fore benefit the community at large. The 
expression ‘“‘material resources" in Article 
39 (b) is wide enough to cover not only 
natural or physical resources but also  mov- 
able or inmovable properties such аѕ vehicl- 
es, tools and implements, workshops etc. 
The mere fact that the resources are mate- 
rial will make no difference in the concept 
of the word *'resources". In Gramaphone 


Company of India Ltd. v. Birendra', the 
Supreme Court adverting to correlation 
between International Law and Municipal 
Law, holds that nations must march with 
international community and municipal law, 
must respect rules of international law even 
as nations respect international opinion. 
The comity of nations requires that rules of 
international law may be accommodated in 
the municipal law even without express 
legislative sanction provided they do not 
conflict with Acts of Parliament. But when 
they run into such conflict, the sovereignty 
and the integrity of the republic and the 
supremacy of the constituted legislatures in 
making the laws may not be subjected to 
external rules except to the extent legitimately 
accepted by the constituted legislatures 
themselves, The doctrine of incorporation 
also recognises the position that the rules 
of international law are incorporated into 
national law and considered to be part of 
the national law unless they are in conflict 
with an Act of Parliament. Comity of nations 
or no, municipallaws must prevail in case 
of conflict. Ramamooorthy Sastry v. Silver 
Paints and Varnish?, states that all legisla- 
tions are territorial in operation and Article 
215 adumbrates this principle. All the Acts 
of the Tamil Nadu State Legislature can 
have only territorial operation. It cannot 
and will not apply to persons outside the 
State oraffect events that take place out. 
side. Extra-territorial application will arise 
only when there is a nexus between, the legis- 
lation and the person or thing placed out- 
side the territories. Hence it does not follow 
that a debt which had ripened into a decree 
ina Court outside the State of Tamil Nadu 
will get discharged or execution abated in 
respect of the said decree transferred for exe- 
cution ina Court in Tamil Nadu. Chief 
Engineer v. Ratnam? decides that the High 
Court exercising powers under Article 226 
is not exercising administrative supervision 
over the affairs of a body like the Electricity 
Board. Surya Rao v. Madras Refineries Ltd‘, 
expresses the view that the High Court is not 
a Court of Appeal against orders of promo- 
tion, nor is the Court an administrative tri- 
bunal to consider the propriety or otherwise 
of the orders of promotion, in the absence 
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of patent and glaring mala fides made out 
against the employer. A Government Com- 
pany can be regarded as an ‘authority’ for 
the purpose of Article 12 if it has the attri- 
butes of an instrumentality or agency of the 
Government. Viswanathan v. Dy. Registrar 
of Co-operative Societies!, holds that where 
effective alternative remedies exist under the 
concerned statute the petitioner cannot in- 
voke theextraordinary jurisdiction of the 
High Court under Article 226.  Giridharilal 
v. State of Tamil Nadu®, decides that the 
right to carry on trade as an auctioneer is a 
fundamental right and hence where the im- 
pugned rule is not a regulatory measure (Rule 
12, clause 5) in the Tamil Nadu Pawn Brok- 
ers Rules, 1944 (as amended by G.O Ms. 
No. 1259, Revenue, dated 29th May, 1981, in 
the instant case), but imposes unreasonable 
restrictions, it is not protected by Article 
19 (6) and certiorari will issue. Rajeswari 
v. United India Insurance Co.8, points out 
that the power of superintendence is both 
judicial and administrative. To proceed on 
the basis that for exercisinf powers under 
Article 227 one should look to the legisla- 
tion because exercise of pcwer under the 
Article ina particular manner would go 
against the substantial provisions of the 
enactment overlooks the fact that the power 
under Article 227 is a constitutional power 
and no legislative enactment can take away 
or circumscribe or nullify the exercise of the 
supervisory powers conferred by the Consti- 
tution on the High Courts. The power of 
transfer of proceedings within its jurisdiction 
is part of the supervisory jurisdiction and the 
absence of a provision in the Motor Vehicles 
Act for transfer to be effected would not de- 
prive the High Court of the power to trans- 
fer pending proceedings from one Tribunal 
to another, if circumstances warrant. George 
Verghese v. Food Gorporation*, holds that 
it is not open to the Department to resurrect 
the same old charges on which the petitioner 
faced a criminal trial and was acquitted to 
proceed departmentally. Where the charges 
in the trial Court and the memorandum of 
charges served later on the petitioner were 
identical, there is no jurisdiction for the 
Department to proceed against him. 
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Industrial,and Labour | Law. Та Swadeshi 
Cottan Mills T.S.P. Union v. Nutional Tex- 
tiles Corporation, it is held that an indus- 
try must be owned by the person or entity 
before there could be carrying on either by 
the owner or under the authority of the 
owner. In respect of an industry carried on 
by or under the authority of the Central 
Government it will be equated to an emplo- 
yer under the Indnstrial Disputes Act, 
though for the purpose of representation it 
will be **the authority prescribed in this be- 
half or where no authority is prescribed the 
It is the owner- ` 
ship of the industry by the Central Govern- 
ment and not its management, however per- 
vasive and deep it may be, that is the deci- 
sive test of its being a Central Government 
undertaking. In the case of companies and 
corporations the control by the Central 
Government wholly or partly will not lead to 
the conclusion that the company or согрога- 
tion is owned by the Government. Workers 
of Mica Farm Chemicals v. Government of 
Tami! Nadu?, observes that section 11-A of 
the Industrial Disputes Act confers a very 
valuable right on the workmen since even if 
after reference when the matter goes before 
the Tribunal or Labour Conrt it is found 
that the chargesare proved he can yet 
question the punishment. -Though the mis- 
conduct alleged against the workman 
stands proved and Government feel that the 
punishment is grossly disproportionate to 
the misconduct alleged nevertheless the 
Government will be duty bound to make a 
reference. Declining is possible only 
if there is а consideration „ of the 
same. It is not necessary that the order 
declining to make a reference itself must 
contain the statement so long as oneis able 
to discern the same from files. Coimbatore 
Periyar Mavatta DPTM Sangam v. State 
of Tamil Майи, lays down that where the 
Government is of the opinion that there is 
a bona fide dispute requiring adjudication 
the Government has ample power to make 
a reference of the dispute under S. 10 (B) 
for adjudication by the Industrial Tribunal. 
G.O. Ms. No. 2383, Labour and Employment 
Department dated 9-11-1982 is in perfect 
accord with S. 10 (B) and the Government 
F A А 
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is entitled to say that because, the cotton 
industry is declared as a public utility ser- 
vice for the purpose of the Industrial 
Disputes Act and because it is of opinion 
that for the purpose of maintaining supplies 
and services essential for the life of the 
community, for maintaining employment 
and industrial peace in the cotton textile 
industry, there shall be no strike. Kalpana 
Textiles v. Additional Commissioner for 
Workmen’s Compensation ' holds that 
under the later clause in S. 25- (2) the 
rights and liabilities of employers and work. 
men in sofar as they relate to lay-off and 
retrenchment shall be determined in accor- 
hance with Chap. V of the Industrial Disputes 
Act, and hence any State Act will 
have to give way to that extent. Gopala- 
krishnan v. Management of Indias Potash 
Ltd. ?, takes the view that for the purpose 
of 8. 33 (2) (а) it has to be seen whether 
the employer has altered the terms and 
conditions of service de hors the terms of 
the employment which will amount to 
contravention of that provision. Where 
according to the terms and conditions of 
appointment the appellant was liable to 
serve in any of the offices or field locations 
ofthe management within the Indian Union 
as may be decided by the management from 
time to time prima facie the transferability 
of the appellant to any place in India is a 
condition of service applicable to him. 


Gontracts and ancillary laws.—In Mrs. 
М.М. Roy v. Pandian, it is elucidated that 
the maxim in pari delicto potior est cons 
ditio possidentis is an application to parti- 
cular*set of circumstances of a more general 
maxim ex turpi causa поп oritur actio 
signifying that по right?of actionTarises out 
of a wicked cause, that the phrase in parl 
delicto suggests that there should be an 
act of delinquency, an illegal act and both 
parties should be delinquents, that too, 
equally, with the same degree of guilt, and 
that where money was paid to the defendant 
asaloan believing he would help in securing 
a seat in the Medical College for the plain- 
tiff’s son but the seat was not secured 
the transaction is not illegal. The plaintiff 
does not endeavour to recover money paid 
as .a quid pro quo for a seat to 
be secured by the defendant exerting in- 
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fluence on the Committee of selection, that 
the real cause of action is loan of the money 
which the defendant had undertaken to 
repay and the plaintiff does not have to 
rely on the matter of admission for the 
recovery of the loan. Mrs. Mehra Belgam: 
vala v Bell and Go! states that “goodwill” is 
a composite thing referable in part to the 
locality of the firm, in part to the way їй 
which the business is conducted and persona- 
lity of those who conduct it, and in part to 
the likelihood of competition etc. The method 
of valuing goodwill in practice is “certain 
number of years purchase of past profits or 
earnings. It is calculated on the following 
bases; (1) the profits for an agreed number of 
years preceding the evalution when averaged, 
so as to arrive at the annual profits earned 
during the period and (2) the goodwill is then 
estimated to be at so many years’ purchase 
of such average profits. 


Sesharal Bajna v. Subramanian 9 expresses 
the view thatin a blank promissory note 
without a date on the note and the name of 
the promisee, unless the drawee's name is 
inserted before the filing of the suit, the ins- 
trument is not a promissory note. Unless the 
plaintiff or the holder exercises the authority 
under section 20 ofthe Negotiable Instruments 
Act within a reasonable time it does not 
import a contract and he cannot recover the 
amount on fhe instrument. The date of the 
promissory note if subsequently filled though 
with the permission of the Court, will amount 
to materialalteration. As in the instant case 
the plaintiff had filed the suit without even 
filling up the date under the authority afforded 
under section 20, the position is the alteration 
affects the very contract itself and no decree 
can be passed on such an instrument which 
had no legal existence on the date of the suit. 


Property Law.—In Venkatesa Ghettiar v. 
Annamalai Industrial Gorporation® it is 
held that conversion of paddy into rice is nota 
manufacturing process as per section 106 of 
the Transfer of Property Act. The lease ofa 
rice mill consisting of the premises and the 
rice milling machinery belonging to the land« 
lord and erected in the building is a com- 
posite lease exempt from the provisions of 
the T.N Buildings (Lease and Rent Con- 
trol) Act of 1960. Rajeswari v. Palant- 
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appan* holds that where a tenant acquires, 
the interest of the landlordin the eviction 
suit there is no Jis as the main interest coales- 
ces in a single person and the suit has to be 
dismissed as having become infructuous even 
under the Rent Control Act without reference 
to section 111 of the Transfer of Property 
Act. 

Ve 
Land Tenures and Tenancy Legislation:— 
In Palanisankar v. Commissioner of Land 
Administration? it is pointed out that non- 
ryoti land in an estate taken over under the 
T.N. Estates (Abolition and Conversion into 
Ryotwari) Act 26 of 1948 in respect of which 
the plaintiff's predecessor-in-title had been 
let into possession by the landlord will have 
to be dealt with under section 19 (A) of the 
Act. If during the settlement inquiry the 
land had been registered as pannai porom- 
boke action should have been taken under 
section 19 (A) either by the petitioner for 
grant of patta subject to such terms as may 
be specified or by the Department for evic- 
tion of the petitioner or his predecessor-in- 
title as a persoa not entitled to be allowed 
to remain in possession. No such action had 
been taken jn the instant case; no period of 
limitation has been however perscribed for 
filing an application under section 19 (A). 
The Director should consider the application 
now filed under section 19 (A) and dispose 
of the same on merits after issuing notice to 
the pesitioner calling upon him to produce 
the relevant records and evidence establishing 
his claim for grant of patta under section 
19 (A). Ranganathaswamy Devasthanam у. 
Mavadian? holds that where the Inam Fair 
Register and other relevant documents 
showed that the grant in question was in fa« 
vour of the temple section 44 of the Tamil 
Nadu Estates (Abolition of Minor Inams and 
Conversion into Ryotwari) Act 30 of 1963 
makes it clear that such a grant has to be 
presumed as iruvaram grant. As the grant 
was in favour ofthe temple, and is an iru- 
varam grant there is no difficulty in direct- 
ing the issue of patta in favour of the temple 
under section 8 (2) (ii) of the Act. All the 
rights including that of adverse possession 
will vest with the Government under S, 3 
and the legislative intent was not to recog- 
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nise for the purpose of the Act any claim to 
ryotwari patta on the basis merely of adverse 
possession. 


The imparting of instruction in the Vedas 
and Agamas isa religious purpose and when 
a public trust provides for imparting of 
such instruction, Kamala Ganapathi Subra- 
manian v. Authorised Officer! decides that 
the lands set apart for the purpose can claim 
exemption under section 2 (1) (її) of the 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act 58 of 1961 from the 
provisions of the Act. 


Pankajamv. Chinnasamy Naidu? makes it 
clear that where the very letting of the suit 
properties to the respondent for cultivation 
had been disputed and though it may be that 
the authorities have to decide the question 
as a jurisdictional fact before considering 
the other matters which could be relevant 
under section 3 (2) of the Tamil Nadu Agri- 
cultural Land (Record of Tenancy Rights) 
Act IO of 1960, yet those gre all matters 
over which the Record Officer or other 
authority functioniog under the Act alone 
will have jurisdiction and the civil 
Court cannot go into the questions. If the 
civil Court cannot proceed to investigate 
whether the person is a cultivating tenant 
or not, then, equally it cannot declare that 
he has such rights. The consequential relief 
of injunction depends upon the adjudication 
as to the status of the plaintiff and when 
that cannot be done by the civil Court, the 
consequential relief also cannot be granted, 
Vanamamalai  Muthiriar V. Srinivasa 
Muthiriar® holdsthat where a suit for a«per- 
manent injunction to restrain the defendant 
from interfering with his possession was 
filed on 1st November, 197! earlier to the in- 
troduction of section 16-A of the Act in the 
year 1972, the jurisdiction of the  cjvil 
Court to entertain the suit for injunction 
cannot be said to have been taken away by 
S. I6-A of the Act. 


Manickam v. Dharmapuram | Adheenam* 
lays down that the definition of kudiyiruppu 
in Tamil Nadu Kudiyiruppu Act makes it 
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clear that what is contemplated by kudiyirup- 
puis the site of any dwelling house. The 
emphasis is on the site and it will not take 
within it a building. The superstructure came 
to be included only under the 1971 Act. 
Only on such of those agriculturists who were 
in enjoyment of kudiyiruppu the Act confer- 
red benefit. Where the building alone was 
demised there is absolutely no scope for 
applying the Tamil Nadu Act 17 of 1978. 
To invoke the benefits of the latter Act, one 
must be a cultivating tenant with reference 
to the demise. He cannot be a cultivating 
tenant with reference to a building, 


Ganapathy Thevar v. Executive Officer, 
holds that where the Revenue Court granted 
time for payment of arrears of rent till a 
particular date and the arrears not being paid 
on that date an eviction order was passed 
On the same day against the tenant, the order 
is one passed without jurisdiction. Rasu, v. 
Special Deputy Collector*, points out that 
where the parties asked the Revenue Court to 
give a decision on the basis of a joint en- 
dorsement in the teeth of section 3 (4) (b) of 
the Tamil Nadu Cultivating Tenants Protec« 
tion Act it was a serious departure from 
the ordinary procedure and practice of the 
Revenue Court putting the Court wholly 
and totally out of its course. By the 
joint endorsement the  petitioner-ten. 
ant bad agreed that no discretion in the 
matter of granting time need be exercised 
in his favour and no further time also need 
be granted, a course directly opposed to ғес- 
tion 3 (4) (6) and requested the Court to 
adopta procedure extra cursus eurials. Singara 
velu Pillai v. Subramania Gurukkal?, states 
that where in a petition for eviction а preli- 
minary order directing deposit of rent on or 
before a particular date was made and the 
rent, not being so paid or deposited on the day 
following an eviction order was passed, the 
order is valid and legal. 


Sivanu Mudaliar v. Sivapakia | Nadar*. 
decides that the scope of enquiry under 
section 5. (2) of the Tamil Nadu Cultivating 
Tenants (Paymeat of Fair Rent) Act—24 of 
1956—is restricted and compact and permits 
consideration of remission in the rent on the 
ground of adverse seasonal conditions which 
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result in the reduction of the gross pro- 
duce from any particular crop to the extent 
of more than 25 percent and the scope of 
the consideration of the claim for discharge 
of the arrears of rent under Tamil Nadu 
Act 15 of 1980 is completely different from 
the scope of the consideration of an appli- 
cation under S. 5 (2) of the former Act—24 
of 1956. 


Thamir assu v. Kamalathammal *, takes the 
view that under the Pondicherry Cultivating 
Tenants Protection Act—9 of 1971—there 
cannot be a direction by the Presiding Officer 
in the same order that the failure to deposit 
the paddy or its value within two months 
will result in the tenant being evicted from 
the concerned lands and such order is liable 
to be set aside. Sivachidambaram v. Anna- 
malai Mudaliar ? points out that to decide 
whether a kuthakaikarar of cocoanut trees 


-for collecting the usufruct would be entitled 


to the benefit of the Pondicherry Cultivating 
Tenants’ Protection Act it is not sufficient 
merely to give a finding as to whether the 
demise was of the usufructs alone or of the 
land also. There ought to be a probe into 
the further question as to whether the plain- 
tiff fulfils the character of a cultivating 
tenant under the Act. For this the Court will 
also find out as to whether the land was 
transferred for cultivation, namely the use 
of the land for purposes of agriculture or 
horticulture and as to whether the plaintiff 
contributed his own physical labour or that 
of any member of the family in the culti. 
vation of the land. 


Hindu Law and related legislation.--In Kri- 
nan v. Ramaswami ? it is held that a copar- 
cener who challenges the title of the member 
of the joint family who has purchased pro- 
perty in his own name and pleads that it 
should also be brought into the hotch-pot, 
has to establish by cogent and mature evi- 
dence that there was enough ‘surplus income 
available in the joint family which positively 
could be the foundation for the acquisition 
but the application of the principle to a parti- 
cular case will have also to be done with refers 
ence to the facts of each case. Where the en« 
tire bequest cannot stand since the concerned 
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property was joint family property, the be- 
quest in so far as it related to the share of 
the testator can be sustained in favour of 
the legatee. Sarojini Ammal v.  Anbazhgan!, 
states that it is not for the female member 
to prove how she acquired the property ; it 
is for the challenger to establish that the 
property standing in the name of the female 
members is not their own and unless there 
is definite clinching proof to the contrary 
adduced by the challenging member and 
unless it is established that the surplus 
income from the joint family property con. 
stituted the source for the purchase of the 
property in the name of the female member 
it cannot be claimed to be joint family pro- 
perty. Vijayalakshmi v. Ganesa Iyer?, 
makes it clear that the karta of an erst- 
while joint family could not act for and 
on behalf of the heirs or a deceased co- 
parcener (under section 6, Hindu Succession 
Act) for the purpose of  effectuating 
alienation of the severed interest of the 
deceased coparcener in the joint family pro- 
perties, nor could it be stated that any 
acquisition made after the relevant date 
should be deemed to have been made for the 
benefit of the heirs of the deceased сораг- 
cener merely because physical division had 
nottaken place. The normal presumptions 
with regard to acquisitions by the karta could 
not be invoked. Sampoornammal v. Aso kan? 
lays dowu inter alia that where the existence 
of a family necessity is established, the man- 
ner in which it should be met and the man- 
ner of application of the money for the 
purpose of meeting the necessity is a matter 
entirely for the manager to decide and so 
long as he does it honestly in the interests 
of the family the fact that another person in 
his position could have or would have made a 
better arrangement for meeting the necessity 
is not an argument available to invalidate the 
actual arrangement made by the manager. 


Kuppuswamy v. Deivnthal! expresses the 
view that the provisions of the Hindu Mar- 
riage Act as such do not lay down in specific 
terms that the violation of S. 5 Cl. (120) would 
make the marriage void or voidable. It is 
not therefore possible to  charactarise 
such marriage as invalid so as to dis- 
entitle the wife from claiming mainten- 
i 
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ance. Deivannai Ammal v. Subbiah 
Pillai* points out that there is a difference 
between the Common Гат and the 
Hindu Marriage Act approaches regarding 
maintenance for the wife. The wife has a 
cause of action іп Common Law for main- 
tenance if there is desertion on the part of 
her husband or cruelty which entitled ber 
to live separately. If the wife fails to 
establish that she has got the right she is not 
entitled to maintenance under Common Law. 
The Court exercising jurisdiction under the 
provisions of the Hindu Marriage Act is 
empowered to allow permanent alimony to 
a divorced wife. 


Suresh Babu у. Mahu?, elucidates that guar- 
dianship, in its ordinary connotation, would 
take in custody and care ofthe minor which 
could be equated to guardianship of the 
person; and custody and contro! of the 
property is really guardianship with reference 
to the property of the minor. The proviso 
to section 6 of the Hindu Minority and 
Guardianship Act however carves out a 
special right relating to custody in favour of 
the mother where the infant child has not 
completed the age of five years. Though 
the father would still be the natural guardi- 
an of the infant under section 6 he would 
not as of right be entitled tothe custody of 
the infant. It is not necessary in every case 
where the statutory recognition of the pre- 
ferential claim of the mother to the custo- 
dy ofan infant child who has not comple- 
ted five years is sought to be enforced that 
the father should be found to be disqualified 
or that there should be a prayer for the 
removal of the father as the natural guar- 
dian and for the appointment of some other 
person as a suitable guardian. In such cases 
it is not merely the rigbts of parties with 
reference to custody that have to be сопсВег- 
ed, Апу such adjudication must be for the 
welfare of the infant child and the  expres- 
sion **welfare'* must be understood as mean- 
ing and including every circumstance which 
must be taken into consideration. 


Vijayplakshmi v. Ganesa Iyer3, lays down 
that the proviso and Explanation to S. 6 of 
the Hindu Succession Act leaves no room 
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for doubi that on the death of a coparcener 
there would be a destruction of the joint 
family as it existed prior to his death and 
there could no longer be a joint family tak- 
ing in the interest of the deccased coparcener 
which got severed on the footing of a notion- 
al partition and which interest gets devolved 
on the heirs ofthe deceased coparcener by 
intestate succession in the absence of a 
testament. There could be determination of 
the share of the ceceased coparcener only in 
the assets of the joint family asthey existed 
on the date of the demise. Not only the 
ratio of the sharing, but also the assets, out 
of which the share has got to be carved out 
get determined as on the date of the demise 
ofthe coparcener. Kuppu v. Kuppuswami 
Manotdiri* declares that where on the date of 
the opening of succession the appellant-widow 
did not suceed to her husband due to her 
unchastity оп that date, under Act 18 of 1937, 
she could not become full owner as she did 
not bave any estate, under S. 14 of the 
Hindu Süccession Act. S. 28 of the latter 
Act can operate only in cases Where the 
inheritance opens after the coming into force 
of the Act. 


Law of Limitation.—1n Sendamar ai Ammal 
v. Vijaya Rajagopal Chettiar®, it is pointed 
out that the cumulative effect of section 3 
and section 29 (2) of the Limitation Act is 
that where any special or local law prescri- 
bed for a proceeding a period of limitation 
different from the provision made in that 
regard in the Schedule, then section 3 shall be 
applieable as if such period were the period 
prescribed by the Schedule and for ascertain- 
ing the period of limitation prescribed for 
any proceeding by any special or local law 
sections 4 to 24 shall be applied to the ex. 
tent fo which there is no express exclusion of 
their applicability by the special or local law. 
Handalappa etc, Co. у. Krishna Reddy 
and Co. ?, holds that in view of the express 
exclusion in-built in the proviso to section 
25 (2) of the Tamil Nadu Buildings (Lease 
and Rent) Control Act, section 5 of the 
Limitation Act would not be applicable to 
proceedings under the Rent Control Act. 
Palanivel Pillai v. Santharam Iyer‘, states 
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that it is only when it is shown that the 
prior civil proceedings could not fructify 

топ account of any recognised ground of de- 
fect of jurisdiction or other cause of a like 
nature, section 14 (1) can be invoked. If the 
earlier proceedings had been dismissed on 
merits or on the ground that the action was 
misconceived section 14 (1) will stand exe 
cluded. Sendamarai Ammal v. Vijaya 
Rajagopal Chettiar’, expresses the view that 
section 24 (2) read with section 3 would have 
the effect of preserving the period of limita. 
tion made available earlier under the French 
Code Civil after merger of the Pondicherry 
territory with the Indian Union. Jn respect of 
a simple mortgage executed in Pondicherry 
territory on 28th June, 1962, providing for a 
period of 3 years for repayment of money, a 
suit instituted by the mortgagee on 28th June, 
1982 will be in time as the French Civil Code 
provides a period of 30 years for the purpose, 
Ramalingam v. Maheswari’, lays down that 
under the first. ground in, O, 9, rule 13, Civil 
Procedure Code ifthe summons was held to 
be not duly served taking note also of the 
Explanation to Article 123 of the Limitation 
Act the ex parte decree will. have to be set 
aside provided the application to set it aside 
is made within 30 days from the date of 
knowledge of the decree. But if there is 
delay such delay has to be explained by 
showing cause therefor under section 5 of 
the Limitation Act. Seougam Chettiar v. 
Narayana Raja’, points out that under Art. 
134 a period of one year is prescribed for 
an application for delivery of possession by 
a purchaser of immovable property at a 
sale in execution of a decree from the time 
whenthe sale becomss absolute. According 
to the provision in Order 21, rule 92 of the 
Civil Procedure Code, the sale will become 
absolute only on the Court making an order 
confirming it. Ganapathi v. Natarajan *, 
holds that the cause of action to seek the 
remedy under section 47 of the Civil Procedure 
Code, accrues to the judgment-debtor only 
on the date of dispossession and the appro- 
priate article of limitation is Art. 137 of the 
Limitation Act. 


„чете 
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Law of Evidence.—In Sara Nssha v. Rajut, 
itis held that under S. 68 of the Évidencs 
Act unless the execution by the person by- 
whom a document purports to have been exe- 
cuted is specifically denied it shall not be ne- 
cessary to call an attesting witness in proof of 
the execution of the said document. The 
.&gverment that “the plaint allegations are 
denied" read disjunctively or conjunctively 
will be a mere denial but not a specific 
denial.. When the legislature used the word 
*specific' it intended that the defence about 
denial of execution should be unambiguous 
so that the person who relies on the docu- 
ment is put on guard.  Margachari v. Kri- 
shnaswami Mudaliar?, explains inter alia that 
when a person has an apportunity to choose 
one or other of two inconsistent things, when 
once he has ma de an election, it cannot be 
retracted. It is final and cannot be altered. 


Civil Procedure Code.—1n Mahaveerchand v. 
Town Panchayat®, it is pointed out that 
since by astute drafting the real relief may 
be camouflaged as to make it fall under a 
different- section so that lesser Court-fee 
may become payable, a Court must be guid- 
ed by the substance of the relief asked for by 
taking into account the entirety of the 
pleas 'Taised and the reliefs prayed for in the 
plaint. Rajeswari v. Palaniappan', states 
that the right to relief in action between the 
parties must be judged in relation to the 
date of the suit, but the Court may take 
into account subsequent events for mould- 
ing the relief in fairness to both the parties. 
Ramamoorthy Sastry v. Selpar Paints and 
Varnish Works®, observes that a decree is 
only a step in the course of realisation of a 
debt; regarded as a judgment-debt the decree 
sought to be executed is but a chose in action, 
Ramasubba Reddi v. SubbayammaS, holds 
thataccording to the definition in section 2 (11) 
of the Civil Procedure Code it is not always 
as legal requisite that inevitably only the beirs 
allof them or any ofthem, should figure 
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as legal representative and that any one who 
intermeddles with the estate of the deceased 
will be a legal represcntative but that definiti- 
on had been narrowed by section2 (8) of Tamil 
Nadu Act 18 of 1960 by qualifying as to 
who had been in continuous possession with 
the tenant for the purpose of carrying on the 
business of the tenant up to the deáth of the 
tenant and continues to carry on the busi- 
ness thereafter. Margachari v. Krishua- 
swami Mudaliar!, states that where the app- 
ellants did not raise any objection but on 
the coatrary made an endorsement that there 
was no objection to the execution of the 
decree, the appellants’ 
executing Court went to the root of the 
matter and would preclude them from rais- 
ing the plea of jurisdiction on the principle 
of constructive res judicata after the pro- 
perty had been sold in execution of the 
decree. Vijaya Bank v. Kiran & Со. decides 
that where a demand draft purchased at the 
Madras branch of a Nationalised bank pay- 
able at its Bombay branch was intercepted 
by a third person and the money was deposi, 
ted in his newly opened account at Madras 
and that account was later on closed, a suit 
by the purchaser of the draft against the 
bank at Madras wherein the draft had been 
deposited for collection in the City Civil 
Court, Madras and also against the issuing 
bank for negligence is competent since obtain" 
ing of the draft in Madras would clearly 
furnish part of the cause of action for the 
institution of the suit in Madra$ within section 
20 (c)ofthe Civil Procedure Code. Thiakosar 
v. Lakshmi Shaumugham Chettiar? , holds 
that where the suit contract was entered in- 
to at Karur, and clause 12 of the contract 
conferred exclusive jurisdiction on Court in 
Madurai and the plaintiff sued for recovery 
of a sum of money in respect of the contract 
at Karur. in view of the finding that" the 
contract had been entered into at Karur, the 
cause of action for institution of the suit 
arose at Karur and clause 12 conferring 
jurisdiction on a Court in Madurai within 
whose jurisdiction no part of the cause of 
action arose cannot be invoked challenging 
the jurisdiction of the Karur court. Rajese 
wari v. United India Insurance:Co*. express- 
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es the view that when the power of trans- 
.fer of proceeding within its jurisdiction is 
part of the supervisory jurisdiction, absence 
of апу. provision in the matter in the Motor 
Vehicles Act would not deprive the High 
Court of the power to transfer pending 
proceedings from one Tribunal to another, if 
circumstances warrant. Rancamoorthy Sastry 
v. Silver Paints and Varnish, makes it clear 
that sections 40 and 42 of the Code are рго- 
cedural and do not dea! with substantive law. 
“In such manner as may be prescribed by the 
rules in force in that State"' occurring in section 
40 refers to the procedure under which execu» 
tion should be had and not to the ripht of 
execution. Similarly the power that is con- 
ferred on the transferee Court under S. 42 is 
the power for the purpose of execution of the 
decree. Notwithstanding the transfer of a 

š -decree to another Court for execution the 
-transferor Court retains control over the 
1 decree. Section 42 does not have the effect of 
converting the decree into a decree passed by 
it for all purposes. Nabisa Beevi v. Canara 
Bank®, lays down that on a consideration 
of the nature of the decree contemplated by 
section 60 as well as the scope of the exem- 
ption enacted under the proviso thereunder 
the mortgage decree sought to be executed 
against the petitioner is outside the scope ofa 
* decree execution of which by attachment-and 
* sale under the section and the proviso there- 
| under, and the petitioner cannot claim the 
, benefit of exemption under cl. (c) to the pro- 
, viso to section 60 (1). Rengaraju Chettiar v. 
` Meenakshi Ammal?, expresses the view that 
| in view of the Supreme Court holding that 
‚ a contract between the parties gets merged 
| in the order of the Court by passing a 
compromise decree and thereafter it secures 
the freedom to act in furtherance of the ends 
of justice, the executing Court in appropri- 
ate cafes could extend the time for payment 

: -of money and when such powers are invoked 
it cannot be said that the executing Court is 

, rewriting the contract entered into between 
theparties orthat it is going behind the terms 
of the decree. Kuppurajammal v. Meenakshi 
Ammal*, holds that on the passing of a final 
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décree for partition by consent of parties 
the Court ceased to have seisin ovér the 
proceedings and therefore it has no juris. 
diction to condone the delay or enlarge the 
time for payment of money under the decree. 
Subbiah v. Muthuswamy!, states that in view 
of the liberal interpreation of the expression 
“the Court which passed the decree or made 
the order” in Order 47, rule 1, the expression 
"save as otherwise provided’’ occurring in 
section 150 opening part cannot be construed 
so as to take away the jurisdiction of the 
transferee Court to deal with an application 
for review in a proceeding received by it by 
way of transfer. The expression'^ save as 
otherwise provided’ would mean that in the 
absence of a contrary provision it cannot 
be said that it is only the Gourt which 
passed the decree or made the order that can 
review it as even a transferee Court can do 
so. Ramalingam wv. Maheswari? holds that 
where an application to set aside an ex 
parte decree is made substituted service under 
Order 5, rule 20 shall not be deemed to be 
due service, The principles governing appli- 
cations to set aside an ex parte decree under 
Order 9, rule, 13 are based on two grounds 
placed alternatively. Under the first ground 
if the summons was held not to be duly ser- 
ved taking note also of the Explanation to 
Art. 123 of the Limitation Act the ex parte 
decree will have to be set aside provided the 
application to set aside is filed within 30 
days from the date of knowledge of the 
decree. If there is delay sufficient cause 
therefor will have to be shown under section 
5, Limitation Act. Even if it is to be held 
that the summons was served taking into 
account the Explanation to Art. 123, Limi- 
tation Act the defendant could show suffici- 
ent cause within the meaning of Order 9, rule 13 
for non-appearance when the suit was called 
on for hearing. This is the alternative 
ground. But the application must be made with ~ 
in 30 days from the date of the decree. If 
filed beyond 30 days the delay beyond 30 days 
will have to be explained making sufficient cau - 
se the refor under section 5 of the Limitation 
Act. Mohana vw.  Kannon?, states that 
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the obligation to produce the documents re- 
lied upon by the defendants at the ‘stages 
contemplated under Order 8, rule 1 (2), Ofder 
8, rule 8-A (1) and both parties under Order 
13, rulé 1 has been done away with in all 
those.cases with reference to documents pro- 
Sauced for cross-examination. This means 
that the defendant confronting the plaintiff's 
witnesses need not disclose the document in 
the list or produce the document at an anteri- 
or point of time or even seek and obtain the 
leave of the Court for tendering such docu- 
ment in the course of cross-examination ofa 
witness of the other side. The expression 
plaintiff's witnesses in Order.8, rule 1 (6) 
and rule 8-A (3) would take in not only the 
'wiinesses on behalf of the plaintiff but also 
the plaintiff himself when he is examined as 
a witness in support of his case. Brahmaraj 
v. Stvakumar Spinning MillsLtd.*, lays down 
that a distinct, separate and new case arising 
out of a subsequent event cannot be brought 
in by way of amendment. One of the salient 
considerations which should weigh with the 
Court inan application for amendment is 
how far the proposed amendments are neces- 
sary to determine the real controversy that 
is the subject-matter in issue in the pending 
litigation. Convenience to the party seeking 
the amendment and lack of prejudice to the 
other side are not the criteria. Pugal v. 
Kamala?; points out that Order 17 enables a 
Court to decide a case under Order 17, rule 
3 or Order 17, rule 2. What exactly the Court 
has done will depend on the facts and cir- 
cumstances of the situation. The fact that 
. the Court has cited Order 17, rule 3 (a) for 
dismissing the suit will not be conclusive on 
the question whether the decision was on 
merits or not, In every case the Court will 
have to lift the veil and find out. if the 
Court found, that the dismissal was 
really on the ground of попр-ргоѕеси« 
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tion on the part of the plaintiff, then 


notwithstanding the ‘fact that the provision . 


under Order 17, rule 3 (а) has been cited 
by the Court it will be open to consider the 
order as really one for non-prosecution and. 
not on the merits, Ifan order in law and 
substance is an order under Order 9, though 
purported tobe under Order 17, rule 3it woe 
uld cause unnecessary expenditure of time and 
money to an aggrieved party if he is com- 
pelled to file an appeal instead of an 
applicagion for restoration. Notwithstanding 
the fact that the Court purports to act under 
Order 17, rule3 if the circumstances set 


out by the Court are such that an order , 


under Order. 9 read with Order 17, rule 2 
could be legally justified and the actual order 
passed is one under Order 9 read with 


Order 17, rule 2 itis permissible for the Court '. 


to entertain an application for restor- 
ation under Order 9. Ganapathi v 
Natarajan*, makes it clear ‘that any Court. 
sale held without service of notice on the 


` judgment-debtor as prescribed under Order 21, 
is because the power to ~ 


rule 61 is void. It 
sell the property in execution comes to vest 
with the Court only after service of the notice 


on the judginent-debtor under Order 21, rule- 


66, Where there are irregularities in the 
conduct or proclamation of sale such sale 
can be set aside only on an application under 
Order 21, rule 90. Neelambal v. Mohanram: 
Chettiar®, lays down that when in law under 
special enactments, applications could be filed 


for setting aside a Court auction sale *whieh, 


is awaiting confirmation, a civil Court would 
not be right in confirming the sale by confine 
ing its attention to Order 21, rule 92, Civil 
Procedure Code. Ап order of confirmation 


cannot be passed because a civil Court is. 


confined not only to the Civil Procedure 
Code, but has to enforce the provi- 
sions of special enactments which embrace 
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the property involved іп the Court auction 
sale held in a civil suit. Rahmania Trad- 
ing Co. у. Pandarinathan expresses the view 
that uader Order 21, rule 98 (1) all questions 
relating to right, title and interest in the 
property arising between the parties to a 
proceeding.on an application under rule 97 
shall be determined by the Court dealing 
with the application and not by a separate 
suit. Upon the determination of the question 
under rule 101 an order shall be made allow- 
ing the application and directing the applia 
cant to be put in possession of the property 
or dismiss the application or pass such order 
as it may under the circumstances of the case. 
Order 21, rule 98 (1) is, applicable to a 
case where the obstruction was by a person 
other than the judgment-debtor or by some 
other persons at.his instigation ог: on his 
behalf. The words ‘‘subject to the provisions 
of sub-rule (2) in rule 98 (1) only mean in 
the case of obstruction by the judgment. 
debtor or any of those mentioned in clause 
(2), not only can the Court direct the applicant 
to be put in possession of the property but 


also to detain the judgment-debtor or the 


person acting at his instigation or on his 
behalf in civil prison for a term which may 
extend to 30 days. In case of obstruction by 
otherg there isno power in the Court to 
detain them in civil prison. Chockalingam 
у. Veerabhadra Ghettiar®, points out that 
from the provisions of Order 21, rule 101 it is 
apparent that the question to be determined 
in a ‘proceeding under rule 97 or rule 99 has 
to be decided by the executing Court and not 
by a separate suit, that is to say a separate 
suit in such a matter is barred. Lala 
Ghatram v. Krishnammal?, makes it clear that 
where the plaintiff's case is not that there is 
some further evidence to be let in to esta. 
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blish her. case but to wipe the slate clean of 
her own pleadings andto start a fresh litiga- 
tion on fresh pleadings the grant of permis- 
sion to withdraw the suit would not be 
warranted, Such grant isa non-exercise or 
irregular exercise of judicial discretion 
under Order 23, rule 1 of the Civil Proceg 
dure Code, Sevugan Chettiar v. Narayana 
Каја, points out that deposit has to be 
made at any point of time before or after 
confirmation of the sale. Where confirmation 
has not reached finality because the appeal 
is pending in that sense, there is no confir- 
mation ofthe sale in the eye of law; the 
provision in Order 21, rule 92, will be satis- 
fied if the deposit is made beforejconfirmation, 
It is not a watering down of the imperative 
implications of the said provision by counten- 
aucing any such proposition that there coald 
be a payment or adjustment out of Court 
other than the deposit contemplated under the 
provision. Pappammal v. Ghi dambaram?; states 
that Order 38, rule 5 (4) is a protective 
measure conceived in the interest of the 
defendant and intended to invalidate orders 
of attachment before judgment of his or ber 
properties indiscriminately without notice 
giving an opportunity to stave off the attach 
ment by offer of security and without rigidly 
conforming to the requirements of Order 
38, rule 5 (1) It is imperative in view of 
Order 38, rule 5 (4) that a notice on the 
lines of Form No. 3 to Appendix H adapted 
to meet the requirements of Order 38, rule 
5 (1) should be prescribed for use; 


Sakuntala v. Sarangapani Naidu? holds t hat 
the general rule is that an appellate Court 
while adjudicating the rights of parties will 
confine its consideration to facts and law 
asthey stood when the lis terminated in the 


PO OL чачту ИНЧИ PT uen imn. у НИЙ 
1. (1984) 2 M.LJ. 55. 


* 2. (1984) 1 M.L.J. 148. 


3. (1994) 1 M.L J. 336. 


first Court and normally will not take cogniz- 
: ance of fact and change inlaw which came in 
subsequently. But the Court can in excep- 
tionalcases venture out of this rule and 
mould the reliefs suitably. Dosky Machado 
v. Francis Gomez !, points out that a power 
of review is not an inherent power; it must 
be conferred by .law. either specially or by 
necessary implication The Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 does not confer a power of review on 
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1.. (1984) 2 MLJ. 42. 
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the Rent .Cohtroller. Subbiah v.: Muthu- 
swamy!,makes it clear that after.the repeal 
of Order 47, rule 2-by Act 66 of 1956 an 
application for review 


appear that even in a particular Court, a 


successor can review the order passed by 


his ргейесеѕѕог-іп-оћсе. A transferee Court 
also will have jurisdiction to deal with an 
application when made before it. 


— — — — 


* 


1. (1984) 1 M,L J. 354. 
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governed by Order 47, rule 1 and it would 
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V. Ratnam, J. 
Venkatachala Maudaliar v. 


Balambal. 


18th September, 1984. 
C. R. P. No. 2121 of 1984. 


(A) Tamil Nadu Debt Relief Act (40 of 
1979), section 17—Amount due under a pro- 
missory note—Application for declatation of 
the same ordered— Costs awar de d—Inclusion 
of counsel’s fee—Whether can be fixed as in 
the cose of original suit—Fee to be fixed 
indicated. 


(B) Civil Procedure Co de(V of 1908), section 


А 35—Applicability. 


Heid:—The declaration passed by the Courts 
under section 17 (4) (а) or (b) of Act 40 of 
1979 ‘affects the rights of parties and 
that is why those orders have been made 
appealable but not an order under section 
17 (5) of the Act which merely enables the 
creditor to obtain on the strength of the 
decree with a view to recover 
the amounts declared due from the debtor. 
In this case there is no dispute that that the 
amount due to the respondent had been 
declared and the respondent had also paid 
the court-fee thereon and under the terms of 
section of the act, the petitioner was 
bound to pay the Court-fee alsa, in addition 
to the amount decreed in favour of the 
respondents. Я 


‚ No doubt section 17 (7)'of the Act speaks of 


costs ordered to be paid under section 17 (6) 
of the Act and this would, ordinarily take 
in the €ourt fee paid by the creditor to get à 
decree for the amount declared due. How- 
ever, there is absolutely no indication 
whatever in section 17 (7)of the Act that 
counsel's fee is toially excluded or that the 
Court cannot award any reasonable fee to 
counsel, having regard to the contest in the 

roceedings. Tbe provision under section 
17 (8) of the Actrelating to the applicabi- 
lity of the procedure in the Code of Civil 
Procedure would attract section 35 of the 
Code and would enable the Court to award 
costs in a proceeding arising under section 
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17 of the Act, though such cases have not 
been specifically referred to and provided 
for in that section. There is also no indica- 
tion in the provisions of the Act that 
counsel’s fecs normally forming part of the 
costs, should be totally excluded in adjudi- 
cating an application under section 17 of 
the Act. In the absence of any such provi- 
sion in the Act the costs of the proceedings 
should be in the discretion of the Court and 
the Court ordinarily has power to determine 
by whom and to what exient the costs are 
to be paid. In the absence of any specific 
provision in the Act, the procedure under 
section 35, Civil Procedure Code, relating 
to award of costs along with the Legal 
Practitioners-Fees Rules would apply and 
the counsel’s fee could be provided fcr and 
allowed evenin proceedings under section 
17 of the Act, though not jn the scale of a 
contested suit. Ona perusal of the Legal 
Practitioners Fees Rules, 1973, it would 
appear that Rule 7 (2) would cover the case 
of an application arising under section 17 of 
the Act Though that rule contemplates 
proceedingins under section 47, Civil Pro- 
in view of section 25 of 
the effect of an order 
under section 17 (4) and (b) of the Act to an 

the execution, 
of adecree within 


cating upon the amount due by the debtor 
to the creditor or even in recording a find- 
ing regarding the discharge of a debt, the 
the Court is obliged to try the application 
almost as if it were a suit in the sense that 
oral as well as documentary evidence on 
both sides is recorded and received and 
arguments are heard im support of the 
rival contentions as in а suit, the question 
of including the counsel's fee as part of the 
costs in an application under section 17 of 


~ 


the Act has to be viewed with certain libera- 
lity which would favour the award of a 
reasonable fee as counsel’s fee rather than 
with stringency resulting in almost a 
negligible amount being awarded by way 
of counsel’s fee. Considering this, it would 
meet the ends of justice, if the counsel’s fee 
in-an application under section 17 of the 

\ Act is fixed at the higher figure of Rs. 75 in 
so far as the Munsif's Court is concerned 
and Rs. 250 in aSub-Court ora District 
Court as the case may be. 


5. У. Jayaraman and N. Mani Narayanan, 
for Petitioner. 


V. Sayamalam and К. Sampath, for Respon- 
dent. | : 
R. S. — —— Petition allowed in рагі. 
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S. Nainar Sundaram, J. 


Ponnusamy Pandaram v. 


Salem Jilla Vaiyappamalai 
Janagamar Sangam, 


18th September, 1984 
Р C. В.Р. No. 3295 of 1981. 


(A) Civil Procedure Code (V of 1908), sec- 
tion 115— Appointment of a Commissioner 
fer local inspection — Application dismissed— 


Revision against that ^ order — Whether 
maintainable, 
(B) Civil Procedure Code (V of 1908), 


Order 26, rule 9 —Scope and applicability. 


(C) Words ang Phrases —''Case decided"— 
—What is. 


A local investigation is the best way to find 
out the position and a party, namely, the 
third defendant  coveting to  placc the 
evidence before the Court through local 
investigation by a Commissioner cannot be 
shut out of that right. A misconception 
has weighed in the mind of the Court below 
when it reasoned that there is no disputc 
&bout the ownership of the survey number 
by the third defendant. That is not the 
point in issue. Shutting out the evidence 
whicha party is entitled to place befory 
Court to substantiate his case, definitele 


"The Supreme Court in Mangu 


decides the right of the party, adversely 
against him and in this view, the order 
passed by the Court below is a “case 
decided" and apart from that, on merits the 
order passed by the Court below comes 
within the mischief ofthe ratio adumbrated 
in section 115 of 
Code. 


the Civil Procedure 
There has been a failure to exercise 
jurisdiction vested in it by the Court 
below оп a patent misconception of 
the position and this obliges an interference 
in revision. 


D. Ramalingam, for Petitioner. 
K. Sarvabhauman , for Respondent. 
R. S. 





Civil revision petition 
allowed. 


М. A. Sather Sayeed, J. 


Jayabaratham & Со, ү. 


- Susila Chari. 
25th September, 1984. 


C. R. P. No. 1404 of 1984. 


(A) Tamil Nadu City Tenants’ Protection 
Act (III of 1922), section 9—Delay in filing 
application under section 9—No proof that 
delay was not intentional —Application dis- 
missed. 


(B) Limitation Act (XXXVI of 1963) sec- 
tion 5— Applicability of sectiom to the 
Madras City Ténant’s Protection Act. 


Ram · v. 


- 


Municipal Corporation of Delhi, (1976) 1' 


S. C. J. 237: (1976) M. L. J. (CrI.) 206: 


A.l.R. 1976 S. C. 105 has obsefved as 


follows: 


There is an important departure made by 
the Limitation Act, 1963, is so far as the 
provision contained in section 29, sub- 
section (2) is concerned. Since under the 
Limitation Act, 1963, section 5 is specifi- 
cally made applicable by section 29, sub- 
section (2) it can be availed of for the pur- 


pose of extending the period of limitation . 
prescribed by a special or local law ifthe- 
t 


applicant can show that he had sufficient 
cause for not presenting the' application 
' within the period of limitation. It is only 
‘if the special or local law expressly 
excludes the applicability of section 5, that 
„~it would stand displaced. In view of the 
decision of the Supreme Court and the 
decisions of our Court it has to be held that 
а petition under section 5 of the Limitation 
Act, 1963, is not barred to seek cóndonation 
of the delay in filing the petition under 
section 9 (1) of the Madras City Tenants' 
Protection Act. Another question 15, 
whether the petitioner has placed relevant 
materials before the Court to come to the 
conclusion that the dclay of 55 days іп 
filing the petition under section 9 (1) of the 
Act, has to be condoned under section 5 of 
the Limitatiou Act, 1963. The petitioner in 
his affidavit states that he contacted his 
counsel and the counsel told him that 
he has to take out an application 
under section 9 within thirty days from the 
date of service of the summons. The peti- 
tioner instructed his counsel to prepare such 
a petition. But the counsel to whom instruc- 
tions have been given, had not been 
examined nor the petitioner himself was 
examined before the trial Court to prove as 
to how he was prevented from filing the 
petition within tíme'as required under sec- 
tion 9 (1) of the Act. The petitioner has 
mot gone into the witness box nor has he 
proved or satisfactorily explained as to when 
he left Madras on business tour to Belgaum 
and Mysore and when and on what day or 
date returned in March 1982 from such tour. 
The petitioner has also not satisfactorily 
expleined that after the receipt of summons 
` on 20th January, 1982, why he was keeping 
silent fot such a, long time in not filing the 
petition under ‘section 9 (1) of the Aet. 
Yhough the petitioner has averred that be 
was suffering from jaundice, it is not 
mentioned in the affidavit as to where and 
under whom he was undergoing treatment. 
No medical certificate has been filed in 
Court or marked as an exhibit nor is there 
any such medical certificate in the case 
bundle of the Court showing that the peti- 
tioner was suffering from  jaundice. A 
reading of the affidavit filed by the peti- 
tioner clearly shows that there are no bona 
fides in the petition and the petitioner has 
not satisfactorily proved, that the delay in 
filing he petition was not intentional, but 


due to reasons beyond his control. No 
evidence of any sort was adduced or placed 
before the trial Court to come to the 
conclusion that the petitioner had sufficient 
cause in not filing the petition under 
section 9 (1) of the Act within thirty days 
from the date of receipt of suit summons. 
The trial Court has gone into this aspect and 
has rightly come to the conclusion that the 
petitioner has not established that there i ip 
sufficient cause for condoning the delay o 

55 days. There is no flaw in law committed 
by the trial Court to warrant interference in 
this revision. 


The Advocate General 
Tajuddin, for Petitioner. 


&. C. Rajappa, for Respodnent. 


for Mr. А. S. A. 


Petition dismissed. 
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P. Е, Gokulakrishnan, J. 
State of Tamil Nadu v. 


Union of India. 


17th November, 1984 
S. A. №; 2117 of 1979. 


(A) Railways Act (1X of 1890), section 80 
—Loss of and damage to goods sent by train 
—Suit for recovery of compensation — 
Maintainability. 


(B) Constitutian of India (1950), Asticle 


_137—Applicability, 


The plaintiff appellant filed a suit for 
recovery ofa sum of Rs. 3,320.45 as 
damages from the respondent. The case of 
the plaintiff was that out of 270 bags of 
nilon intended to be delivered at Dharma- 
puri District the Railway administration has 
delivered only 267 bags and that too ina 
damaged condition. Calculating the 
damages for short delivery and also the 
damages caused to the delivered goods,a 
sum of Rs.3,520.45 was claimed by the 
plaintiff. A preliminary objection was taken 
by the respondent defendant stating that in 
view of the provisions contained in Article 
137 of the Constitution the trial Court had 
во jurisdiction to try the suit, Following 


the decision reported іп Statė of Kerala v. 
The General Manager, Southern Railway, 
(1977) 1 M. L. J. (S. С.) 60 :(1977).1 
An. W. R. (S. C.) 60 : (1977) 1 S, C. J. 290: 
(1977) 1 S. C. R. 419 : (1976) 4 S.. C. C. 265: 
А.Т. К. 1976 S. C. 2538 the trial Court held 
that the suit' was not maintainable.. On 
appeal, the lower appellate Court concurred 
with the findings of the trial Court aud 
шкен appeal. А second appeal was 
led by the plaintiff. 


Held. It was held by the Supreme Court in 
Union of India v. State of Rajasthan; 
A. I. К. 1984 S. C. 1675 that under section 
80 of: the: Indian Railways’ Act, 1890 the 
claim made under the Act was essentially 
against the 
concerned: The Union of India was 
impleaded as a.party to such suits being the 
owner of the Indian Railways by virtue of 
Article 300 of the Constitution. The statute, 
however treats the dispute as one between 
the Railway administration concerned and 
the persons instituting the suit. Neither of 
the parties to these proceedings is question- 
ing the applicability ofthe provisions of the 
Indian Railways Act FX of 1890 to these 
proceedings. It is therefore difficult to 
hold that іп these proceedings there is any 
question which falls. within the scope of 
Artizle 137 of the Constitution. 


Inthe, Supreme Gourt case, the State of 
Rajasthan filed a suit in the Sub-Court, 
against the Union of India for recovery of 
compensation on account of the loss caused 
to the goods sent by the [ndian Railways. 
The question was as to whether such a suit 
was maintainable under Article 137 of the 
Constitution of India. It was in that 
context, the above decision was given by the 
Supreme Court. On all fours, the said 
decision applies to the facts of the present 


&. 


H. A. Sathar Sayeed, J. 


Railway Administration. 


case. In these circumstances, the judgment . 


of the Courts. below cannot be sustained, 


S. Krishnaswami, Govt. Advocate, for 
a S: Srisailam, for Railway, for Respon- 
ent. ' : 


R.S.:  ———— Second appeal allowed. 


Alagappau v, 
.Rajaguru and Company. 


20th September, 1984 t 
C. R. P. No. 1153 of 1984, 


Civil Procedure Code (V of 1908), Order 21; 
rules 37 and 38— Execution petition for 
arrest— Executing Court passing orders 
for arrest—Order silent about the means of 
the judgment-debtor to pay or wilfully. 
evading to pay the decree amount—Order | 
Set aside on revision. n 


In this case, nothing is found in the 
impugned order that the judgment-debtor is 
having funds or that he is purposely delaying 
to pay the decretal amount under these 
circumstances the impugned order ofthe 
executing Court has to be setaside and itis 
accordingly set aside and the civil revision 
petition is allowed. The matter is remitted 
to the execnting Court for fresh disposal. 
The executing Court after taking up the | 
execution petition will issue notice to the 
parties and dispose of the matter after due 
enquiry according to law. 


K. T. Palpandian, for Petitioner. 
G, Germiah, for Respondent. 
R. S. 





Petition allowed, 
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